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ON TRACING 
By K. V. KRISHNASWAMI ATYAR. 


In equity, if one person held in a fiduciary capacity, goods or 
chattels belonging to another, that other could not only recover 
back the identical goods or chattels at any time, if they should be 
in existence, but could also follow the same into any transforma- 
tions they might have undergone and seize such transformed 
things. But this was subject to the rule that if the trustee 
(used in a wide sense) had disposed of the goods and chattels 
and recovered their value in money, there was an end 
to the right of the beneficiary. The money became part 
‘of the general assets of the trustee, no longer available to the 
beneficiary. Thus where a factor to whom a merchant had con- 
signed goods for sale, sold the goods, recovered the price and 
died with debts of a higher nature, the money became part of 
the general assets. But if the factor re-invested the price in other 
goods, those other goods were available to the merchant. The 
exception to the rule of following, in the case of money, was 
founded on the principle that money had no earmark. This was 
decided as early as 1710 in Whitecomb v. Jacob and in Scott v. 
Surman.” 

The next stage was to consider whether money if invested 
in land, could be followed. Some cases declined to give relief 
because money had no earmark, e.g., Deg v. Deg." But others 
did give relief, and the positions to be answered therein were :— 

(1) Whether in view of the Statute of Frauds which pro- 
hibited creation of trusts by parol, a trust in respect of land could 
be declared by the court without an instrument in writing as 
required by the Statute, and 

(2) The question of the proof of the investment. 





1. (1710) 1 Salk. 160: 91 E. R. 149. 
2 (1742) Willes 400; 125 E. R. 1235-1237. 
3. ` (1727) 2 P. Wms. H2: 24 E. R. 791. 
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The former guestion was answered by the argument that 
if the consideration for the investment was shown to have flowed 
from other funds than those of the person in whose name the land 
stood, that fact could be proved, with the consequence that there 
was a resulting trust which avoided the Statute of Frauds. This 
was the problem solved in Lane v. Deighion* and in Lench v. 
Lench’ Sir William Grant M. R. in the latter case said: 
“Whatever doubts might have been formerly entertained on the 
subject, it is now settled that money may be followed into the 
land.” 

Then we come to the important case of Taylor v. Plumer.” 
There a broker who was entrusted with money to buy Exche- 
quer Bills, purchased American stock and bullion with the 
money, with intent to abscond therewith, but being taken before 
quitting England, he surrendered the securities and bullion. On 
the same day the broker became bankrupt, and the question was 
whether the principal was entitled to the American stock and 
bullion or whether they formed part of the general assets. The 
argument for the Assignee in Bankruptcy shows that the point 
taken on his behalf was that the right to follow existed only in 
cases where the transformation of the trust property was in pur- 
suance of the trust, provided of course that such property is 
capable of being ascertained. The distinction was taken that 
where the property had been tortiously acquired by the agent 
in fraud of the trust, there the lien of the principal was at an 
end, and it was said “that the principal cannot for his own private 
advantage and to the prejudice of all the other creditors aver 
what has been done m fraud of his trust, to have been done in 
execution of it.” (Cf. Waite v. Whorwood.") |, The reason for 
thus limiting the rule was stated in the form that as the prin- 
cipal would not be bound to take the property if purchased by 
the agent in violation of the trust, so it is only so long as he is 
bound to accept it, that he can reasonably call it his own. Thus 
while the right to follow and trace was well understood to be 
dependent on “title”, it was thought that such title could not be 
averred where there was a breach of trust. The argument contra 
relied on the cases of Whitecomb v. Jacob’ and Lane v. Deigh- 
ton* and the distinction was stated to be, not whether the pro- 
perty in the hands of the factor was acquired in pursuance of 
the trust or not, but whether it can be specifically distinguished 


1. (1710) 1 Salk. 160: 91 E. R. 149, 
4. (1762) Amb. 409: 27 E. R 274 
5. (1805) 10 Ves. Jun. 516: 32 E. R 945. 
6. (1815) 3 M. & S. 562: 105 E. R. 721. 
7. (1741) 2 Atk. 159: 26 E. R. 500. 
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and ascertained to belong to the principal, and not to the bank- 
rupt, that the reason why money cannot be followed was, in this 
sense, not because it had no earmark, but because, on account of 
the currency of it, it cannot be recovered after it had so passed 
into currency, and that as regards tortious acquisitions it was 
always open to the beneficiary to watve the wrong and treat the 
other as receiver for his own use. Lord Ellenborough C.J. 
put down the test as the capacity of being identified and distin- 
guished from all other property. He added that an abuse of 
trust can confer no rights on the party abusing it nor on those 
claiming in priority with him; that the product or substitute of 
the original thing still followed the nature of the thing itself so 
long as tt can be ascertained to be such, and the right only ceases 
when the means of ascertainment failed, which is the case 
when the subject is turned into money and is mixed and con- 
founded in a general mass of the same description; that the ques- 
tion was one of fact and not of law; and the dictum that money 
had no earmark must be understood in the same way, t.e., as 
predicated only of an undivided and undistinguishable mass of 
current money. The right to follow did not depend upon the 
question whether the transformation was in pursuance of the 
trust and not in breach of it, but whether it could be shown “that 
they are so, where the thing can be discovered.” 

This principle of identity even in regard to money, with- 
out reference to the doctrine stated in general terms that money 
has no earmark, is explained by a citation from the judgment of 
Burnett J. in Ryall v. Rolle,* where in referring to Whitecomb 
v. Jacob" the learned Judge said: “Suppose goods are consigned 
to a factor who sells them, and breaks, the merchant for the 
money must come in as a creditor under the commission. . . 
Suppose, mstead of selling the goods for ready money, he ie 
ior money payable at a future day, and breaks before the day, 
if the assignees receive the money, it will be for the use of the 
merchant. Or suppose that the factor had taken notes for the 
goods, if his assignees receive the money upon these notes, it will 
be to the merchant’s use. This was determined in Salmon v. 
Scott.’  The:sole principle in “following” is that “he has re- 
possessed himself of that of which | . . he never ceased to be 
the lawful proprietor.” To the same effect is the case of Ex parte 
Dumas’ where the Lord Chancellor Lord Hardwicke gave an 
order for tracing only in respect of the bills that remained in 


— 


I. (1710) 1 Salk. 160: 91 E. R. 149. 
8. (1749) 1 Atk. 172: 26 E, R. 112, 9. (1742) HiL 16 G. 2. 
10. (1754) 1 Atk. 232: 26 E. R 149. 
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specie and refused it in respect of those collected and mixed with 
the general assets. 

At this point again, in regard to the true limits of follow- 
ing money, it may be useful to refer to the case of Chedworth 
y. Edwards,” where Lord Chancellor Lord Eldon, in a case where 
an injunction was asked for against a steward, restraining deal- 
ing with stocks and money at bankers, proved by evidence to be 
the produce of his master’s property, in granting injunction in 
respect of stocks refused it in respect of the money at the 
bank and stated that the last payment was made about two years 
ago and it was too much to infer that it was the same money 
unconverted. 

Thus the right to follow whether goods and chattels or 
money depends solely upon the proof of identity as a question 
of fact, and it ends “where the means of ascertainment fail”. 
It is founded upon title, the right to the thing, not upon the 
question whether the transformation is in pursuance of the trust 
or against it as a breach thereof, but whether the beneficiary 
can point his finger to the thing and say “it is mine”. In cases 
in which the rights of third parties do not intervene and the 
“following” is against the trustee, it matters not whether the 
transaction was in pursuance of the trust or in breach of it; 
for in the latter case it is open to the beneficiary to waive the 
tort, confirm the act and claim it as trust property. But where 
the property has passed into the hands of a third person the 
question whether the act of the trustee is in pursuance of the 
trust or in breach of it has a material bearing. If it is in pur- 
suance of the trust the title to the thing passes to the third 
person and the beneficiary cannot any longer claim that thing 
as his. He will only be entitled to the proceeds of such trans- 
formation in substitution of the trust property. But where the 
act is a breach of trust it is open to the beneficiary to aver the 
breach itself, deny the passing of title to the third party, put 
forward his own consequent title to that property in the third 
party’s hands and follow it Herein comes the relevancy of 
averring a breach of trust. The breach of trust is not the 
foundation of the claim, the claim is founded on the title, which 
the breach of trust shows still inheres in the beneficiary. This 
is what is alluded to by Jessel M.R. and Thesiger L.J. in In re 
Hallett’s Estate.” 

The next case is that of Pennell v. Deffell.” It is always 
cited as the leading case on the subject. This case deserves close 

11. (1802) 8 Ves. fun. 47:32 E. R 268. 
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scrutiny for the reason that more is sought to be deduced from 
it than the learned Judges ever decided. On the facts of the 
case, it was by no means a startling decision, though the Court 
overruled the conclusion arrived at by the Master of the Rolls. 
The decision itself is merely a simple illustration of the applica- 
tion of the principle that money has no earmark; in the sense that 
it is not traceable where it has passed into currency, with the 
consequential exception that where it could be shown to exist 
in a mixed mass, even money could be traced. In that case, 
one Mr. Green was an Official Assignee in Bankruptcy. He 
received moneys of bankrupts’ estates and put them in an account 
in his own name in the bank. On his death, there was a contest 
as between his successor in office, Mr. Pennell, and the adminis- 
trator of his estate. Inquiries were directed as to the extent 
to which the moneys in the bank represented trust moneys or 
private moneys of Mr. Green. The Master of the Rolls, who 
heard exceptions to the Master’s Report, took the view that the 
entire amount in the bank should go to the administrator, upon 
the ground of the supposed impossibility of ascertaining what 
portion of the balance at the bank belonged to the trust. There 
was no question that if it could be ascertained, the trust would 
attach to it But the question was if it could be ascertained, 
the position that the subject-matter of the trust must m some 
manner be ascertained being the basis. On appeal from the 
Master of the Rolls, the Court held that the trust moneys stood 
well ascertained in the mixed moneys in the bank, which 
Mr. Permell on behalf of the bankrupts’ estates could follow. 
That was all. Mr. Green instead of putting trust moneys into 
a box, put it into the bank, and added some more of his private 
moneys to it. If Mr. Green got an equivalent amount in cash 
from the bank, cannot the bankrupts’ estates lay hands on that 
sum for their quota? Put in this form, the answer is obvious; 
and that was the decision in the case. Knight Bruce L. J. 
says: “When a trustee pays trust moneys into a bank to his 
credit the account being a simple account with himself, not 
marked or distinguished in any other manner, the debt thus 
constituted from the bank to him is one which, as long as it 
remains due, belongs specifically to the trust as such and as 
effectually as the money so paid would have done, had it speci- 
fically been placed by the trustee in a particular repository and 
so remained: that is to say, if the specific debt shall be claimed 
on behalf of the cestwis que trustent, it must be deemed specif- 
cally theirs, as between the trustee and his executors and the 
general creditors ‘after his death on one hand and the trust on 
the other.” 
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It is to this same conclusion that Turner L.J. comes, but 
by different analogical reasoning. He begins by stating that 
all trust property, however much it may be changed or altered 
in its nature or character, and all the fruits of such property 
whether in its original or altered state, continue to be subject 
to or affected by the trust, and assures us that the Master of 
the Rolls did not in any degree dissent from that principle. 
What does this mean? The Master of the Rolls thought that 
being money, not kept apart, but mixed with other moneys, it 
necessarily lost its identity and became impossible of identifica- 
tion. The learned Judge points out that that is not correct 
and states that it is a question of fact whether it could be identi- 
fied. If it could be, the right exists. Then the learned Judge 
proceeds to illustrate the position, but unfortunately takes up a 
complicated illustration which has led to much misunderstand- 
ing. It is clear that he did not intend to convey more than what 
the illustration of the repository and chest of Knight Bruce 
L.J. conveyed, with the addition of the trust money earning 
fruits in the meantime, nor was there any occasion or necessity 
to carry the principle of law beyond what that illustration would 
carry it to. He takes the illustration of the continuance of a 
partnership after the death of one of the partners with the 
concurrence of the executor and the right of the beneficiary to 
share in the ultimate general assets. This illustration is under- 
stood as if it stated that where a trustee in breach of trust merely 
puts in money in a business, but not as capital, the general 
assets are traceable for the invested amount. The learned 
Judge, however, laid down no such proposition. It was not the 
case of any sum being put into business and getting mingled 
with the assets. But it was a case of a continuance in business 
of the original ramified assets which constituted the capital, 
so that they got into further ramifications. It was simply a 
case of a few changes in the original form growing into more and 
further changes. This is brought out by the learned Judge 
himself when he says that the capital itself consisted only of the 
stock-in-trade; and if we conceive that in each such item of 
the stock-in-trade, the beneficiary had, upon the death of the 
ancestor and at the moment of the continuance of the business 
by the executor, a share which could be identified, when each 
such item further got transformed the same identity persists 
in the transformed material. And as the beneficiary had an 
identifiable interest in each item of the assets, if we realise that 
the ultimate assets are only each of these assets further meta- 
morphosed, that identifiable interest of the beneficiary is identi- 
fiable in and is traced in fact to such ultimate assets. The 
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distinction is that it is not the case of a sum of money distinct 
from the existing assets, that is put into the business, but the 
beneficiary’s share in each of the existing assets. The learned 
Judge cites it as an illustration of the subsistence of continued 
identity, not as a case where the right to trace results when there 
is a break in continued identity. He emphasises the necessity for 
ascertainment of the subject-matter of the trust, and refers to the 
decision of the Master of the Rolls, as based on the supposed 
impossibility of ascertainment, and says, “Here is an illustra- 
tion where the ascertainment is possible,” and proceeds to state 
that there is “a continuous substratum,” vis., the ascertained 
amount of the deceased partner’s share. The learned Judge 
cannot by any means be understood as having extended the 
doctrine beyond what has been laid down by Burnett J. in Ryall 
v. Rolle on the authority of Whitecomb v. Jacob, where the 
learned Judge said, “Suppose goods were consigned to a factor 
who sells them and breaks, the merchant for the money must 
come in as a creditor under the commission,” which was under- 
stood by Lee C. J. in the same case, as enunciating the position 
that things arising from the sale of other things follow the 
nature of the goods themselves only when the thing can be dis- 
covered. Nor can Turner L.J. be understood as giving a right 
to trace beyond the extent resulting from the illustration of the 
chest, or to give it in a case in which Lord Eldon refused to 
grant an injunction on the ground that the money which was 
put into the bank two years before, may not be identifiably 
there. 


In fact, though the learned Judge had taken up the illustra- 
tion of a partnership and sought to establish the analogy be- 
tween the case before him and his illustration by stating that 
there was the substratum of the partner’s share in the latter case 
which corresponded to the amount of trust moneys put into the 
banking business in the former—he does not seem to feel satished 
that the illustration he had taken was an apt one. He says: 
“Ty may be said that in the case to which I have referred there 
are rules and principles by which this Court is guided in deter- 
mining what belongs to the estates of deceased partners . 
But before we part with the question upon that ground . ; 
and so saying the learned Judge begins to take up other Pages 
illustrations. 


39) 
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Now the case of The Lord Provost etc..of Edinburgh v. 
Lord Advocate* justifies the mental reservation that Turner L.J. 
had in citing the illustration he took as an apt or perfect one or 
as founded upon principles identical with those which should 
govern the decision in Pennell v. Deffell.™ In that case, trustees 
of two independent trust funds, the Trinity Hospital and the 
Alexander Trust, mixed them together and dealt with the mixed 
mass as a single fund. They purchased estates therewith, which 
rose in value, and inyested in bonds which depreciated. The 
conflict was between the two trusts, the Trinity Hospital claim- 
ing the profitable estate and seeking to allocate the losing invest- 
ment in bonds to the Alexander Trust. The ultimate decision 
was that the profit and loss should be pooled together and the 
two estates should share pro rata, dependent on the proportions 
of their original capital funds which had been administered as 
a mixed fund. If there were no other facts, subject to such 
observations as one might make upon the breach of trust in 
mixing the funds together—which however was done bona fide 
—the most just way to deal with the question was to divide as 
the House of Lords divided. But the possibility of raising an 
argument in favour of the Trinity Hospital as against the 
Alexander Trust, arose by reason of the fact that the treasurer 
of the trusts in deliberate disobedience of the instructions of 
the trustees, paid for the purchase from the funds of the Trinity 
Hospital so identifiable at that time. 


In dealing with this question, Lord Hatherley takes up the 
same illustration as Turner L.J. did in Pennell v. Deffell™ and 
a consideration of Lord Hatherley’s judgment will show the 
value and relevancy of that illustration. The illustration is 
strictly relevant to a case like the one before the House, of a 
competition between two different estates seeking distribution 
between themselves of the proceeds of a particular investment, 
rather than to the one which actually arose for decision in 
Pennell v. Deffell.* Lord Blackburn himself adverts to this 
when he says: “No doubt when the question has been whether 
those who represented the trust could claim property on the 
ground that it was procured by trust funds which they had a 
right to follow, the identity of the fund is all important. But 
such a case as the present as to an investment has never, that 
1 can find, been raised. In Pennell v. Deffell it might have 
been raised, but those entitled to the different estates . 
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very sensibly settled the proportions . . . without going to law 
about it” Thus Lord Blackburn differentiates between the 
case of tracing, for which continued identity is all-important, 
and a case of a joint title to a common investment which was 
the case before the House, as distinguished from the point for 
decision in Pennell v. Deffell.* | Now, if we find that for the 
decision of the case before the House, Lord Hatherley took up 
the same illustration as that which Turner L.J. took in Pennell 
v. Deffell it is obvious that the fears entertained by Turner 
L.J. later in his own judgment. about the aptness of the illustra- 
tion he took and whether that may not be governed by other 
rules and principles, cannot be said to be ill-grounded. On 
page 839 in Lord Provost etc. of Edinburgh v. Lord 
Advocate'* Lord Hatherley, after discussing the history 
of the difficulties raised in determining the rights consequent 
upon the utilisation of a deceased partner’s share in a continuing 
business, says: “The principle was that the trust money having 
been used in the partnership concern and profits having resulted 
from that use of trust money, no attempt should be made to 
separate all the different funds out of which the money might 
have been paid, but the share of profits on the trust money so 
used was to be ascertained according to the capital employed.” 
Is this not a definite statement that the right of the cestus que 
trust to a share of the ultimate assets is not founded upon any 
principle of tracing, but upon other principles peculiar to the 
law of partnership, which Turner L.J. himself suspected might 
well ber 

So much about the decision in Pennel v. Deffell.” But 
two observations made in the course of the judgment, not cover- 
ed, however, by the point decided, throw light on the principles 
of tracing beyond those actually established by the decision. 
Both the learned Judges point to the fact that the case before 
them was not complicated by any question of “order and dis- 
position” or reputed ownership; and it was also stated by Knight 
Bruce L. J. “Whether the deposit in a bank by Mr. Green is a 
breach of trust, is a different question.” 


As regards the first observation, the suggestion seems to be 
that if Mr. Green had become bankrupt, different considerations 
might have arisen dependent on the question of reputed owner- ` 
ship. If Mr. Green could deal with the money as his own, 
being himself merely in debt to the trust estates, the trust 
estates would only be creditor against Mr. Green and have no 
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claim for a E E bank balance. Subsisting identity 
will not avail. ; 

As regards the second observation, it would have relevancy 
only on the supposition of the bankruptcy of the bank. In that 
event, if the investment by Mr. Green were authorised, the trust 
estates would be bound to reduce their own claim to the extent 
of the dividend received. On the other hand, if the investment 
by Mr. Green into the bank was a breach of trust it would be 
open to the trust estates to waive the breach and take the fund 
in the bank (if the latter were-solvent) or in the alternative 
to aver the breach, disclaim the fund in the bank, and proceed 
for conversion against Mr. Green. 


The next case of importance is Frith v. Cartland.” It is 
significant to note how Sir Page Wood, Vice-Chancellor, under- 
stood the limitations of the decision in Pennell v. Deffell.* The 
Vice-Chancellor begins his judgment by saying: “Pennell v. 
Deffel? ts a very instructive case . . . It does not indeed lay 
down any new principle, but it contains a particularly clear and 
able enunciation of established doctrines . . . The guiding prin- 
ciple is that a trustee cannot assert a title of his own to the trust 
property. If he destroys a fund by dissipating it altogether, 
there remains nothing to be the subject of a trust. But so long 
as the trust property can be traced and followed into other pro- 
perty into which it has been converted, that remains subject to 
the trust. A second principle is that if a man mixed trust funds 
with his own the whole will be treated as trust property except 
so far as he may be able to distinguish what is his own. . 

The sole question in every case is whether the property can or 
cannot be identifed.” The statement of the law in this form 
is conclusive to get rid of the notion that proof of an initial 
blending is all that is necessary to enable the cestui que trust to 
lay hold on the ultimate assets without proving the identity in 
the intermediate stages. The statement by Sir Page Wood 
that 1f the irustee dissipates the trust fund, there remains 
nothing to be the subject of a trust, gives the key to the inter- 
pretation. It follows as a corollary to the necessity of proof 
of continued identity, and conversely emphasises the rule that 
where the means of ascertainment stop tracing stops. This is 
further illustrated by Sir Page Wood, where in explaining the 
actual decision in Pennell v. Deffell® he says: “In Pennell v. 
Deffel™ part of the trust fund had been paid into a bank, but it 
was not earmarked and was wiped out by subsequent drawings; 
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Mr. Green’s own, which he had put into the bank)—could not 
be fixed with the trust any more than a second £1,000 of stock 
which a trustee might happen to acquire after selling £1,000 
of trust stock and spending the proceeds.” 


The next in the line of cases is Ex parte Cooke, In re 
Strachan.*® The decision in this case merely follows that in 
Taylor v. Plumer,’ and applies that decision to a case of money. 
In Taylor v. Plumer® the broker empowered to bu exchequer 


bills, purchased American stock and b Loser lp FeV LO 


abscond with them. The broker in WÉ gitfe—Covke WAN 


was directed by the trustee to sell cons¢@fs,vipt Purghase railwey 
stock, got the cash on sale, engaged fok the pieGhase O 
stock for the settling day, but failed bétore,taat day. He raq 
received the price by a cheque and had pañ Kae Tia ambak: 
the bankers. The trustee claimed so much mid Bale meat 
the bank as was attributable to the price of the consols. 


Before the Registrar, who refused toymake der jn the 
first instance, the argument turned on the questi blige <A j 
stock broker was a trustee, and the conclttsion that 


a mere banker and no more. The Registrar distinguished the 
case of Taylor v. Plunier’ on the ground that “the stock broker 
went away with actual property in his possession, which was the 
property of his client.’ The Court of Appeal reversed the 
decision of the Registrar. The argument before the Court of 
Appeal emphasised that the price of the consols was trust money 
and the broker had notice of it James L. J. took the view 
that the trust proceeds could not be made the broker’s own for 
him to deal with by any bargain between the trustee and him, 
that the loan, if at all, was a breach of trust, and the money 
could be followed into the broker’s hands. He added that even 
if there had been no trust, Taylor v. Plumer’ governed the case. 
Baggallay J. A., though he expressed himself impressed by the 
decision in Taylor v. Plumer, relied upon the original trust 
character of the money, which it retained in the broker’s bank 
account, and observed “if it can be traced, it can be followed. 
There may be difficulty in tracing it but that does not affect 
the principle.” Bramwell J. A., concurring on the point of 
view that it was trust money in the bank, explained the distinc- 
tion which the Registrar made of the case of Taylor v. Plumer.’ 
He said that the American bonds in Taylor v. Plumer’ were not 
the property of the client by reason of his having ordered them 
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to be purchased, but because they were purchased with his money, 
and that necessarily involved the conclusion that if the broker 
had been caught with the money upon him, the client could 
have claimed it, and that the broker occupied a fiduciary posi- 
tion. The learned Judge continued, “A difficulty in tracing 
money oiten arises from the circumstance that payments now 
are not usually made in gold, but by cheques which go into 
a banking account, so that the sum is mixed up with the other 
moneys of the customer . . . The use of cheques may make 
difficulties in tracing money, but that, so far as it can be traced, 
it may be claimed as the property of the client. . .” 

This case thus reaffirms the proposition that money can be 
traced as much as chattels, and that the principle in both cases 
is the same, vg., the title of the owner. The limits to tracing 
are also the same, vis., identification; and the usual system 
of banking transactions may make tracing difficult, but 
that does not excuse the necessity to prove the identity. Another 
proposition is that if a valid bargain could be entered into 
between the trustee and the broker, so as to make the transaction 
one of loan to the broker, or if there were any other mules of 
trade or custom which enabled the broker to handle the money 
as if it were his own, there would be an end to tracing. 


Next comes the case of In re West of England and South 
Wales District Bank, Ex parte Dale and Co." After the apo- 
logy for his observation in In re West of England and South 
Wales District Bank, Ex parte Dale & Co." regarding Pennell v. 
Deffel’ and its reconciliation with the earlier authorities, which 
Fry J. makes at the end of his judgment on page 703 upon 
Mrs. Cotterill’s claim in In re Hallett’'s Estate, this decision 
may not have much value. But the ground upon which Fry J. 
was evidently guided to his conclusion, and which Mr. Justice 
Vaughan Wuliams pyts forward as justifying the judgment it- 
self in his valuable book on Bankruptcy Practice, (see under 
S. 38), exemplifies one of the principles in the law of tracing. 
In In re West of England and South Wales District Bank, Ex 
parte Dale and Co.,*' a banking company were employed by Dale 
& Co. as agents to collect money and remit. They received 
the cash, placed it with the other cash with them and informed 
the employer that the money had been remitted, but went into 
liquidation before actual remittance. Fry J. held that the money 
became part of the general assets not traceable at the instance of 
the employer. The argument on behalf of Dale & Co. was 
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that the money was never in the order and disposition of the 
bank and that the mingling with the general assets was a breach 
of trust, which was denied by the liquidators. Fry J. traces 
the history of the law from Whitecomb v. Jacob, and under- 
stood Taylor v. Plumer’ as stating that money may be treated 
as earmarked when it is physically separated from other moneys. 
He felt that the law should be different from what he thought 
the cases established, then referred to Pennell v. Deffell,* under- 
stood it to enunciate correctly the change in the law, but felt 
bound by the continuity of precedent to the contrary, which 
according to him was against his following Pennell v. Defel.” 


In the first place Fry J.’s understanding of Taylor v. 
Plumer® and the antecedent authority is not correct as admit- 
ted by him later in In re Hallett’s Estate.2 The proposition that 
money had no earmark, while it was at first understood to predi- 
cate the impossibility of tracing in respect of money, was later 
understood only as referring to its condition when it passed into 
currency, but that even there it could be followed where it could 
be separated and identified, even in a bank account. So under- 
stood, Pennell v. Deffelf did not enunciate any change in the 
law and that is exactly what Sir Page Wood in Frith v. Cartland™ 
stated in terms: “Pennell v. Deffel’ is a very instructive case, 
upon all questions of this kind. It does not indeed lay down 
any new principle, but it contains a particularly clear and able 
enunciation of established doctrines and their bearing upon cir- 
cumstances of some difficulty. The guiding principle is that a 
trustee cannot assert a title of his own to trust property. If he 
destroys a trust fund by dissipating it altogether, there remains 
nothing to be the subject of a trust. But so long as the trust 
property can be traced and followed into other property into 
which it has been converted, that remains subject to the trust. 
A second principle is that, if a man mixes trust funds with his 
own, the whole will be treated as the trust property, except so 
far as he may be able to distinguish what is his own.” ‘The 
justification, however, of Fry J.’s decision as pointed out by 
Justice Vaughan Williams is this: that the course of business 
was for the bank to place the actual moneys received with 
their own funds and remit the amounts by direction to a London 
bank who were common agents of themselves and their em- 
ployers; the result of which was that the bank did nothing 
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wrongful in mixing the moneys with their own. This would 
bring the case within the observations of James L.J. in Ex 
parte Cooke, In re Strachan"? already referred to and those of 
Thesiger L.J. in In re Hallett’s Estate“ at the end of his judg- 
ment at page 723 et seq. In the words of Thesiger L. J. 
“Although there may have been a trust with reference to the 
disposition of the particular chattel which those moneys subse- 
quently represented, there was no trust, no duty in reference 
to the moneys themselves, beyond the ordinary duty of a man 
to pay his debts.” That Fry J. acted on the same assumption 
is clear from his own expressions in his judgment on the claim 
of Mrs. Cotterill in In re Hallett’s Estate, where referring to 
the authority to sell bonds given to an agent he speaks of it as 
an authority “which according to the proper interpretation to 
be put upon it by the course of dealing between them implied 
a right in him to mix the produce of the sale with his own 
moneys”. He adds, referring to Ex parte Dale & Co.™ that 
the factor properly converted the goods into money, that the 
money got properly mixed with his own money in accordance 
with the intention of the parties, and that in such a case the 
money could not be followed. 

The case in In re Hallett’s Estate, Knatchbull v. Hallett, The 
clam of Mrs. Cotterill is a landmark in the history of the 
law of tracing. In that case a Mrs. Cotterill had some Russian 
bonds with Mr. Hallett, her solicitor, who was authorised to 
collect dividends thereon. Mr. Hallett “was bailee of the bonds 
and an agent to receive the dividend on the bonds”. Mr. Hallett, 
before his death, improperly sold the bonds and put the money 
into his general account at the bankers. It was found as a fact 
that the money remained at his bankers mixed with his own 
money at the time of his death, i.e., he had not drawn out that 
money from his banker. Thus, the proceeds of the Russian 
bonds stood identified with the funds in the bank Upon these 
facts Mrs. Cotterill’s claim was allowed by Fry J. and con- 
firmed by the Court of Appeal. It is a significant fact that 
the trial judge was Fry J. who had decided Ex parte Dale 
and Co., but as stated already, he properly explained his posi- 
tion in coming to his conclusion in Ex parte Dale and Co." 
Before the Court of Appeal, but for the observations of Fry J. 
in Ex parte Dale and Co." there was not much point for dis- 
cussion, and in view of Fry J.’s own statements in the matter 
under appeal, no further criticism of the judgment of Fry J. 
Sr ese ee OE TY J 
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in Ex parte Dale and Co. was called for. However, 
Jessel M.R. criticised Fry J.’s judgment in extenso and it is 
of value to us as a clear re-statement of the legal position. 
Jessel M.R. points out that in the early case of Whitecomb 
v. Jacob" and the early cases that followed it, the rule of equity 
was understood to be inflexible that money had no earmark. 
It was impossible to trace money as money. A change of 
view which began with Taylor v. Plumer® was re-stated in 
Pennell v. Deffell® and perfectly or imperfectly reiterated in 
Frith v. Cartland” Any doubts on the matter were set at 
rest, and the proposition that money, if it could be identified, 
could be followed, was established by this decision. The deci- 
sion also affirmed that the basis of tracing was founded 
upon title, and that the right to trace and follow was not con- 
fined to trusts and trustees in the strict sense, but to all persons 
standing in fiduciary relation. Thesiger L.J. also stated the 
exception to the rule in the form, “Although there may have 
been a trust with reference to the disposition of the particular 
chattel which those moneys subsequently represented, there was 
no trust, no duty in reference to the moneys themselves beyond 
the ordinary duty of a man to pay his debts; in other words, 
that they were cases where the relationship of debtor and credi- 
tor had been constituted, instead of the relation either of trustee 
and cestui que trust, or principal and agent.” 


The decision in the matter of other claims that 
arose in the administration of the same estate, established by a 
majority view amongst the Judges, that the rule in Clayton’s 
case" in regard to the order of appropriation of drawings 
against payments in serial order, was no longer applicable as 
between the trustee and the cestuis que trustent as a class. (Sec 
also In re Oatway.**) For the application of the rule as be- 
tween the beneficiaries themselves, see In re Stenning, Wood v. 
Stenning.™ 


Cases in the reports subsequent to 1879, apart from the 
refreshing decision in Sinclair v. Brougham and another,™ illus- 
trate different aspects in the law of tracing, flowing from the 
basic principles of “identity” and “title”. First amongst them 
is the case of In re Hallett & Co., Ex parte Blane™ and the 
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question arose in the bankruptcy of Hallett & Co. Blane and 
Hallett, trustees of a will, who held debentures in Hewitt & Co. 
which were being paid off, authorised Hallett & Co., in which 
the trustee Hallett was a partner, to collect the value of the 
debentures. There were other customers of Hallett & Co., who 
desired to invest in new debentures, and the result was that 
Hallett & Co. had to pay to Hewitt & Co. more money for the 
new debentures than they were entitled to receive from Hewitt 
& Co., for debentures paid off. The accounts were settled as be- 
tween the two banks not by payment im specie but by a set-off in 
the books, Hallett & Co. paying the difference to Hewitt & Co. It 
also transpired that the new customers who invested in new 
debentures through Hallett & Co. did not themselves pay cash 
to Hallett & Co. who purchased new debentures in their custom- 
ers name merely on their credit. This fact appears from the 
concluding portion of the judgment of Davey L. J. though it is 
assumed in the judgment of Esher M. R. . Hallett & Co. sus- 
pended payment, and had an account with Cocks & Co. in which 
there continued to be to their credit an amount not below £4,000 
from the date of their realisation of Blane’s debentures up to 
the time of bankruptcy. Blane claimed a payment in full for 
the £1,600, the value of his debentures, that were paid off, from 
the amount in credit with Cocks & Co. to the exclusion of a 
large body of unsecured creditors. Vaughan Williams J. in 
the first instance made the order, and the reasoning of his judg- 
ment was this: 

(1) The current account of Messrs. Hallett & Co. with 
Cocks & Co. became in credit £1,600 more than it could have 
been but for the payment off of these debentures. (This conclu- 
sion is stated on the assumption, that but for the payment off 
of these debentures, Hallett & Co. would have had to borrow 
from Cocks & Co. this £1,600 to pay Hewitt & Co. for the 
new debentures). 

(2) From that time down to bankruptcy the current 
account with Cocks & Co. never went below £1,600. (The sug- 
gestion is that the trust fund stood undissipated. ) 

(3) If it was a case of the trustee Mr. Hallett paying 
the collections from debentures mixed with his own money, 
into the bank, Cocks & Co., In re Hallei?s Estate* would 
apply. 

(4) The fact being different, vig., that the collection was 
made by Hallett & Co., bankers in which Hallett trustee, was 
only ane of the partners, and that it was this bank which 
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invested the money with Cocks & Co., Hallett & Co. received 
the amount of collections as bankers and not as agents, t.e., 
as loan simply. : 

(5) As a loan to Hallett & Co. the amount got merged 
in the general assets, unless there is a breach of trust in the 
investment, and Hallett & Co. had notice of it. 

(6) The placing of moncy in a bank by a trustee pend- 
ing investment is ordinarily no breach of trust, but since Hallett 
a partner knew that his own bank was not solvent and neverthe- 
less invested the money in it, there was a breach of trust. 


(7) Hallett & Co. as bankers had through their partner 
Hallett, notice of breach of trust and therefore the money was 
traceable against them, and in respect of funds with Cocks & Co., 
on the assumption involved in the first point abovementioned. 
This judgment was reversed by the Court of Appeal, consisting 
of Esher M. R., Lopes L. J. and Davey L. J.. 

Esher M. R. held that the transaction in the first instance 
with Hallett & Co. was only one of loan; and said: “It is only 
fair to say that when Blane gave Hallett & Co. authority 10 
Teceive this money they knew as a fact that he was a trustee; 
and although the result of the transaction was only to make 
them debtors to their customer, yet if the money, which was 
trust money, could be followed, and if it could be shown what 
was done with that actual money, the doctrine of following 
trust money would apply. But that is the difficulty in the case 
Can Colonel Blane, by virtue of the authority which he gave, 
shew that Hallett & Co. did actually receive the money, and 
further shew where it is now? Hallett & Co. did not in truth 
receive any money; they entered into a transaction with Hewitt 
& Co. the result ‘of which was that no money passed; 
although in one sense Hewitt & Co. put Hallett & Co. in the 
position of being unable to say to Colonel Blane that they had 
not received the money, yet Hallett & Co. did not in fact receive 
any money, or tender of money or anything tangible which it 
would be possible to follow or to lay hands upon. Had there 
been anything in existence representing that which the bankers 
were authorised to collect, Colonel Blane might have followed 
it; but he cannot shew that; he can only show a transaction 
between Hallett & Co. and other persons. All that can be shown ` 
is a settlement of account, and a settlement of account cannot 
be followed.” To the same effect is the judgment of Davey 
L. J. He says: “I have no doubt that, for the purpose of mak- 
ing them the debtors of Captain Blane’s trustees, this money 
was received by Messrs. Hallett & Co.; but it was not received 
° C | 
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by them in any sense which is-material to the present purpose. 
Nothing was received by them in specie, notes, cheques, or coin; 
there was no credit existing in specie, nothing which the cestws 
que trust could follow and say that the property had been 
converted into.” He puts the question “Was it lent to Cocks, 
Biddulph & Co. . . . ‘It clearly never was.” “The 
£1,600 was never paid into Cocks & Co. in any form, 
nor was it ever lent to them in any shape, nothing representing 
that £1,600 ever got into their possession on account of Hallett’ 
& Co., and the latter never got credit from the former for that 
sum in their account. Speaking for myself, it seems manifest 
that the account of Cocks, Biddulph & Co. was not increased 
by £1,600.” 


The judgment of the Court of Appeal thus emphasises what 
was overlooked by Vaughan Williams J. vis., that the basis for 
tracing is the receipt by the trustee of something in specte, which 
can be traced through its transformations. The obligation to 
prove the continued identity of the thing follows as a necessary 
corollary. Blane’s claim failed on both grounds. There was 
no receipt in specie of trust money by Hallett & Co., no aug- 
mentation of its assets thereby, nothing which entered into its 
future assets as a thing which you could lay your hands upon. 
Another ground is that no such trust fund got mixed up with 
the funds in Cocks & Co. so that the ultimate assets in the hands 
of Cocks & Co. cannot be said to have included any portion of 
the trust fund. 


Assuming even that the transaction between Hallett & Co. 
and Hewitt & Co. was not a mere adjustment in books of 
account, but an actual transfer and retransfer of money in specie, 
the decision could not have been different. For one thing, the 
trust amount did not in fact swell the funds with Cocks & Co. 
and that is sufficient answer, when it is the assets with Cocks 
& Co. that are sought to be charged. For another, the position 
may be explained with reference to another principle, vis., that 
the amount received from Hewitt & Co. in payment of the 
debenture was dissipated by Hallett & Co. in paying their own 
debts on behalf of other customers to Hewitt & Co. If the 
debenture money was received by them in cash, it only momen- 
tarily swelled their assets; the next motnent, it was dissipated 
in payment of their own debt, and did not continue m their own 
assets. In this view, the inquiry would stop at a stage even 
before a determination of the character of Hallett & Co.’s fund 
with Cocks & Co, 
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Another interesting case is that of James Roscoe v. Winder” 
and it emphasises from another point of view the necessity for 
continued identity between the original trust fund and the fund 
in Court in respect of which the claim is made. In that case, the 
purchaser of a business covenanted with the seller to collect 
the book debts of the business as on a stated date and pay 
them to him. The purchaser did collect such debts to the value 
of about £455, paid the same into his general account at a bank, 
and drew upon it for his own purposes without making pay- 
ment to the seller until it became depleted save for a sum of 
£25. Subsequent to such date, he put in moneys of his own 
into the same account and drew from the account with the 
result that on his death there was a credit balance of about 
£358. The seller claimed the bank balance in payment of the 
£455 due to him. The Court, Sargant J., held that he was 
entitled to no more than £25, the least intermediate balance, from 
out of the bank account. 


The argument for the plaintiff was that “the banking 
account must be looked at as a whole, and the balance from 
time to time standing to the credit of the account is subject 
to one continual charge or trust.” On the other side, it was 
contended that the-money capable of being followed should be 
a specific sum forming the trust money or part of it, capable of 
being identifed as such and reliance was placed on the obser- 
vations of Davey L. J. in In re Hallett & Co., Ex parte Blane” 
and of Wood V-C. in Frith v. Cartland It was submitted 
that the money paid into the bank after the trust money had 
been drawn out, was not paid in in execution of the trust and 
is not impressed with it. Upon these arguments of Sargant J. 
said at page 68: “You must, for the purpose of tracing, which 
was the process adopted in In re Hallett’ s Estate, put your finger 
on some definite fund which either remains in its original state 
or can be found in another shape. That is tracing, and tracing, 
by the very facts of this case, seems to be absolutely excluded 
except as to the Z5/. 18s.” The learned Judge added that no 
case decided that the trust was imposed upon any property into 
which the original fund could not be traced, and that if the 
money subsequently put into the accounts should be chargeable 
with the trust, there should be proof of sufficient indication of 
the intention on the part of the debtor to substitute those addi- 
tional moneys for the original trust moneys and accordingly 
S a OO 
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“to impose by way of substitution the old trusts upon those 
additional moneys.” 


This last mentioned distinction is fully illustrated by the 
case of Harris v. Truman” affirmed in 9 Q. B. D. 264. 

At first sight the decision seems somewhat startling and 
inexplicable. But a close examination of the facts not only 
justifies the decision but also emphasises the principle by illus- 
trating the exception. In that case the defendant, a brewer, 
employed a malting agent and the course of business between 
them was for the malting agent to buy the necessary barley, 
give samples and accounts relating to purchases to the defendant 
who supplied the necessary moneys with reference to the accounts 
that the malting agents delivered from time to time. The malt- 
ing agent, however, in fraud of the defendant whom he kept 
from the knowledge of actual events, used the cash supplied, and 
the barley purchased, for his own purposes and kept the defend- 
ant off any scent of suspicion by supplying the malt required by 
the defendant by purchasing barley or ready-made malt on credit 
from others, The malting agent subsequently absconded and 
was adjudicated bankrupt and there was at the time in his pre- 
mises barley to the value of £22,000 and malt for £35,000, the 
value of both together exceeding the amount of defendant’s 
money paid up to then, money which was ostensibly supplied 
for the purchase of barley but which had been misappropriated 
by the malting agent. The defendant claimed as against the 
plaintiff, the assignee in bankruptcy, to retain the malt and the 
barley found on the premises which the defendant had taken 
possession of, against the amounts owing to him. 


On these facts it was found first, that the moneys advanced 
by the defendant for the purchase of barley were impressed with 
a trust, and, secondly, that the stock on the premises was either 
the product of trust moneys or in substitution of the barley, 
in payment for which the malting agent ought to have applied 
such trust moneys. An argument founded upon reputed owner- 
ship was also negatived, “it being notorious that malting agents 
are not usually the owners of the barley and the malt at their 
maltings.” On these findings the defendant’s claim was upheld, 
and the key to the decision lies in the findings of fact on page 352 
of 7 Q.B.D. Field J. says, “It therefore seems to. follow that 
when, in order to have barley on his premises to malt sufficient 
in quantity, to represent that, for the purchase of which he ought 
to have applied the money which he had fraudulently devoted 
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to other purposes, he bought and brought on to the malting and 
proceeded to convert into malt barley otherwise bought, it is an 
irresistible presumption that he did so with the object and in- 
tention of malting that barley and supplying it as malt to the’ 
defendants, and of representing to them (as he in fact did at the 
end of every season, and in effect whenever upon their visits of 
inspection they saw barley on the premises) that the barley thus 
bought was bought for the benefit and purposes of the defendants 
in lieu of that which he ought to have applied their money 
| to the payment of, and that he thus intentionally and irrevocably 
declared, as it seems to me, that he held that substituted barley 
upon the original trust with which the defendants’ advances 
were impressed, and upon which he would have held barley 
bought with their money.” To the same effect is the observa- 
tion of Bowen J. on page 361. “It appears to me that both 
parties meant that the specific barley purchased by the bank- 
rupt and brought upon his premises should be appropriated to 
the purposes of the malting.” Thus whatever other grounds 
there may be leading to the conclusion, it is amply justified by 
the facts above stated and in this view the decision illustrates 
the exception enunciated in James Roscoe v. Winder.“ Thus 
tracing requires the continued existence of the original thing 
identifiable as such or something that had taken its place in 
substitution thereof. 


We now come to the authoritative decision of the House 
of Lords in Sinclair v. Brougham and another”? which clarifies 
the fundamental principles on which the law of tracing is based. 
The case itself is more often referred to on the question of 
the ultra vires character of acts beyond statutory powers, and 
as an exposition of the basic principles of the action of “money 
had and received”; but none the less it is an authoritative 
exposition of the principles of tracing. l 

In that case, a Building Society acting ultra vires of its 
powers as a Society and not merely of the powers of the direc- 
tors, received deposits from depositors and was wound up. 
Questions arose as to the order of distribution of the available 
funds as among (1) the outside creditors of the society, i.e., not 
being depositors, (2) the shareholders, and (3) depositors whose 
deposits had been accepted by the Society ultra vires of its 
powers. Eventually the contest reduced itself to one of claim 
for priority by a set of shareholders over the depositors. At 
the arguments before the House of Lords, on the suggestion of 
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the Lord Chancellor about the applicability of In re Hatlett’s 
Estate, Kay KC. for the depositors, relied also upon 
‘tracing’ as one of his grounds. The arguments in reply thereto 
of Upjohn KC. are very interesting. He first said that an 
wira vires contract ®f loan is void and gives rise to no debt, 
save where the money paid is applied to the discharge of the 
lawful obligations of the Society so as to that extent not to 
increase the pecuniary obligations of the Society; that money 
paid under an stra wires contract does not become the property 
of the Society but remains that of the payer, and so long as he 
can identify it he can trace it to any number of changes and 
claim on the footing that it is and always has been his property, 
the burden, of course, of proving the identity being on the per- 
son who alleges it, that in this view the claim is put on “pro- 
perty,” and there can be no right of property without identifica- 
tion; that apart from a tracing order proper, 1.¢., an order 
enabling an individual depositor to trace his deposit into some 
asset of the Society, no claim can be made on the ground of 
property and that tracing cannot exist as a matter of specula- 
tion. He added that a claim for tracing was inconsistent with 
the admissions made on behalf of the depositor, whereby out- 
side creditors were given priority which they could not have 
had if a tracing order could be made, and that the principles 
of tracing were applicable only on the footing of fiduciary 
relationship which it was confusion to adopt, to a case of common 
law liability arising from a tort. 


Dealing with this position, the Lord Chancellor says(p. 418) : 


“The depositors . . . will not succeed unless they are able 
to trace their money into the hands of the society . . . as 
actually existing assets ... Their claim cannot be in per- 


sonam and must be tn rem, a claim to follow and recover pro- 
perty with which in equity at all events they had never really 
parted.” Then the learned Lord proceeds to lay down the his- 
tory of the law of tracing in the case of money. He says: “In 
most cases money cannot be followed,” owing to the difficulty of 
establishing a title in rem. If money passes into currency, 
according to law not only possession but property passes. But 
this “exception to the general requirement of the law as to 
title” is not extended “beyond the limits which necessity im- 
poses’. So where money is kept in a bag and stolen in that 
form, or money is used by a wrongful taker to purchase a parti- 
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cular asset, that asset, if it can be identified as purchased with the 
money, can be traced. Lord Ellenborough applied this principle 
to the case of a broker who wrongfully invested money of his 
principal in purchasing securities. The reason for the rule is 
that the wrongful taker cannot as against his principal plead that 
his possession is property. But according to Lord Ellenborough, 
this rule again, is limited, for, if the agent paid the money 
not in purchasing an asset but into his general account 
with the banker, the money passed into currency and 
there was an end to tracing because a debtor and creditor 
relationship had arisen between the agent and his bank and 
that precludes the notion of following the money. The learned 
Judge says that to this extent the doctrine of common law also 
went, the limit being “so long as the relation of debtor and 
creditor has not superseded the right in rem.” Then the learned 
Lord refers to the case of Ex parte Cooke explaining Taylor 
v Plumer®, and the observations of Thesiger L. J. in In re 
Hallet?s Estate? who speaks of the existence of a fiduciary 
character so as not to create a relationship of debtor and creditor 
and says: “It is, in my opinion, impossible to confine the right at 
law to follow to cases where there was a fiduciary relationship. 
The principle appears to me to cover all cases where the pro- 
perty in the money has not passed and the money itself can be 
earmarked in the hands of the person who has wrongfully obtain- 
ed it. A person standing in a fiduciary relation may be in this 
position, but it is not because of the trust or fiduciary duty. The 
common law which we are now considering did not take cog- 
mnizance of such duties. It looked simply to the question 
whether the property had passed and if it had not, for instance, 
where no relationship of debtor and creditor had intervened, 
the money could be followed.” Thus far, the learned Lord 
says, the common law went, but equity, which exercised a con- 
current jurisdiction based on trust gave a further remedy. “The 
Court of Chancery could and did declare even against the 
general creditors of the wrong-doer that there was what it 
called a charge on the banker’s debt to the person whose money 
had been paid into the latter’s bank account in favour of the 
person whose money it really was.” Jessel M.R. in In re 
Hallett s Estate’ applied this equity not merely to cases of trust 
but to all cases of fiduciary relationship where money was held 
to belong in equity to the plaintiff. A charge was declared “on 
the investment in a debt due from bankers on balance or on any 
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mass of money or securities with which the plaintiff's moneys 
have been mixed.” The learned Lord then asks that if that 
was the principle, why it should not apply to a case of wlira 
vires contract where the property was never converted into a 
debt, in equity at all events, and there had been throughout a 
resulting trust, though not of an active character. 


The process of reasoning is this: It was wtra vires of the 
Society to borrow, t.e., to undertake to repay the money. But 
when the depositors paid in moneys, it was in consideration of 
the undertaking by the Society to repay the amount, that they 
allowed their money to be used by the Society as its own. This 
consideration failed with the result that the depositors had 
paid, and the Society had received, moneys without any con- 
sideration moving from the one to the other—with the conse- 
quence that the depositors had the right to follow the money 
into the assets into which the moneys had been invested. 


Thus far about the enunciation of the principles of the law 
of tracing. If in truth the basic principle of tracing is founded 
upon title, upon property, there is no reason to confine it either 
to trusts or even fiduciary relationships. It ought properly to 
apply where one man has the property of another in a position 
that the title of the owner subsists and the other acquires no 


property in it. 

Having dealt with the facts of the case and the principles 
of tracing as enunciated by the Lord Chancellor, it would be 
interesting to discuss the actual decision in the case and the 
principles upon which it was founded. 


To recapitulate, there were three sets of competing 
claimants: (1) the outside creditors, (2) the depositors, and 
(3) the shareholders. The outside creditors had been paid in 
full and no question arose about the validity of that payment— 
a fact which enabled Upjohn K.C. to contend that if the strict 
principles of tracing could be applied to the case of the depositors, 
it would necessitate the re-opening of the payment to the out- 
side creditors. As regards the depositors, upon the principles 
of tracing enunciated at length, they would be entitled to trace 
for their deposits, though there was no question of a fiduciary 
relationship between the depositor and the Society. Then 
there is the claim of the shareholders. But they paid money 
and got full consideration for it in the shares issued to them. 
The money therefore became the money of the Society. Any 
claim to the existing assets could therefore be made only by 
the Society and not by the shareholders. 
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Thus, the depositors on the one side and the Society on 
the other, have rights to follow in respect of the fund in the 
hands of the liquidator; and the question arises whether the 
principle of Halleit’s case can be applied. Are the depositors 
and the Society in the same relation to each other as the principal 
and agent stood in Halleti’s case”? ‘They are not The 
principal in Halleti’s case had the remedy, vis., to aver the 
breach against the agent, who cannot set up his own misconduct 
to gain an advantage for himself or his general creditors as 
against his principal by pleading his own breach of trust. 
The depositors in Sinclair v. Brougham™ had no such alternative 
tight “to disafirm the transaction to the extent of claiming on 
the footing that their money has been applied in breach of 
trust”. They can only “adopt the dealings with the money 
they had handed over under circumstances in which it never 
really ceased to be theirs, and claim the part of the mass of 
general assets which represents it as belonging to them in 
equity”. There was no breach of fiduciary duty on the part 
of the Society, and that distinguishes the case of In re Hallett’s 
Estate? There is no question of the Society being disabled 
by the existence of fiduciary obligations from putting forward 
its own claim. The agents of the Society acted wlira vires in 
the application not only of the depositors’ but of the Society's 
own money and it is in the case of the Society, as in that of 
the depositors, a question only of a right to follow. “It 
arises between persons each of whom claims that . . . certain 
moneys were his and never ceased to be his, and are now repre- 
sented by specific assets.” The depositors therefore can only 
claim on a principle of apportionment of the depreciated assets, 
and specific tracing is not possible. The actual decision there- 
fore is not one illustrating the principles of strict tracing. 


It is significant to note that it was admitted that the funds 
in Court being far larger than the amount of the contributions 
by the shareholders, embraced the moneys of the depositors. 
It is also useful, in understanding the principles of tracing, to 
remember that when we talk of a charge on a mixed bank debt 
it is only “to express compendiously but somewhat loosely that 
the indebtedness was for a single sum of which the amount of 
the principal’s money was an integral part, and that the agent 
could not draw on account of the single sum in which he had 
improperly mixed his own funds with the money of his 
principal, until he had made good the amount of his money.” 
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The judgment of Lord Dunedin is instructive. He refers 
to the arguments against the rights of depositors in these words: 
“The only right of the depositors is a right to vindicate 
property; or in other words when you have a jus in re you can 
enforce it; but if the thing has so disappeared that a jus in re 
is no longer to be found (and this must practically be so in the 
case of money), then your remedy is gone.” In another place 
he says, “You cannot have a jus in re in currency,” and at yet 
another, “All that is left to it (the common law) is to vindicate 
in forma specifica and its forms of action fail when the thing 
can no longer be identified.” Then the learned Lord criticises 
the argument in that “jit lies in the idea that the jus in re repre- 
sents the depositor’s only right: that there can be no obligation 
on the other side at all,” and solves the problem thus: “Equity— 
I am now speaking of technical equity—has already found itself 
able, in the exercise of its auxiliary jurisdiction, as the respondents 
admit, to deal with the situation when the money has gone to pay 
a just debt. Is its action limited to that situation? I think 
not. I think it can always in the exercise of the same jurisdic- 
tion help thé common law by tracing and can say that if 
the proceeds can be shown to be what | have called 
a superfluity in the person of the recipient, then it will 
hold that that property is traced just as surely as if it was still 
in the original form.” In such a case the defendant does not 
“pay as a debt the equivalent of what he originally got,” but 
merely surrenders “what he still has as a superfluity, an enrich- 
ment, which, but for the original reception of the money, he 
would have been without.” The learned Lord proceeds, “‘it, 
therefore, in each case becomes a question of evidence. Now, 
that the Society, in the present case, has got a°superfluity, is 
obvious,” and later adds, “In my judgment, they (the outside 
creditors) were rightly paid . . . and had they not been, 
they would stand | . . as first in the ranking,” a statement, 
which shows that the learned Lord was not enunciating the law 
of strict tracing. 


That the decision in Sinclair v. Brougham™ is not founded 
On principles of strict tracing is also explained both by Lord 
Parker and by Lord Sumner. After explaining that on the 
principles of In re Hallett’s Estate? one would be entitled “to 
follow the money as long as it, or any property acquired by its 
means, could be identified,” Lord Parker proceeds, “Here is a 
mass of assets arising in the course of an ultra vires business 
Ba es” es 

12 (1880) 13 Ch D. 696. 20. (1914) A. C. 398. 
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carried on by the directors and agents of the Society ~ 
What is left may be taken to represent in part the moneys of the 
ulira vires lenders and in part the moneys of the Society wrong- 
fully employed in the business. The equities of the slira ures 
lenders and of the Society are equal.” Lord Sumner says: 
‘What ought to be done, I think, is clear; the only difficulty 
is how to describe the principle and how to afhliate it to other 
legal or equitable rules. The question is one of administration 
. . In my opinion, if precedent fails the most just distri- 
bution of the whole must be directed, so that no recognised rule 
of law or equity be disregarded. In this case, neither the share- 


holders nor the depositors have the better equity . . . The 
claims of each class are equal and, I think, for the purpose 
identical . . . The principle on which Hallett’s case™ is 


founded, justifies an order allowing the appellants to follow 
the assets not merely to the verge of actual identification, but 
even somewhat further in a case like the present where after 
a process of exclusion only two classes or groups of persons 
having equal claims are left in and all superior claims are elimi- 
nated. ‘Tracing, in a sense, it is not, for we know that the money 
coming from A went into one security and that coming from B 
into another, and that the two securities did not probably depre- 
ciate exactly in the same percentage. . . . Still I think this 
well within the ‘tracing’ equity, and that among persons making 
up these two groups, the principle of rateable distribution of 
assets is sound.” 


Tt will be seen that from the foregoing discussion, the 
following conclusions emerge :— 


(1) The right to trace is the right of property, it is 
founded on ownership, on title; it is a right in rem, not one in 
personam. 


(2) As a corollary to the above, the subject-matter must 
be a res capable of being followed through and identified. 


(3) Early decisions applied the doctrine first to trustees 
only and then to all cases of fiduciary relationship; but Sinclair 
v. Brougham” has shown that if the doctrine is founded upon 
title, i.e., upon property, it would equally apply to all cases where 
the property of one is found in the possession of another with- 
out the former losing title and the latter acquiring it: cases 
which would give rise to a kind of resulting trust, though not 
of an active character. 





12. (1880) 13 Ch. D. 696. 20. (1914) A C 398 
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(4) Where the tracing order is asked against a trustee 
(the word “trustee” being used in a wide sense to cover all cases 
of fiduciary relationship) the order follows, whether the act 
as the result of which the transformation of the subject-matter 
takes place, is an authorised act or is a breach of trust; for in 
the latter case the beneficiary has the option to waive the wrong 
and claim the property. 

(5) Where the tracing order is sought against a third 
party, the act by which the property passes into the hands of 
such third party must be a breach of trust; for otherwise a valid 
title would have passed to such third party and there could be no 
tracing founded on the beneficiary’s title to such property in his 
hands. 

(6) Tracing was first applied only to goods and chat- 
tels, and was held inapplicable to the case of money, on the 
supposed impossibility of tracing it, because “money has no ear- 
mark”. 

(7) Later, it was extended to cases where the money 
is found to have been invested in lands and the Statute of 
Frauds was got over by the application of the principle of result- 
ing trust. 

(8) Later still, tracing was allowed in the case of money 
up to the limit where it was identified to exist in a mass mixed 
with other moneys; the principle that money has no earmark 
being limited to refer to the passing of money in currency, 
wherein property passes with possession. 


(9) The tracing of money, in the absence of an identi- 
fiable jus in re where it passes into currency, ie an extended 
jurisdiction of equity which holds property traced, where there 
is a superfluity in the hands of the recipient, an enrichment 
which, but for the original reception of the money, he would 
have been without. This is the utmost limit to which tracing 
can go according to Lord Dunedin. 

(10) When we speak of a charge for trust moneys on 
a mixed fund, it is a loose use of that expression and we merely 
contemplate the mixed sum as a single sum of which the benefi- 
ciary’s money forms an integral part and that the trustees can- 
not draw on account of the single sum in which he has impro- 
perly mixed his own funds with the money of the beneficiary, 
until he has made good the amount of the beneficiary’s money. 


(11) As a proviso to (4) supra, where in the case of 
money, the relation between the claimant and the defendant be- 
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comes one of debtor and creditor, either because the defendant 
is authorised to make use of the money as freely as if it were 
his own, or, is intended so to do by contract, express or implied, 
or by custom, or usage, or course of dealing, there can be no 
tracing. In other words, to enable tracing into a mixed fund, 
the mixing up must have been wrongfui. 


(12) In all cases, proof of continued identity or pre- 
sumed identity of the original property with the ultimate pro- 
perty which is claimed, is necessary and where the means of 
ascertainment fail, tracing fails. 


(13) As a corollary to (2) and (12) supra, where no 
money is received by a trustee tm specie there can be no trac- 
ing. A valid obligation as for a debt may arise, for example, 
by adjustment in accounts, but that will not give rise to a case 
for tracing. 


(14) As another corollary to (12) supra, where money 
that comes into the hands of a trustee is dissipated by him the 
right to trace is pro tanto lost. The right to trace exists only 
against the least intermediate balance during the currency of 
the account. 


(15) As a proviso to (14) supra, where the trustee 
substitutes other property in the place of the dissipated property, 
the trust, with the consequential right to trace to it, will attach 
to such property, but only in cases where the intention to make 
such substitution is clear. 


(16) If a person, holding money in trust, mixes it with 
his own money and draws out a portion from the blended fund 
for his own use, he will be held to have drawn out his own 
money and not any portion of the trust money. The rule in 
Clayton’s case, ™" setting drawings-out against payments-in, in 
the order of their sequence does not apply to this case, though 
it is applicable to a case where the mixed fund belongs to many 
beneficiaries, and a conflict among them inter se arises as to the 
character of the remaining funds. 


(17) The illustration given by Turner L.J. of a cont- 
nuance of a business by a surviving partner with the deceased 
partner’s assets, belongs strictly to a different branch of law, as 
explained by Lord Hatherley in Lord Provost etc. of Edin- 
burgh v. Lord Advocate™ though it can be justified on principles 
of tracing as well. 


14. (1879) 4 A. C. 823. 17a. (1815) 1 Mer. 572: 35 E. R. 781. 
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ON TRACING 


Turning to the decisions in Madras, the earliest decisions 
are those which arose in the insolvency of Messrs. Arbuthnot 
& Co. The first among them is that of Official Assignee of 
Madras v. Smith.** There a Mr. Smith sent Rs. 627 to Messrs. 
Arbuthnot & Co. to keep in fixed deposit along with another 
Rs. 573 which he proposed to remit. Messrs. Arbuthnot & 
Co. failed before the latter remittance and the question was if 
Mr. Smith was entitled to be repaid Rs. 627, which had been 
kept in suspense account, out of the general assets. The 
Commissioner in Insolvency made the order as prayed, but on 
appeal that order was set aside and amongst the appellate judges 
was Mr. Justice (now Sir John) Wallis. The actual decision 
was founded on the well-known decision of Foley v. Hil,” 
which established that the relation between a banker and custom- 
er is only that of debtor and creditor, that no kind of fidu- 
ciary relationship exists between them, and that the banker is 
entitled to make use of any money that comes into his hands, for 
profit in the ordinary course of business as if it were his own, 
unless there were specific directions to the contrary. Their 
Lordships held that there were no directions to the contrary 
from Mr. Smith so as to render the general rule inapplicable, 
and consequently held, reversing the learned Commissioner’s 
judgment that Mr. Smith was entitled to rank only as a credi- 
tor. This decision, however, was dissented from by Abdur 
Rahim J. in Official Assignee of Madras v. Rajam Atyar™ on 
the ground of the distinction taken by him in Oficial Assignee 
of Madras v. Oriental Government Security Life Assurance 
Co." vis., that the claimant whose money it was that was held 


24. (1908) J. L. R. 32 \. 68. 25. (1848) 2H. L.C 28:9E R 1002. 
26. (1909) L. L. R. 33 M. 299. 27. (1909) I. L. R. 33 AL 150. 
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by the bank, was not a customer so as to enable the bank to 
appropriate, in their usual course of business, the moneys, as if 
they were the moneys of a customer. It was a case to which 
the general rule was inapplicable not because there were instruc- 
tions to the contrary but because the individual was not him- 
self a customer, and the general rule referred to was only 
between a banker and a customer. Abdur Rahim J.’s view 
was also upheld on Letters Patent Appeal so that the dissent 
from Officsal Assignee of Madras v. Smith?" stands affirmed. 


But the actual decision apart, there are loose observations, 
which, though they have only the valye of obiter dicta, deserve 
to be considered. It is possible that in view of the ground of 
the ultimate decision, these were not scanned with care before 
they were made, and it is clear that the authorities upon which 
they are statedly founded, do not go the full length of the 
observations themselves. On page 69, it is stated that if Messrs. 
Arbuthnot received a sum “in a fiduciary capacity and were 
under a duty to keep it separate from their own moneys and 
not to use it, then, even though they in fact mixed it with their 
owu 10ueys, it can no doubt be recovered out of the gencral 
assets of the insolvent on the principle explained by Sir George 
Jessel M. R. in In re Halleti’s Estate Then their Lord- 
ships quote that principle, which, it is submitted, is accurately 
stated. The objection, however, is to the statement of the law 
by deduction by the learned Judges, from the principle of Jessel 
M. R.’s judgment, correctly quoted by them, vig., that that 
principle enabled a recovery out of the general assets of the 
insolvent. Jessel M. R. in In re Hallett’s Estate did not 
lay this down and in that case itself the proceeds of the Russian 
bonds which the trustee wrongfully converted, stood identified 
with the funds in the bank. “The moneys remained at his 
bankers mixed with his own moneys at the time of his death, 
1.€., he had not drawn out that money from his bankers.” To 
deduce from this statement of the law that a recovery is possi- 
ble from the general assets without reference to the identifiable 
existence of the trust fund mixed in that mass is to read into 
Hatleti’s case” something which is not there. It is no doubt 
true, that though at earlier times the doctrine that money had 
no earmark, by itself stood in the way of a tracing order being 
made in the case of trust money mixed with other private 
moneys, later decisions explained the doctrine with reference 
to the condition of money passing into currency and enabled 
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tracing in the case of money where it stood identified. Identi- 
fication in some form, of the original fund, in the assets sought 
to be proceeded against is without question a sine qua non for 
a tracing order. Such identification may be proved as a fact, 
or as pointed out by Lord Dunedin, in Sinclair v. Brougham,” 
at the utmost, as a necessary presumption of fact from the 
existence of a proved “superfluity” unaccounted for by the de- 
fendant, but for the original reception of trust moneys. There 
is no authority for further extending the doctrine of tracing 
as available against any general assets. 


The decision under consideration then refers to Ex parte 
Dale & Co.” and states that the Court of Appeal in holding 
that the actual decision in that case was wrong, held that the 
“proper decision would have been to allow the remitting creditor 
to recover the whole proceeds of the cheque out of the general 
assets.” There seems to be no warrant in the language of the 
reference to Ex parte Dale & Co"! in In re Hallett’s Estate!" 
for saying that the Court of Appeal said that an order to pay 
out of the general assets should have been made in that case. 
It 1s unnecessary to state the opposite view that the decision in 
Ex parte Dale & Co." was itself right, and that the criticism 
of Jessel M. R. was uncalled for in view of Fry J.s own 
explanation in the judgment under appeal before Jessel M. R. . 
In fact, in In re Halleti’s Estate Jessel M. R. was affirming 
the decision of Fry J. 


Then there is a continuous series of four cases beginning 
from Oficial Assignee of Madras v. Ramachandra Iyer.™ In 
the first two cases Munro and Abdur Rahim JJ., in the Appellate 
Court differed, but only as to the proper inference of fact to be 
drawn in the case. The law is correctly stated at page 142 in 
the judgment of Abdur Rahim J. He correctly says that the 
“doctrine of following trust property is no longer confined to 
properties which are capable of being traced in specie, although 
it might have been so in olden days. The modern developments 
of equity enabled the Court to follow trust money in all its 
transmutations, and to seize upon the fund or property into which 
it is traced for the purpose of making good thereout the trust 
funds.” 

The second case is Official Assignee of Madras v. Lupprian™ 
and it went on appeal in I. L. R. 34 Mad. 121. It is 


— 
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instructive that both the learned Judges agreed that as 
between a banker and customer, the pre-existing relation of 
debtor and creditor might get changed into one of a fiduciary 
character by appropriate actings of parties. In that case the 
‘customer gave directions to the bank to utilise the money with 
them on maturity for a certain purpose, and the bank replied 
that the instruction will be carried out in due course. Munro 
J. at first thought that this was sufficient to change the charac- 
ter of banker and customer into one of a fiduciary relationship, 
though when he heard the appeal in Official Assignee of Madras 
v. Lupprian™ he was willing to change his views Abdur Rahim > 
J. differed. He said that “some unequivocal act on the part of 
the debtor showing that he had changed his position into that of 
a bailee” was necessary, and that “a mere promise to carry out 
the directions of the customer . . . can have no higher legal effect 

than a promise to pay the debt.” The ultimate deci- 
sion was in accordance with Abdur Rahim J.’s judgment. 

A similar principle was applied in the third case, O ficial 
Assignee of Madras v. Ortenial Government Security Life 
Assurance Co., and the two learned Judges concurred in the 
result. Munro J. took the view that the claimant had com- 
pleted a demand for payment upon the bank before insolvency, 
so that thereafter, failing to remit, the bank held as agent for 
the claimant. Abdur Rahim J. based his judgment on the 
ground that the person whose money it was under the directions 
of the remitter, was not then a customer of the bank so as to 
enable the bank to appropriate the amount as customer’s moneys 
in the usual course. 


The fourth case, Official Assignee of Madras v. Krishna- 
sams Naidu,” is one of importance, and it is of frequent appli- 
cation in this country. In fact later decisions of this Court have 
had to consider it. In that case the two learned Judges, Munro 
and Abdur Rahim JJ. concurred in their conclusions, though 
they differed in their reasoning. A settlor appointed the five 
persons who were at the time carrying on business as Messrs. 
Arbuthnot & Co. as trustees, defining that term as including 
“members or member for the time being constituting the firm 
of Messrs. Arbuthnot & Co.,” and reserved power for himself, 
and after his death to the surviving or continuing trustees, to 
appoint a new trustee in the place of one who had died, etc., 
the result being an ultimate possibility of all trustees being per- 
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sons in no way connected with Messrs. Arbuthnot & Co. The 
settlor defined the purpose of the trust and directed that the 
trustees should invest amounts in their own name with Messrs. 
Arbuthnot & Co. The application was for preferential pay- 
ment on behalf of the beneficiary, by three of the trustees who 
having been appointed to such office in the interval, were not 
members of Messrs. Arbuthnot & Co. The learned Judges 
concurred in rejecting the claim for preferential payment and 
holding that there was only a relation of debtor and creditor. 


This conclusion, it is submitted, is undoubtedly correct on the 
one fact that the settlor authorised the investment with Messrs. 
Arbuthnot & Co. Even assuming that Messrs. Arbuthnot & 
Co., as such, were the nominated trustees, the utilisation by 
Messrs. Arbuthnot & Co. of the trust moneys in their business, 
as if they were their own, would have been a legitimate use of 
the moneys and not one in breach of trust. This is sufficient 
to put the claimant for tracing out of court. But Munro J. 
sought to make a distinction of the fact that in the settlor’s mind, 
the trustees gua trustees, were different from the bankers qua 
bankers, though they might happen to comprise the same indi- 
viduals. He thought that this difference in their legal charac- 
ter as contemplated by the settlor put the deposit in Messrs. 
Arbuthnot & Co. on the same footing as if it was a deposit 
with a stranger bank, with the consequence of creating the 
relationship of a mere banker and customer, and that the trus- 
tees held in trust only what was recoverable in whole or in 
part from the bank. 


Abdur Rahim J. did not recognise the distinction which 
Munro J. sought to make out. He stated that that distinc- 
tion might be relevant where a question of fixing the bank 
with notice of the trust by reason of one of its members 
being himself a trustee should arise, as it did, according to the 
judgment of Vaughan Williams J. in In re Hallett & Co., Ex 
parte Blane." He properly founded his judgment upon the 
authority given by the settlor, to invest it with themselves and 
held that the knowledge of Messrs. Arbuthnot & Co. that the 
amounts were trust moneys made no difference. He pointed 
out that the general duties of trustees as to the investment of 
trust moneys were subject to the first and foremost duty of a 
trustee to carry out the direction of the creator of the trust and 
said “if the settlor chooses to make it a term of the settlement 
that the moneys should be lent to the trustees themselves hoping 
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to get a profitable return, then it is the misfortune of the bene- 
ficiaries if the trustees become bankrupt, and they must be con- 
tent to rank as ordinary creditor.” It is significant that both 
Munro and Abdur Rahim JJ. relied upon the agreement to pay 
interest on the trust moneys as indicating the negation of a 
relationship of'a fiduciary character and the creation of one 
of banker and customer. 


Yet another case in the same volume is O ficial Assignee 
of Madras v. Rajam Atyar,*% which went on appeal 
in I. L. R. 36 Mad. 499, the ultimate decision being 
that the claimant’s application for preferential pay- 
ment should be allowed. The only question argued was, whe- 
ther Messrs. Arbuthnot & Co. held the amounts in a fiduciary 
capacity or as bankers. Abdur Rahim J. emphasised the view 
he had taken in Official Assignee of Madras v. Oriental Govern- 
meni Security Life Assurance Co. that as the claimant was not 
a customer but a stranger to the bank, the general rule appli- 
cable to remittances by customers was inapplicable and that 
the bank held the amount as bailee. He also dissented in 
terms from Official Assignee of Madras v. Smith.“ The Editor 
of the Indian Law Reports adds a note that the decision of 
Abdur Rahim J. was affirmed on Letters Patent Appeal. 


It is significant that in none of the cases had the Court to 
consider the question whether tracing was possible against the ulti- 
mate assets of a trustee, without any proof of the identity of the 
original trust funds in the ultimate assets. Such a point does 
not appear to have been raised. In truth none of these cases 
viewed the facts in the proper angle as one for the application 
of the principles of strict tracing. They may illustrate one 
of the principles in the law of tracing, but they did not, one 
fears, realise the full scope of the doctrine, its implications and 
limits, and seek deliberately to apply it. No doubt they refer 
to In re Halleti’s Estate* and other cases on the subject, but 
being cases which arose in Insolvency, they were more at a 
consideration of the “order and disposition” clause, and the 
question of “reputed ownership,” than at defining the strict limits 
of tracing. They were at pains to decide simply whether the 
relationship was one of trustee and cestui que trust, or that of 
debtor and creditor, and no more. The unfamiliarity in this 
country with Administration actions is partly responsible for 
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a late recognition of the principles of tracing and an attempt 
to apply them. 


The first decision that recognised the position in 
clear perspective is that of Sadasiva Aiyar and Napier JJ. 
in Mulrasw Lakshmi v. Oficial Assignee of Madras.™ It con- 
tains a clear exposition of the law on this subject, and is very 
instructive, and its non-appearance in any of the other reports 
does not detract from its value as an authoritative contribution 
to this branch of the law. In this case, the claimant entrusted 
to a jeweller sovereigns and gold to make into a jewel. The 
latter converted them into cash (which got mixed with his own 
funds) and became bankrupt. There was no evidence that the 
sovereigns and gold, or their value, must have been included in 
the final available assets. The claim was made for preferential 
payment, which the Court refused, the appellate Judges con- 
curring with the trial Judge, Bakewell J., in the matter. Both 
the appellate Judges, in separate judgments deal with the law 
of tracing as laid down in the long series of English decisions 
ending with Sinclair v. Brougham,” and if one may say so with 
respect, they are clear and accurate expositions of the law. 
After stating that the decisions laid down the necessity for proof 
of continued identity, Sadasiva Aiyar J. says, “If in this case, 
I could have found my way to decide that the assets taken 
possession of by the Receiver or by the Offcial Assignee, did 
include, or must have included, the gold or the value of the 
gold contained in the sovereigns and the bar given by the peti- 
tioner to the insolvent, or that, though the petitioner’s parti- 
cular gold was misappropriated by the insolvent, he made 
oddiyanams or mettus with other gold (as in the case in Harris 
v. Truman™) in order to fulfil his obligations to the petitioner 
1 would be inclined to apply the doctrine of tracing and the 
doctrine of quasi-charge even to the full limits indicated by 
Lord Dunedin in his judgment in the recent House of Lords 
case; but I do not see my way to differ from the finding . 
that the petitioner has failed to show that the gold or the price 
of that gold was invested in or formed part of any of the assets 
taken possession of by the Receiver or by the Official Assignee 
and I must therefore confirm the order . . . that the peti- 
tioner must be treated as a man who had lost the 
gold entrusted by him to the insolvent just as if 
the insolvent had converted it into cash and squandered it in 
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unknown ways before his insolvency.” In an earlier part of 
his judgment, the learned Judge states, “the burden 
of proof (the burden of proving identity, on the part of 
the applicant) may be discharged by a sort of eluminating pro- 
cess, 4.€., 4 (the applicant} might establish that the remaining 
securities, investments and assets in the possession or name of 
B (the trustee) must be the result of the use of 45 funds.” 
It is also significant that the learned Judge realises that the 
doctrine is taken to its maximum length at the limits indicated 
by Lord Dunedin in his judgment in Sinclair v. Brougham,” 
where he speaks of the existence of a proved superfluity un- 
accounted for save by reception of the original trust fund—an 
illustration of the indirect mode of proof of identity. Napier J. 
adds, “It is obvious that if the claim is tn rem the res must be 
ascertained,” and it is submitted that this one short sentence 
states the whole law of tracing. 


Next in its turn is the case of Krishnays Bhai v. Sadasiva 
Tawker,™ on appeal, Official Assignee of Madras v. Krishnayi 
Bhat. The decision in the trial Court was that of Kumara- 
swami Sastri J. and it was affirmed on appeal, though on dif- 
ferent grounds, by Reilly and Cornish JJ. In that case the 
father of the claimant Krishnaji Bhat, had handed a sum of 
Rs. 10,000 to Sadasiva Tawker of Messrs. Tawker & Sons, on 
which he subsequently engrafted by letter a trust in favour of 
his son, requiring at the same time that the trustee should invest 
the amount with himself and pay the interest thereon to the 
beneficiary. The suit as originally laid was by the claimant to 
remove the trustee on the ground that he was in insolvent cir- 
cumstances and had committed a breach of trust in not carrying 
out the directions of the settlor, for appointment of a fresh 
trustee, and for directions to hand over to such new trustee the 
trust fund. Pending the suit, the trustee became bankrupt, and 
the Official Assignee was brought on record. The suit was then 
conducted on the footing of a claim for tracing against assets 
in the hands of the Official Assignee which consisted of the pro- 
ceeds of sale of the showroom jewels of Messrs. Tawker & Sons. 
It was sought to be proved for the plaintiff that the original trust 
fund of Rs. 10,000 was in fact invested in the purchase of show- 
room articles, which by sale and re-purchase over and over 
again was in the shape of the showroom articles as they stood 
at the date of the insolvency, and thus the attempt was made 
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to trace directly by evidence the original trust fund to the ulti- 
mate assets in the hands of the Official Assignee which were- 
the proceeds of the showroom articles. The learned Judge, 
Kumaraswami Sastri J., in the first instance, held that there 
was in the Official Assignee’s hands the proceeds of a larger 
stock of goods, part of which were the goods so purchased from 
the trust fund and that therefore the plaintiff had a charge on 
the funds with the Official Assignee. It should be mentioned 
that the allegation of breach of trust was not sought to be 
substantiated before the Court, and the learned Judge stated 
that the evidence established that “acting on the permission of 
the author of the trust when the trust was created,” the trust 
money was used for the purchase of goods. 


In the Appellate Court, the learned Judges found that the 
identity of the trust money with the cash proceeds in the court, 
through the series of transmutations as alleged, was not made 
out, and that there was no breach of trust on the part of the 
trustee in utilising the trust money as if it were his own; but 
held that, notwithstanding these findings, the admitted invest- 
ment of the trust fund in the business entitled the beneficiary 
to be paid preferentially from out of its assets. 


The matter is now sub judice, pending appeal to His Majesty 
in Council, and among the points raised there, are the 
following — 


(I) The authority given by the settlor to the trustee to 
invest it with himself made the relation between the trustee and 
beneficiary one of debtor and creditor, the trust thereupon being 
of the debt and not of the money. 


(11) The money representing the trust fund was, at the 
date of insolvency, in the order and disposition of the insolvent 
within the meaning of S 52 (c) of the Presidency Towns 
Insolvency Act. 


(III) The settlor having previous to the creation of the 
trust handed the money to the would-be trustee who was thereby 
in debt to the settlor for the amount, the subsequent creation 
of the trust can only be in respect of that debt, with the con- 
sequence that if the debt dwindled the trust suffered to that 
extent; and 


(IV) In any event, the ultimate assets not having been 
found to include the trust moneys or any portion of them, there 
could be no order for tracing against such assets. 
© F 
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The judgment of the Judicial Committee is awaited, and 
in the circumstances, the grounds of decision of the Appellate 
Court, Reilly and Cornish JJ., are not canvassed here. 

Next comes the decision in Official Assignee of Madras v. 
Devakotiah Nagarathar Sri Minakshi Vidyasatai Paripalana 
Sangam. This was a decision on an appeal from the judgment 
of Waller J., which is quoted in the corresponding report in 
57 M.L.J. 99. In that case, a Nattukkottai Chetti, banker and 
money-lender, was the treasurer of a school and one of its 
trustees. He collected various amounts of subscription for the 
school, and paid them all ip into his own bank, into an account 
marked with the name of the school, and utilised them in his 
business, it is found, without the knowledge or consent of his 
co-trustees. He subsequently became insolvent; on which date 
the accounts showed a sum of Rs. 40,000 to the credit of the 
schoo. The co-trustees, on proof of this single fact, sought 
preferential payment of the amount from the realised general 
assets of the banking concern of the insolvent which came into 
the hands of the Official Assignee. Waller J., in the first 
mstance, relicd on S. 66 of the Indian Trusts Act as sufficient 
to dispose of the claim in favour of the claimant. He under- 
stood “the fund” referred to in the section, to be represented 
by the ultimate assets, and negatived the argument in favour 
of the necessity for continued identity of the trust fund. 

On appeal, it is worthy of note that the learned Chief 
Justice, Coutts Trotter C.J., expressed his own diffidence in deal- 
ing with the question and the hope that the matter could be 
taken on appeal to the higher tribunal. This hope, however, was 
in vain as the matter was settled subsequent to judgment. 

In dealing with the question, the learned Chief Justice states 
the several propositions established by English decisions in their 
order, beginning with the abrogation of the doctrine of the 
impossibility of tracing money adumbrated in early decisions, 
and ending with the case of a proved mixture of trust-funds 
with other moneys, out of which lands or goods might have been 
purchased. Then he states the question before him in this 
form :—‘‘Then arises the case where the trust-moneys have not 
only been mixed with the trustee’s moneys, but where there is 
no tangible asset which could be alleged to have been acquired 
with the trust funds, wholly, or partially,” and states the find- 
ing of fact to be that “the business was so unsuccessful that 
the actual funds in the hands of the Official Assignee as at this 





34. (1929) 1. L. R. 52 M. 919. 


LXIV] THE MADRAS LAW JOURNAL. 41 


date realised, amount to nothing,” as compared with the original 
assets put into business. The learned Chief Justice then looks 
at the converse of the proposition submitted to him on behalf 
of the Official Assignee, and says, “that argument ultimately 
seems to me to imply that a trustee has only to put trust-moneys 
into business and then and there the cestus que trust is debarred 
from invoking the equitable doctrine, and sinks to the position 
of an unsecured and unpreferred creditor of the estate,” and 
added that that view was negatived by Turner L.J. in Pennell 
v. Deffell® in the illustration he therein gave. The learned 
Chief Justice overlooked the fact that as against the trustee who 
misappropriated the money, the cestus que trust had, to start 
with, no higher right than that of a simple creditor. 

The other learned Judge, Anantakrishna Aiyar J., makes 
a fuller citation of authorities, and states the law correctly, it 
is submitted with respect, up to the stage when he begins to con- 
sider the question directly involved in the case before him. 
With reference to that question, he simply says, “I am not clear 
why the doctrine should not apply when the trustee instead of 
utilising the trust-money for the purchase of propefty, utilised 
it in a trade or business of his own.” Herein the learned Judge 
contemplates a situation which, it is submitted with respect, 
makes the whole case different and thereby entirely misses the 
basic principles of the law of tracing. The learned Judge refers 
to Turner L.J.’s illustration and adds one of his own, vis., the 
rights to the ultimate assets of the purchaser of a going concern. 
The illustration of Turner L.J. has already been explained 
consistently with the principles of tracing, apart from the fact 
-that, as Turner L.J. himself doubted, the principle of that 
illustration is properly a rule of partnership law which, as Lord 
Hatherley pointed out in Lord Provost etc. of Edinburgh v. 
Lord Advocate,* was the creature of slow evolution. The 
illustration newly added by Anantakrishna Aiyar J. is equally 
answered by saying that the purchaser of the concern purchased 
every item of the assets then in existence and had a title to each 
and every one of them, and it is these separate items of asset 
that through various transmutations stood in the form of the 
ultimate assets, into each of which must have been included one 
or other, or part thereof, of the original assets. 


At the end of his judgment, Anantakrishna Aiyar J. refers 
to the case of Mulrasu Lakshmi v. Official Assignee of Madras” 
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and quotes im extenso from the judgment of Sadasiva 
Aiyar J. and winds up saying “The principle would 
seem to be that a wrong-doer cannot be permitted 
to take advantage of his own wrong, and that no wrong- 
ful act of the trustee could prejudice the rights of the bene- 
ficiaries in cases like the present.” With great respect, while 
the proposition referred to by the learned Judge and stated in 
general terms, 1s undoubtedly sound, it has no application to 
extend the scope of the law of tracing, which stands defined by 
other principles. It is not a fundamental or a basic principle of 
‘tracing’. It merely aids in working out the result, 
where a proper case for tracing is otherwise made 
out Its application is limited to a case of a proved 
mixture of trust-funds with private funds, to prevent the trustee 
from laying any claims of his own to the “single sum” consti- 
tuted by the mixture, before the beneficiaries have their claims 
satisfied thereout. To this extent a trustee in wrong cannot gain 
advantage by it (see Sinclair v. Brougham). If the proposi- 
tion laid down by the learned Judge were as broad and far- 
reaching in‘its consequences as the conclusion he derived there- 
from is, the decision in Mulrasu Lakshmi v. Official Assignee of 
Madras” itself must be different, for there can be no special 
distinction in the case of the merger of the trust-fund in a 
business. In fact, Napier J. in that case negatived that very 
position, when he said, “It was contended before us that the 
appellant could recover as a preferential creditor on the principle 
that if the estate had been benefited by the transaction the value 
of the specific moveable can be recovered. It is sufficient to say 
that there is no authority for this broad proposition.” 


On this aspect, reference may also be made to proposition 
No. 3 in the arguments of Upjohn K. C. in Sinclair v. 
Brougham,” relied on by Sadasiva Aiyar J. in his judgment, 
uts., that “the burden of proving the identity is on the person 
alleging it”; a statement which cannot be correct if the beneficiary 
need only prove a breach of trust and his own loss thereby. To 
hold that in all cases where a irustee misappropriates a trust- 
fund his act attracts the consequence that the beneficiary becomes 
thereby and forthwith a creditor of a higher nature to the extent 
that the entire assets of the trustee stand charged for the re- 
payment of the misappropriated amount, is to innovate, by con- 
verting what according to the established doctrines of law is 
a sumple debt owing by the trustee to the beneficiary, into a debt 
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of a higher nature, as if it stood charged on the trustee’s estate, 
in other words, to confound a right in personam with a right 
in rem. A passage in Lewin succinctly expresses the law in such 
cases, and it is submitted, correctly: “If the property possessed 
by the bankrupt in his character of a trustee has become so 
amalgamated with his general property that it can no longer be 
identified, the representative of the trust has then no other 
remedy but to come in as a general creditor and prove for the 
amount of the loss” (Lewin: Law of Trusts, 12th Edn., pp. 270 
and 271). 

The next and last case to be considered is that of Nagappa 
Chettiar v. Official Assignee of Madras. The decision in the first 
Court was that of Waller J. who refused to make a tracing 
order and that judgment was affirmed by Curgenven and 
Bhashyam Ayyangar JJ. though on different grounds. The facts 
were that two members of a Nattukkottai Chetti family, one 
of whom subsequently became insolvent, agreed, on the occa- 
sion of a partition between them, to set apart funds for a charity. 
Both of them were bankers and the insolvent was then in very 
affluent circumstances. The other member, the applicant before 
the Court, drew for his share of the contribution, a hundi upon 
a firm of bankers known as O. R. M. O. M. S. P. in favour 
of the insolvent, the other member. The insolvent kept the 
money for a number of years for interest with the banker O. R. 
M. O. M. S. P. himself in the name of the charity. Some time 
later he transferred the deposit with that firm to his own firm 
at a time when there could be no question about his solvency. 
This transfer was effected by setting off in the books, the amount 
to the credit of the charity with O. R. M. O. M. S. P. towards 
a debt owing then by the insolvent to the said O. RM. O. M. S. 
P. Corresponding entries were made in the books of the insol- 
vent, the latter debiting himself and crediting the charity with 
a like amount. Some years thereafter the insolvency happened, 
and the applicant, the other member of the family, claimed as 
a co-trustee of the family-charity, to trace for the amount stand- 
ing in the books of the insolvent to the credit of the charity. 
It was also the fact that the assets in the Official Assignee’s 
hands against which the tracing order was sought, consisted of 
two sums, a sum of Rs. 5,000 not derived from the business 
in which the trust-moneys were invested, and another sum of 
Rs. 40,000 received by way of refund of income-tax in respect 
of a tax paid by the insolvent at a time when the charity money 
stood invested with O. R. M. O. M. S. P. 


35 (1929) 53 M L J 36; on appeal60 M. L. J 255 
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On these facts, Waller J. in the first instance refused a 
tracing order on the ground that the decision in In re Hallet? 
& Co., Ex parte Blane™ directly applied. The learned Judge 
quoted the words of Esher M. R “Atl that can be shown is 
a settlement of account, and a settlement of account cannot be 
followed”, and said “I cannot think that a book-adjustment 
of this kind can be treated as a passing of money into the 
hands of the trustee”. The learned Judge also held that the 
trust-money had not in any possible view got mingled with the 
assets in court, which cannot therefore be “treated as trust pro- 
perty, or as anything but the trustees’ own property”. It is 
submitted with respect that the judgment is certainly well 
founded on these two grounds. ‘The learned Judge, however, 
negatived another argument urged on behalf of the Official 
Assignee against the possibility of a tracing order, and that 
deserves to be mentioned. 


It was common ground that the insolvent had to pay 
interest on the charity amount at the nadappu rate, and upon 
that fact the argument was advanced that the relationship of 
debtor and creditor was created and that the act of the insol- 
vent in utilising the charity amounts in his own business as if 
they were his own and mixing them with his own moneys, was 
legitimate and not wrongful, as he was authorised to invest them 
in his own business. The learned Judge negatived this argu- 
ment, relying on the judgment of Kumaraswami Sastri J. in 
Krishnays Bhat v. Sadasiva Tawker.** Though this latter case 
is, as stated already, pending final decision before the Judicial 
Committee, it may be permissible to say a word on the matter, 
upon Justice Waller’s judgment. 

It seems to follow that once it is conceded that the trustee 
is under an obligation to pay interest and that at the nadappu 
rate by agreement, enough has been conceded to make the 
remedy of a tracing order inapplicable. The undertaking by the 
trustee of the obligation to pay interest, necessarily connotes 
the consideration therefor in the liberty the trustee would enjoy 
to put the money to use; and if the money is so authorised to be 
used by the trustee, the title to the money becomes his, displac- 
ing the title of the beneficiary, whose title thereafter would 
attach to the debt 


In this connection the individual observations of Munro 
and Abdur Rahim JJ. in Official Assignee of Madras v. 
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Krishnaswami Naidu” referring to the implications of the obli- 
gation to pay interest, on the part of the trustee on trust-funds, 
are relevant. 

In the Appellate Court, both the learned Judges, it is sub- 
mitted, rightly agreed to differ from Waller J. on the point 
last mentioned, on which Waller J. negatived the argument for 
the Official Assignee. Curgenven J. said at page 359, “I find 
it very hard to see how, when trust money is handed over to 
any person, he be or he be not a trustee, to use in his business, 
and subject to the payment of interest, no relationship of credi- 
tor or debtor is set up. The circumstances that he may use 
the money as his own, and that he has to pay interest, seem 
to me to point clearly to the engrafting of a contract upon the 
trust, whereby title to the money is transferred, and the trust 
no longer can look to that particular sum of money, as its 
res or subject-matter, but to a promise to pay an equal sum”. 
On the same question Bhashyam Ayyangar J. dissented in 
terms from Offictal Assignce of Madras v. Krishnajs Bhat and 
expressed his concurrence with Official Assignee of Madras v. 
Krishnaswamsi Naidu." 

They further affirmed the judgment of Waller J. on the 
ground that the assets before the court did not in fact include 
any portions of the trust money. 


Yet, on two other points that were argued in the case, the 
learned Judges made observations (on one of the points against 
the view taken by Waller J.), and these deserve consideration. 
The first of them is with reference to the right to trace to the 
realised general assets without the beneficiary undertaking the 
proof of the inclusion of trust-funds in those assets. Upon this 
matter, Curgenven J. first referred to Pennell v. Deffell,” and 
said, “There was clear observance in this case of the principle 
that the presence of a definite sum of trust-money in the account, 
must be ascertained before it can be claimed”. Then he refer- 
red to In re Hateii’s Estate, Knatchbull v. Hallett’ and 
observed, “the original subject-matter of the trust may be traced 
into what other form different from the original it may have 
passed; the right only ceases when the means of ascertainment 
fail”. Then he cited Sinclair v. Brougham,*° and said, “If this 
distinction between a right in personam and a right in rem is 
kept clearly in view, it affords, I think, index to the necessary 
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limits of the doctrine of tracing’. Then the learned Judge 
referred to the appellant’s contention before him, which was to 
the effect, that all that he need show was that at some time the 
trust-ftuund went into the assets of the business, in order to give 
him a first claim for the whole amount upon any subsisting 
assets, and proceeded to say, “for this purpose we must regard 
the trade assets, he says, as a single entity, with an identity 
enduring throughout every phase and transformation, and tak- 
ing its latest form in the sums now in the Official Assignee’s 
hands. Now an assumption of this kind is to be found in two 
cases of this court, Oficial Assignee of Madras v. Minakshi 
Vidyasala Sangam™ decided by Coutts Trotter C.J. and Ananta- 
krishna Aiyar J. and the already cited case, The Official 
Assignee of Madras v. Krishnaji Bhat.* I think, it is clear 
from the English cases cited before us and which I have made 
some attempt to abstract, that this would take the theory of 
tracing a good deal further than any actual English decision 
would warrant, and in fact in both instances reliance was placed 
not upon an actual decision, but upon an illustration employed 
by Turner L. J. in Pennell v. Deffell,” the case of an executor 
of a deceased partner leaving the latter’s capital with the sur- 
viving partners to trade with, and the persisting identity of the 
partnership-share through all its fluctuations. Whether or not 
this would afford a valid parallel to such a process of tracing 

a ”’ Having gone thus far, the learned Judge refrained 
{from answering the question which he said was not easy to 
answer, and solved the point for decision with reference to the 
facts which the case before him presented. Stating that it may 
not be “stretching it too far to adopt as a general presumption, 
the position, whether you can prove it by evidence or not, that 
trtist-money put into a business is traceable to the eventual 
assets”, he said that the presumption must be rebuttable, and 
that it was rebutted in the case before him inasmuch as the 
assets before the Court were shown not to include any portion 
of the trust-fund. We may leave the learned Judge’s judg- 
ment of justified disinclination at that, and await another 
opportunity when the direct question may present itself for deci- 
sion, untrammelled by any other facts or circumstances, as it 
was in the case under review. 


The other point which was indirectly dealt with by Cur- 
genven J. but dealt with directly by Bhashyam Ayyangar J. 
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is the applicability of the decision in In re Hallett & Co., Ex 
parte Blane.” Bhashyam Ayyangar J. distinguished this case 
on the ground that the book-adjustment therein was between 
Hallett & Co. and Hewitt & Co. and not with Cocks Biddulph 
& Co., the moneys with whom were the assets before the court; 
and Curgenven J. also observed, “I think that, if the facts 
of Ex parte Blane™ are closely considered, it will be seen that 
Lord Esher’s dictum that ‘a settlement of account cannot be 
followed’ must be read in the light of the special circumstances, 
and that the case is really only an exemplification of the neces- 
sity—clearly stated by Lords Justices Lopes and Davey—of 
being able to follow certain specific property. It was clear 
in that case that the trust money never came into the hands 
of the defaulters’ bankers, but reached another destination by 
means of the settlement of account referred to”. This no doubt 
was a ground of decision. But that was not the only ground. 
It deals with the last stage of the “guest,” but it is respect- 
fully submitted that Waller J. was right when he 
understood this decision as showing that the “quest” failed 
at the very first stage. As the result of the adjustment between 
Hewitt & Co. and Hallett & Co. there was no res to begin 
with, to enable a tracing. Esher M. R. says, “Can Col. Blane 

. show that Hallett & Co. did actually receive the money 
.? Hallett & Co. did not in truth receive any money; 
they entered into a transaction with Hewitt & Co., the result 
of which was that no money passed; although in one sense 
Hewitt & Co. put Hallett & Co. in the position of being unable 
to say to Col. Blane that they had not received the money, yet 
Hallett & Co. did not in fact receive any moneys, or tender 
of money, or anything tangible, which it would be possible to 
follow or to lay hands upon. Had there been anything in exist- 
ence representing that which the bankers were authorised to 
collect, Col. Blane might have followed it; but he cannot show 
that; he can only show a transaction between Hallett & Co. and 
other persons. All that can be shown is a settlement of account, 
and a settlement of account cannot be followed”. Davey L. 
J. says: “I have no doubt that for the purpose of making 
them the debtors of Capt. Blane’s trustees, this money was 
received by Messrs. Hallett & Co.; but it was not received by 
them in any sense which is material to the present purpose. 
Nothing was received by them im specie, notes, cheques, or 
coins; there was no credit existing im specie, nothing which the 





21, (1894) 20. B. 237. 
G 


48 THE MADRAS LAW JOURNAL. [ VoL. 


cestus que trust could follow and say that the property had 
been converted into”. The obvious distinction that is drawn 
is that while an obligation in personam was created by the tran- 
saction no right in rem arose, enforceable by a tracing order. 


Bhashyam Ayyangar J. in his judgment says that the 
state of the accounts did not absolutely negative the idea of 
the passing of cash between the insolvent and O. R. M. O. M. 
S. P. But the answer is that this does not matter in the 
result. If the state of the accounts shows thatO. R. M. O. 
M. S. P. brought cash to the insolvent to pay the charity fund, 
the same accounts show that the insolvent forthwith took that 
cash back to O. R. M. O. M. S. P. and discharged therewith 
his own debt to them. In this aspect of the facts, the amount 
of trust-fund was dissipated by the trustee and therefore no 
longer formed part of his assets in specie. His net assets might 
have increased by the discharge of his debt to O. R. M. O. 
M. S. P. but that is not, in any sense, “material to the present 
purpose”. A similar argument was negatived in Ex parte Blane.™ 


According to Waller J. tracing failed at the initial stage; 
according to the appellate Court, it failed at the final stage; 
according to the view above presented, it failed at the inter- 


mediate stage. 


| ea 


SUMMARY OF ENGLISH CASES. 


M’ALIsTER (oR DONOGHUE) v. STEVENSON, (1932) A. C. 562. 

Negligence—Liability of manufacturer of ginger-beer to con- 
sumer—Snau in bottle— Health of consumer injured—Liability of 
manufacturer 

A manufacturer of ginger-beer sold his ginger-beer in bottles 
of dark opaque glass. The appellant bought a bottle of ginger-beer 
from a retail seller at Paisley, drank some of it but before consum- 
ing more found that a decomposed snail was in the bottle. The 
manufacturer had filled the bottle without noticing the snail. In 
consequence of having consumed some portion of it, the appellant 
suffered from shock and severe gastro-enteritis. In an action 
against the manufacturer for damages for negligence, 

Held, by the majority of the House of Lords, Lord Atkin, 
Lord Thankerton and Lord Macmillan (Lord Buckmaster and Lord 
Tomlin dissenting) that as the manufacturer sent out his goods in 
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an opaque container as not to be open to intermediate inspection by 
the distributor or retailer, a proximate relationship resulted 
between the consumer and the manufacturer, and a legal duty arose 
on the part of the manufacturer to the consumer to take reasonable 
care that the article was free from defect likely to cause injury to 
health. 





FIOLDER v., COMMISSIONERS OF INLAND REVENUE, (1932) A. 
C. 624. 


Income-tax—Income-tax Act, 1918, S. 36—Interest payable on 
.an advance from a bank—Guarantor of the advance paying it up— 
If guarantor eniitled to deduction of income-tax. 


The appellants were interested in a company which had for 
many years been indebted to its bankers. The appellants guaranteed 
the advances to the company by the bank and finally paid the bank - 
the amounts due under the advances, of which a large sum repre- 
sented the interest due on those advances. The appellants then 
claimed repayment of the tax on the amount of interest under S. 36. 
S. 36 says that “ where interest payable in the United Kingdom on 
an advance from a bank carrying on a bona fide banking business 
in the United Kingdom is paid to the bank without deduction of tax 
out of profits or gains brought into charge to tax, the person by 
whom the interest is paid shall be entitled, on proof of the facts to 
the satisfaction of the special commissioners, to repayment of tax 
on the amount of the interest.” 


Held, that interest payable on an advance from a bank means 
interest on an advance made to the person paying. The guarantor 
does not pay on an advance made to him, but pays under his 
guarantee. In paying the amount of the indemnity, the guarantor 
cannot be said to be paying interest to the creditor, though he is 
making good the loss of interest. S.36 only relates to the person 
who has obtained the advances, and not to a guarantee, who in 
paying the amount of interest, does not pay interest to the bank 
within the meaning of the section. 


`~ 





WINNIPEG ELECTRIC COMPANY v. Jacos GEEL, (1932) A. C. 
690. 

N egligence—Canada (Manitoba Motor Vehicle Act), S. 62— 
Motor accident—Onus of proof—Evidence all on defendant's 
side—Judge, if can withdraw the case from jury. 

W, the respondent, was sitting in the rear seat of an open 
touring car which was held up for a moment at a street-crossing by 
traffic signals. While so stationary, the car was heavily run into 
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from behind by the appellant’s motor omnibus. W sustained serious 
injuries. In an action for damages, the defendant let in evidence 
on the issue of negligence which the defendant contended was all 
one way and preponderating and that the Judge ought to have with- 
drawn the issue from the jury. ` 


Held, that under S. 62 “when any loss, damage or injury is 
caused to any person by a motor vehicle the onus of proof that such 
loss, damage or injury did not arise through the negligence or im- 
proper conduct of the owner or driver of the motor vehicle, and 
that the same had not been operated at a rate ol speed greater 
than was reasonable and proper having regard to the traffic and use 
of the highway or place where the accident happened, or so 
as to endanger or be likely to endanger thes & & a2 . , shall be upon 
the owner or driver of the motor vehicle.” Apart from the section, 
a plaintiff claiming damages for personal injury in a running down 
case would have to prove (+) that he was injured, (i) that his injury 
was due to the defendants’ fault, and (ia) the fact and extent of 
his loss and damage. In virtue of this statute, he need only establish 
the first and third elements. The onus for the second is on the 
defendant, which cannot be displaced inerely by the defendant 
giving some evidence that he was not negligent, if that evidence, 
however credible, is not sufficient reasonably to satisfy the jury that 
he was not negligent. The Judge could not have withdrawn the 
cage from the jury because the plaintiff tendered no evidence of 
negligence; and notwithstanding one-sided evidence, the jury had 
to decide the issue. 


Stanley v. National Frutt Co., (1929) 24 Sasket L. R 137, 
approved. ` 


Carnai v. Mathews, (1921) 16 Alberta L.R. 275, not approved. 





In re HORNE'’S SETTLEMENT: COUTTS AND COMPANY vV. 
DUCHESSA DusMET DE SMours, (1932) 2 Ch. 180. 


Bankrupicy—Settlement—Divorce—Covenant by husband to 
pay an annuily to the wife in lieu of alimony—Restraint upon 
anticipation during coverture—Dividend payable—Arrears of 
annuity—If can be paid to the anfe. 

By a settlement deed, dated 1st July, 1925, the husband covenant- 
ed with his first wife to pay her during their joint lives an annuity 
of 30001. per year for her separate use without power of anticipa- 
tion during her coverture. This was on dissolution of her marriage 
with the husband. In 1929 the husband became a bankrupt and 
the truslees under the settlement proved in the bankruptcy for the 
capitalised value of the annuity. The proof was admitted and 
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23331. was declared as the dividend payable to the wife, treating her 
as a creditor of the estate. There was due for arrears of annuity 
1043. 

Held, that the annuitant as the creditor of the bankrupt 
covenantor was the only person entitled beneficially tu the dividend. 
To the extent of the arrears, it would be part of her estate. The 
restraint on anticipation or alienation might attach to any excess of 
the dividend over the arrears for the time being due to the annuitant, 
but, inasmuch as there were already arrears to an amount greatly 
in excess of the moneys in the hands of the plaintiffs, there was no 
ground for retaining any part of the 1043/. and it must be paid to 
the wife. 


In re Bown, (1884) 27 Ch. D. 411, followed. 





In re NATIONAL BENEFIT ASSURANCE COMPANY, LIMITED, 
(1932) 2 Ch. 184. 


Estoppel by representation—Insurance Company—Reinsurance 
policy—Indorsement of guarantee by another company printed on 
top of policy—Both companies represented by same chairman, 
managing director, and wunderwriter—No evidence of formal 
contract of guarantee—if can plead absence of contract. 

In 1921 and 1922 N. M. Company, issued to the London Com- 
pany seven marine reinsurance policies, upon each of which a claim 
for loss or damages arose. In winding up of N. M. Co., a small 
dividend was paid thereon. On top of each policy was an indorsement 
printed in red to the effect that “ the due fulfilment of the liabilities 
arising under this policy is guaranteed by the N. B. Co” There 
was no evidence of any guarantee of any policies of N. M. having 
been given by N. B. But the N. B. Co. held a large majority of 
shares in N. M. Both had the same chairman, same managing 
director, and the same underwriter. The London Company filed a 
claim in the winding of N. B. Co., for the balance due. 

Held, that in the circumstances N. B. Co., was estopped from 
asserting that the liabilities were notin fact guaranteed by it. It 
was well known to all the directors of N. B. that their company 
was guaranteeing the marine risks of the N. M. 

Greenwood v. Martins Bank, 45 Times L. R. 607; 1932 W. N. 
178, applied. 





Inre SCIENTIFIC PouLtry BREEDERS’ ASSOCIATION, LIMITED, 
(1932) °2 Ch. 212. 

Company—Limited by guarantee—Promoted for encouraging 
and improving scientific methods of breeding, etc., poultry—Memo- 
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randum prohibiting payment of remuneration to members of Gov- 
erning Body—Increase of business—S pecial resolution to remune- 
rate Governing Body—Jurisdiction lo sanctson—Compantes 
Act, 1929, Ss. 4, 5. 

An association was registered as a company limited by guaran- 
tee with the primary object of encouraging and improving the breed- 
ing of poultry and promoting the use of better and more scientific 
methods of breeding, feeding and housing poultry. The memoran- 
dum and articles of association prohibited the payment of any 
remuneration to or the division of any profits among the members 
of the Governing Body. The business of the company increased and 
consequently the duties of the Governing Body and the company 
therefore passed a special resolution altering the memorandum by 
permitting remuneration of members of the Association and of the 
council or governing Body of the Association for work done for the 
Association and an application was taken out to confirm it by the 
. Court under S. 5 of the Companies Act, 1929, 


Held, that under S. 5, a company may with the confirmation of 
the Court, by special resolution, alter the provisions of its memo- 
randum with respect to the objects of the company so far as may 
be required to carry on its business more efficiently. But the altera- 
tion sought to be confirmed operates clearly to destroy certain of 
the essential attributes of the company and to make alterations 
which are not alterations in respect of the objects, but alterations 
going to the real constitution and the fundamental objects of the 
society. l 

In re Society for Promoting Employmeni of Women, 1927 
W. N. 145, applied. 

Incorporated Glasgow Dental Hospitali v. Lord Advocate, 1927 
S. C. 400, distinguished. 





In re Lapp. HENDERSON v. Porter, (1932) 2 Ch. 219. 

Construction—Wul—A ppotniment by will to husband—To 
the intent that this my will shall take effect whether I survive or 
predecease my husband”’—Husband predeceasing uife—Whether 
the appointment survives to husband's executors or lapses. 

When the husband was alive and she had no children, a wife, 
who was of illegitimate birth, made a will exercising the power of 
appointment she had under the marriage settlement, in favour of 
her husband. The will did not contain any residuary clause or deal 
with any property other than that comprised in the settlement. The 
will added the clause “ and to the intent that this my will shall take 
effect whether I survive or predecease my husband”. The husband 
predeceased her and the wife died without revoking this will. 
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Held, that the husband, the donee of the appointment by will 
having died, the appointment would normally be ineffective, unless 
there be in the will a clear intention that it shall not lapse and 
pointed out to whom the gift is to go in the event of the donee’s death. 
Such person may be a stranger or even the appointee’s executors or 
administrators. The words ‘‘to the intent that this my will shall 
take effect, whether I survive or predecease my husband” were not 
enough to spell out an effective intention that her husband’s estate 
should take the benefit of the bequest in case he were to predecease 
her. The appointment, therefore, lapsed and did not take effect. 





In re WITHALL. WITHALL V. Coss, (1932) 2 Ch. 236. 


Will—Charitable bequest to Margate Cottage Hospstal— 
Change of Site and name of the Hospital to the knowledge of 
testatrix—If bequest of the new hosprial. 

By her will, dated 22nd September, 1924, a testatrix directed 
her executors to sell the residue of her property and to pay the 
proceeds to the Margate Cottage Hospital then in existence. 

In 1926 funds were collected and the hospital was removed to 
another place and enlarged and came to be called “ Margate and 
District General Hospital”. To it was transferred the work of the 
old hospital, including the medical and nursing staff and the 
patients. All the investments held by trustees for the Margate 
Cottage Ilospital and the income therefrom were treated by the 
same trustees as applicable for the new hospital. The testatrix did 
not change the name of the hospital in the bequest. 

Held, it was a valid charitable bequest. The testatrix intended 
that her residue should be added to the funds dedicated to the pur- 
poses of the Margate Cottage Hospital. That means that it should 
be paid to the persons administering the trusts to which the funds 
of the Margate Cottage Hospital are dedicated as an accretion to 
those funds. Question whether the new hospital was identical with 
the old and entitled to take the bequest left open. 





TwyNHam v. Bapcock, (1932) 2 K. B. 549. 

Food and Drugs (Adulteration) Act, 19285—Adulteration by 
addition of preservatives—Conviction of retail seller after observ- 
ing the formalities under S. 18—Samples taken and tested from 
retailer—Prosecution of retailers seller—No fresh samples taken 
from him—Validity of charge—Public Health (Preservatives, etc., 
in Food) Regulations, 1925, Art. 7. 

A retail seller of ground ginger was charged and convicted for 
sale of ground ginger adulterated by added preservatives. Before 


54 THE MADRAS LAW JOURNAL. [vOL. 


his prosecution, the Inspector under the Sale of Food and Drugs 
Acts went through the formalities under S. 18 of the Act, namely, 
taking of samples from the retailer, dividing them into three parts, 
delivering one of them to the retailer, then chemically examining 
the sample to detect the adulteration After the retailer’s conviction, 
the Inspector commenced proceedings against the previous seller 
under the Public Health (Preservatives, etc., in Food) Regulations, 
1925, Art. 7, for selling contrary to the provisions of the Regula- 
tions, but did not take any samples again from him or repeat the 
process. On an objection that the charge was bad for non-observ- 
ance of the formalities under S. 18 of 1928 Act, 


Held, that the regulations do not contemplate that there should 
be two processes of taking samples, division of the samples and 
analysis of the samples. They contemplate only that there should 
be one such process. The case is similar to one where warranty has 
been relied upon under the Act of 1928 by the retailer. 





WEDDELL AND ANOTHER v. RoAD TRANSPORT AND GENERAL 
INSURANCE Co., Ltp, (1932) 2 K. B. 563. 

Insurance (Motor-car)—Ezemption from liability when risk 
covered by another policy—M eaning of. 

The claimant J. R. W. held a motor-car policy issued by the 
respondents; R. Co., an insurance company, which by Sec. II (A) 
provided that the company will at the request of the insured treat 
as though he were the insured any relative or friend of the insured 
whilst driving such motor-car provided that such relative or friend 
is not entitled to indemnity under any other policy. The policy 
further provided that if at the time any claim arises under it, there 
is any other existing insurance covering the same loss, damage or 
liability, the company shall not be liable to pay or contribute more 
than its rateable proportion of the liability. The claimant’s brother 
L. W. W., while driving the car, injured a third party. 

L. W. W. also owned a car, in respect of which he held a policy 
of another insurance company (C, Co.) which contained the follow- 
ing clause :—“Sectton L: driving other cars. The indemnity granted 
under Section A herein is hereby extended to cover the insured 
whilst driving any private motor-car not belonging to him for plea- 
sure or professional purposes it no indemnity is afforded the insured 
by any other insurance’. This policy contained no rateable propor- 
tion clause. In an action by J. R. W. on his policy, the company 
pleaded that they were liable only rateably as L. W. W. was insured 
and had a co-existing cover from his own policy. 


Held, that the reasonable construction of the policies was to 
exclude from the category of co-existing cover any cover which is 
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expressed to be itself cancelled by such co-existence. To hold other- 
wise would be to cancel each other, with the result that the loss will 
be covered nowhere. The correct view will be to hold that the 
relative or friend is not “entitled to indemnity under any other 
policy” within the meaning of R. policy, and not ‘afforded’ indemnity 
“by any other insurance” within the meaning of the C. policy. 





DAMPSKIBSSELSKABET Botnia A/S v. C.P. BELL AND Com- 
PANY, (1932) 2 K. B. 569. 


Shipping—Charierparty—“Weather working day’—Meaning 
of—W ork prevented by ice—If weather working day. 

By a charterparty, it was provided that the Steamship .Syndha- 
vet, belonging to the plaintiffs, should proceed to a port in Finland 
and there load from the agents of the charterers a full and com- 
plete cargo of pit-props at a specified rate of 125 fathoms “per 
weather working day”. On certain days loading could not be done 
owing to ice. In an action for dead freight by the shipowners 
against the cargo owners, 


Held, that the day on which ice prevents loading will cease to 


be a weather working day and the cargo owners are therefore 
exempt from liability under the proviso. 





BETTS v. RECEIVER FOR THE METROPOLITAN POLICE DISTRICT 
AND CARTER PATERSON AND Company, Limitep. (1932) 2 K. B. 
595. 


Public Authorities Protection Act, 1893—Act done by public 
officer in intended execution of public duty—Possession taken by 
officer of goods of plaintiff on suspicion—Goods handed over to 
supposed oumer—Action by true owner—Limitation for claim— 
Liability of officer. 

On suspicion, the police searched the house of J. B., the plain- 
tiff and discovered there some jewels and goods, including 15 rolls 
of cloth and took possession of them on 12th December, 1924. He 
was tried and convicted of having received stolen articles, to wit, the 
jewels. But no evidence was given in support of the indictment rela- 
ting to the 15 rolls of cloth. On 2nd April, 1925, the police handed 
over the rolls of cloth to C.P. and Co., who claimed as true 
owners thereof, after taking trom them an indemnity to indemnify 
the police from claims relating thereto. On 16th January, 1931, the 
plaintiff brought an action against the Receiver of the Metropolitan 
Police District and C. P. and Co., claiming damages for detinue, etc. 
The jury found that the cloths were not proved to belong to the 
defendants. 

ù H 
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Held, that it 1s doubtful whether the Act protects a public 
_officer who, while rightly apprehending the facts, takes a mistaken 
view as to his legal obligations, and executes or intends to execute 
some function which he has no duty to execute. On the other 
hand, if a public officer makes an honest mistake of fact and does 
that which it would be his duty to do if his view of the facts were 
correct, he is acting in intended execution of a duty within the 
meaning of the section. When an officer of the Police force comes 
under a legal obligation to hand to their true owner goods of which 
he has become possessed in the course of performing his duties to 
the public, that obligation is a “public duty”. Limitation for the 
claim ran not from the date of demand but earlier and the claim 
was therefore barred against the public officer. 





Farr v. BuTTers BROTHERS AND Company, (1932) 2 K. B. 
606. 


Negligence—Crane manufacturer—Sale of defective crane— 
Crane erecior working the crane with knowledge of the defects— 
Death of erector by acctdent-—Liability of manufacturer— Fatal 
Accidents Act. 

The defendants, crane manufacturers, sold a crane to a firm 
of builders, who had an experienced crane erector in the deceased. 
The crane was sold in parts. While erecting the crane, the erector 
noticed certain defects in the crane, that the cog-wheels worked with 
unusual stiffness and did not fit properly. But he however worked 
the crane and while it was working it fell on him and killed him. 
The employee’s widow brought an action against the manufacturers 
under the Fatal Accidents Act. 

Held, that the defect in the parts was patent and discoverable, 
and was in fact discovered by the deceased before he put the crane 
in operation. Yet he took his chance of operating it without 
remedying the defect or testing the crane to see whether it would 
work before putting it into operation. Therefore there was no 
cause of action for alleged negligence, if there was negligence. 


Caledomtan Ry. Co. v. Mutholiand, (1898) A. C. 216, followed. 





Rex v. ALFRED GEORGE Hinps, (1932) 2 K. B. 644. 


Criminal Law—Summing up to the jury—Identification parade 
—Wtinesses who had already seen photographs before arrest of the 
accused—Court if to direct the jury that such evidence was not of 
much weight. 

Certain witnesses, who had prior to the arrest, been shown 
photographs with a view to ascertaining whether they could pick out 
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a person not yet in custody so that he might be arrested on suspi- 
cion, were called in to identify the accused at an identification 
parade. In summing up to the jury Avory, J., said: “The law, so 
far as it ig necessary to apply it in this case. ...... is this: that 
there is no objection to the police who are seeking for information 
as to the person or persons who may have committed a crime show- 
ing to persons who are able to identify the criminal a photograph or 
a series of photographs to see if they can pick oul any one of them 
which resembles the person whom they think they would be able to 
identify. What is objectionable is, if a witness has identified an 
accused person, forthe police to try and corroborate the evidence 
of that witness by showing him or her a photograph of the actual 
person whom they have already identified.” 

Held, that this is a sufficient and correct direction and that it 
is not essential to stale that the evidence of these witnesses was less 
valuable than it would otherwise have been, by reason of their 
having identified them earlier in the photographs. 


Rex v. Dwyer and Ferguson, (1925) 2 K.B. 799, distinguished. 


JOTTINGS AND CUTTINGS. 


Literature in Court.—Since the departure of Lord Darling from 
Court IV of the King’s Bench Division there is a certain dearth of 
Judges who illumine their dull cases by literary quotations. 
Maugham, J., is one of those who are not ignorant of non-legal 
works, but he holds his knowledge in reserve and does not display 
it even for purposes of humorous relief Both he and my lord Atkin 
have recently shown their ability to distinguish between the original 
and the common-place in copyright cases. 

Scrutton, L. J., is the Judge who is most given to quotations. 
In supporting the judgment of the Divisional Court in the Maloney 
Case, he not only helped to enlarge the number of legal definitions, 
but quoted no less than three works or persons of literary genius in 
the process: Dean Swift, the Book of Common Praycr, and the 
Workmen’s Compensation Acts. Did the word “ sickness” ina 
contract cover incapacity due to an injured thumb? That was the 
question. Dean Swift used the word as appropriate to the condition 
sometime felt on a Channel crossing: ‘‘ You are sick in the mulli- 
grubs through eating chopped hay”. The Prayer Book (in connection 
with Holy Matrimony) united the spouses in sickness and in health: 
“ sickness ” clearly covering a serious injury to the thumb; and the 
Workmen’s Compensation Acts spoke of “sickness benefit” with 
the same inclusive meaning. The appeal was accordingly dismissed 
with costs.—L. J. 1932, p. 315. 
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The Prince a Lawyer—Lawyers will remember that H. R. H. 
The Prince of Wales, who will soon open the New Parliament 
Buildings at Stormont, is a member of the Bar, and a Bencher of 
the Middle Temple. His call, like that of other members of the 
Royal Family, was quickly done. He became a student, dined, was 
called and became a Bencher all in the course of an evening in the 
Middle Temple Hall; thereafter you will find that he ranks first on 
the list of Benchers of his Inn; with Lord Trevethin, Mr. English 
Harrison, Lord Parmoor, Sir R. A. McCall and Lord Carson 
coming next in order. So the Prince and Lord Carson are Benchers 
of the same House. 

Of the other Royal Benchers, His Majesty the King is of Lin- 
coln’s Inn, and H. R. H. the Duke of York of the Inner. While 
Gray’s Inn, vey ancient and very remote from the Law Courts, has 
no less than three Royal representatives: H. R. H. the Duke of 
of Gloucester, H. R. H, the Duke of Connaught, and H. R, H. 
Prince Arthur of Connaught. 

These Royal Persons do not forget their respective Inns. Not 
infrequently, especially on Grand Nights, they appear and dine at 
the high table with other Benchers.—L. J. 1932, p. 319. 





Young Silks—One hears sometimes that the giving of silk 10 
a barrister of less than ten years’ standing is unprecedented. This 
is not so. Francis North was called to the Bar in 1661, and after 
seven years was madea “silk”. Sir Samuel Evans, former Presi- 
dent of the Probate, Divorce and Admiralty Division in England, 
was called to the Bar in June, 1891, and was made Q. C. in Feb- 
ruary, 1901, Benjamin and Sir Edward Carson were also of less 
than ten years’ standing at the English Bar when they became 
“silks”. When Lord Alverstone, C.J., became a Q. C. in 1878, he had 
just completed his tenth year at the 3ar, and Lord Haldane was of 
eleven years standing. When John Simon, F. E. Smith and Mr. 
Hemmerde were made “silks” in the same batch in 1908 their united 
standing at the Bar was less than 30 years. Never before or since 
have three barristers so junior been included in the same list. 

When Francis Bacon, the first Q. C., was reappointed on the 
accession of James I, he was described as “one of our counsel 
learned in the law”. This phrase is still employed in the K C.’s 
patent and by Judges when inviting the newly-made leader to take 
his seat within the bar. —L. J, 1932, p. 319. 





Importation of Scots Legal Terms.—Every habitue of the 
Courts is familiar with the growing popularity of the word “ imple- 
ment ” signifying to carry out, as, for example, to implement a con- 
tract. This is an importation from the vocabulary of the Scots 
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lawyer, although it seems not to have met with the approbation of 
linguistic purists. Thus, David Irving, a Scotsman, in his “Elements 
of English Composition,” published ın 1841, speaks of the word as 
derived from “the barbarous jargon of the Scotish (sic) Bar,” the 
spelling ‘‘Scotish” being a fetish of his own. But the word 
‘implement,’ which has come to stay, is not the sole importation 
from the north to creep into the language of our Courts, although it 
has certainly proved the most popular. Last week in the Court of 
Appeal Council in the course of his argument quoted a passage from 
the speech of Lord Haldane in Port of London Authority v. Orsetl 
Union Assessment Commitiee, (122 L. T. Rep., at p. 725; (1920) A. 
C. at p. 286), where that noble Lord said this: ‘‘ The old dock com- 
panies carried on business in order to make profits, and the scheme 
or the Act of 1908 appears to have been to give their stockholders a 
surrogatum in the shape of a new stock.” This word “ surrogatum ” 
excited some interest on the Bench and the Oxford Dictionary was 
immediately sent for to investigate its history and use, and there it 
was found to be one of the words derived from Latin which had 
found acceptance among Scots lawyers, the sole instances of its use 
being from Scots legal writers, Lord Kames and John Erskine, as 
meaning something put in the place of another; a substitute. Atten- 
tion having thus been drawn to a good sounding word it will be of 
interest to note whether it will have a success similar to that attain- 
ed by “implement,” although this is hardly likely notwithstanding 
the satisfaction some persons experience when a new word 1s added 
to their vocabulary. Lord Dunedin, who is a master of language, 
gave currency to the word “ equiparate,” but apparently this has not 
caught on with English lawyers. “ Equiparate ” is used by some of 
the older English writers, but is marked in the Oxford Dictionary as 
no longer in use. Whether it ever had a vogue at the Scots Bar 
does not appear, but it has a certain attractiveness and utility.— 
L. T. 1932, p. 388. 


x 


The Duties of an Advocate-—We had always thought it an 
essential part of an advocate’s duty to place his client’s argument 
before the Court without himself judging of his merits, except to 
consider how it should be presented. We make this rather trite 
observation because of some recent remarks by the Leeds Stipen- 
diary Magistrate in a case in which a local solicitor, Mr. D. I. 
Sandelson, appeared before him. Mr. Sandelson was, it appears, 
representing a large motor Company, owning many hundreds of 
vehicles who had been accused and convicted of permitting two of 
their drivers to commit certain motoring offences. Pleading in 
mitigation, Mr. Sandelson stated that his clients had instructed him 
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that they were a careful firm. The learned Magistrate thereupon 
- inquired as to the number of their previous convictions, and learn- 
ing that they were fourteen in all, declared that Mr. Sandelson 
should not have accepted these instructions, and that he had failed 
in his duty to the Court by giving recklessinformation. To this we 
would respectfully point out that in the first place, whether or nota 
person is careful must surely be a matter of opinion, and, therefore, 
a legitimate subject of argument. Secondly, there was no wilful 
concealment by the advocate; the facts (the defendant’s record) 
were before the Court, and it was for the Court to decide whether 
or not it accepted the argument deduced therefrom. Because this 
ran counter to the view formed by the Court, we find it difficult to 
understand why the advocate who presented it should have been 
accused of recklessness and breach of duty. In our view, on the 
facts as we understand them, Mr. Sandelson seems to have been 
doing nothing more than his elementary duty to his clients in pre- 
senting before the Court the argument on which they wished to 
rely. So long as an Advocate is, in the memorable words of Lord 
Chief Justice Cockburn, striving “ to accomplish the interest of his 
clients per fas—but not per nefas”——we cannot think that the 
interests of justice are being served by his being rebuked solely 
because his arguments do not happen to commend themselves to 
those to whom they are addressed —L. J., 1932, p. 341. 





BOOK REVIEWS. 

On Ban IN CRIMINAL Matters, by M. M. Kotasthane, B.A., 
LL.B., Advocate, Kalbadevi, Bombay. Price Rs. 1-8-0. ~ 

The question of bail in criminal cases has once been much 
restricted in cases of non-bailable offences. But in 1923 the Select 
Committee which was appointed to revise the Criminal Procedure 
Code went into the question and felt that unless the offence was a 
very serious one the tendency should be to release offenders on bail. 
Hence some of the changes which were introduced into the 
Criminal Procedure Code. This little book deals with all the points 
involved, including the generally intricate problems when questions 
of remand and further remand arise. Cases both Indian and 
English are copiously given in order to illustrate the development 
of the course which has been adopted in the matter of bail grants. 
The book is useful. 





OUTLINES oF CONSTITUTIONAL Law, by Prof. B. D. Sattigiri, 
M.A., LL.B. Published by Ramakrishna Brothers, Law Publishers, 
Poona, 2. 1932 Edn. 

In these days of National reconstruction and attempts to 
establish the Indian Constitution on a fresh basis altogether, it is but 
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very opportune that books on constitutional law should emerge, 
But none could be too sanguine to believe that on reading this tiny 
volume the subject of constitutional law would be mastered. As the 
author himself confesses, it is only an outline and necessitates the 
further study of important standard works upon the same theme. 
We are glad that a perusal of this volume has assured us of its 
usefulness to students of Colleges who require ina great degree a 
concise statement of the constitutional law. 





BAIL AND RECOGNIZANCEIN CRIMINAL Cases, by B. K. Basu, 
B.L. 1932 Edn 
This is another small publication upon the Law of Bail containing 
a critical review of the complete case-law of all the High Courts in 
India. The striking feature of this book is the adequate attention 
paid to the wants felt hitherto on the subject and the diligent attempt 
made to satisfy them. Naturally the book is fairly exhaustive. 





ELEMENTS OF INDIAN MERCANTILE Law, by Sobrab R. Davar, 
J. P. (Bom.), Barrister-at-Law. Sixth edition. Published by 
Messrs. N. M. Tripathi & Co., Bombay. 

Itis with pleasure that we welcome the sixth edition of this work 
within a few years of the appearance of the previous edition. The 
value of this book has been recognised by those in the line by its being 
prescribed as a text-book for the students of commerce, accountancy 
and law for whom it is primarily intended. Since the appearance of 
the previous edition of this book, several important enactments 
bearing on mercantile law have been passed by the Indian Legis- 
latuie, such as the Sale of Goods Act, Partnership Act and some 
industrial enactments. These have made it necessary for the author 
to re-write portions of the book and add fresh matter on these 
subjects. The lucidity of style and the simplicity of treatment of 
the legal subjects rendering them easily intelligible to comparatively 
lay readers while not sacrificing any matter of real importance are 
matters on which the author has to be congratulated. We find that 
the more important decisions have been noticed in their proper 
places in the book. 





TRIPATHI’S LAWYERS Diary, 1933. Published by N. M. Tripathi 
& Co., Bombay. Price Rs. 2. 

Both for get up and the useful matter contained in the earlier 
pages for the lawyer, this diary is highly commendable. One is 
tempted to possess such a well-sized diary and hardly doubts its 
attraction for the legal profession. 
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THE Law oF MERCANTILE AND LEGAL ARBITRATIONS IN INDIA, 
by Rai Bahadur Diwan Chand Obhrai. Price Rs. 7. 


This a commentary on the Indian Arbitration Act and the pro- 
visigns of the Civil Procedure Code relating to arbitration. The 
notes are clear and are given in numbered paragraphs under the 
various sections and rules. The learned author has avoided dis- 
cussions and stated the rules as propositions of law and given the 
decisions supporting those rules in the foot-notes with brief refer- 
ences to the facts of the cases themselves along with their 
references. The English cases are not referred to as they are not 
easily accessible in the moffussil. In the preparation of the book, 
the learned author has availed himself of the information in the 
leading Indian works on the subject of arbitration. We hope that 
the book will be found useful to lawyers and Judges. 





Tue INDIAN PARTNERSHIP Act (IX or 1932), by G.R. 
Jagadisa Sastri, B.A., B.L. Price Rs. 3-8-0. 


This is a commentary on the Indian Partnership Act and the 
learned author has brought out a lucid commentary upon the pro- 
visions of the Act giving references to the Indian cases and the 
leading English decisions in their appropriate places and noting the 
changes, such as there are, in the law on the subject. The appendices 
contain information on suits relating to partnerships, mode of 
keeping accounts and models of partnership deeds. 





THe LaymMan’s Law Gumer, by A. C. Sequeira, M.A., LL.B. 
Price Rs. 3. 


This is the first book of its kind, so faras weare aware, in India. 
This is an attractive little book which has been written for the purpose 
of guidance for laymen and, asa consequence, as free as possible 
from technical expressions. To use the author’s own words, what 
has been set out is, speaking generally, a concise statement of the 
law in most of its obvious branches followed by cases illustrative 
of its application in a manner best adapted for ready reference. 
The author assumes no prior knowledge on the part of the reader 
and he is led from chapter to chapter by the intrinsic interest of the 
subject. The subjects dealt with are of great variety and interest 
and we wish the author every success in this new endeavour. 
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PANCHAMA TEMPLE ENTRY. 
I THE LEGAL ASPECT. 
By P. R. GANAPATHI IYER. 


The question of temple entry of what is called the un- 
touchable classes is now engaging the altention of certain 
minds. It 1s necessary that this question is discussed in its 
several aspects and the authorities bearing on the question 
considered so that it may be scen on what basis the so-called 
disqualification rests. I am using the word “so-called” advised- 
ly, as before a disqualification can be said to be real it must be 
shown that the persons for whom this right of temple entry is 
now claimed are Hindus following the Hindu religion and that 
temples such as those existing in Southern India are founded 
also for the benefit of these people so that they may also be said 
to be beneficiaries or objects of the trust. Before proceeding 
to consider the question, it must be admitted that there is no 
desire, much less any wide desire, on the part of the people for 
whom the right is claimed to enter these temples; nor is their 
non-admittance felt to be a grievance by these people or to be 
an obstacle to their worshipping Hindu Gods if they want to 
do so. 

Unlike Northern India, temoles in Southern India are 
of iwo classes:—(1) those founded on Agama Sastras: and 
(2) those founded on Tantric Principles. Temples in Malabar 
are based on Tantric Agamis and the Tantric mode of worship 
prevails. These will be dealt with last. Most of the temples 
in Southern India except those of Malabar are based on the 
Agamas. Temples founded for Siva, His consort, Ganesa and 
Subramania are mostly governed by the Kamika and other Saiva 
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Agamas, while a few of them are based on Vaidik worship; 
while Vaishnava temples are of two classes, visz., ( 1) those 
governed by the Vaikhanasa doctrine of worship, and (2) those 
founded on the Pancharathra doctrine of worship. ‘There are 
some Swyamboo Lingams in certain Kshetrams and these will 
be dealt with later on. It is a basic principle of these Agamas 
that the worship should be in the methods pointed out severally 
by them and the different castes entitled to, and bound to, 
worship, together with the way in which they should worship tf 
they want to do so in these temples are also regulated by them. 
We shall refer to these texts later on. If temples are founded 
on the principles laid down by the Agamas and the worship is 
governed by them it is rather difficult to say that these Agamas 
should be followed as regards some particulars of temple 
worship and not as regards others. 


But apart from these, there are ceriain legal principles 
governing these trusts. A temple is not a public place in the 
sense in which a public road is. This is forgotten by those who 
plead for the Adi-Dravidas or the so-called Harijans entering 
temples, the entry into which is prohibited for them except in 
the case of Melcote in Mysore and some of the Malabar temples. 
They are open only to the persons belonging to the religious 
community for whose use and benefit they are dedicated. If 
others are admitted it is only by sufferance and not as a matter 
of any right. 

In Venkaiachalapatht v. Subbarayadul Muthuswami Atyar, 
J., after pointing out that the question in such cases (Wis, the 
right to enter a temple or, as in that case, a particular portion 
of a temple) was, what was the nature and extent of caste 
status necessary, according to the usage and recognised trusts 
of the temple, to the exercise of the right, observed at p. 300: 

“Hindu temples being religious institutions founded, endowed, and 
maintained for the benefit of those sections of the Hindu community who 
conform to certain recognised usages as those of the castes for whose benefit 
the temples are by immemorial usage dedicated as places of worship, 
persons who conform to those usages stand to the managers for the time 


being in the relation of cestwis que trustent by reason of an implied 
contract.” 


If the question in these cases is for whose benefit the 
founder (known or unknown ) founded these temples, and usage 
is to be looked into as an index to the founder’s intention, in 
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the absence of any endowment deed governing the same, the 
usages of centuries that these Adi-Dravidas or Panchamas have 
not been admitted into the inner precincts of the temple will 
show that the founder never intended these Adi-Dravidas to be 
beneficiaries of these temples and the fact that Adi-Dravidas 
might have darsan of the God when taken out in procession just 
like others, such as Moslems, Christians, etc., and enjoy such 
darsan can confer no rights on them. 


Indeed, it would be a question whether these Adi-Dravidas 
are Hindus not in the sense whether they are governed by 
Hindu Law (as that is not the test, for there are Mahomedans 
and others governed by Hindu Law) but in the sense whether 
they are followers of the Hindu religion which recognises the 
Vedas, Puranas and Agamas as authoritative. If the Baghavad 
Gita is to be applied to, as some politically-minded Hindus in 
their eagerness to bring these Adi-Dravidas to the Hindu-fold 
want, it is a double-edged weapon. There are only four castes 
mentioned. If Adi-Dravidas are Panchamas and are not 
Chandalas, it is certain that, according to the Baghavad Gita 
which divides Hindus into four castes only, the Adi-Dravidas 
being Panchamas and not Chandalas, according to the nationalist 
opposition leader in Madras, they are not Hindus and their 
admission into Hindu temples will be outrageous and unjust. 
If, however, they are Chandalas, who are also specifically 
mentioned in the Baghavad Gita, they cannot be among the four 
castes of Hindus whose origin is mentioned in the Baghavad 
Gita. 

Indeed the speech of Mr. M. C. Raja when he came here 
after the Poona pact and gave an interview to the Press here 
would show that until this pact the Adi-Dravidas whom he 
represents were not Hindus but by the Poona pact they became 
admitted as such. The fact that they have their own Gods, their 
own temples, their own priests and their own customs will also 
show that there is much to be said for the fact that they form 
a class by themselves and not persons governed by what is 
ordinarily known as Hindu faith. Some of them may form 
Bhajana parties and sing praises of Siva or Vishnu just as they 
may take part in the Mohurrum celebrations by Muslims and 
make vows or offers of fatiha, etc., at Mahomedan mosques, 
dargas, etc. This makes them neither Hindus nor Muslims. 
The question as to the meaning of the terms “ Chandalas” and 


66 THE MADRAS LAW JOURNAL. [ VOL. 


“ Panchamas,”’ and who these are will have to be dealt with 
separately. 


The matter may be looked at in another way. Hindu 
temples are open only to those who observe certain caste rules 
or usages and it is only those who observe such usages that 
will be entitled to participate in the benefits of temple worship. 
Certain people, according to usage or according to Agamas, 
which in this particular have been strictly followed by usage, 
are not entitled to partake in the worship going on in the 
temple precincts, though they may be entitled to have darsan 
when God is taken in procession outside the temple pre- 
cincts. ` Whether they are entitled to make offerings 
directly even there, is itself a very doubtful question. The 
usage being that Adi-Dravidas are not entitled to participate 
in the benefits of the worship conducted in the inner precincts 
of the temple or even to darsan there and the usage being that 
even those that are entitled to partake of the benefits are only 
so entitled if they observe certain caste usages, it is not open to 
Adi-Dravidas to claim rights of worship just as it is not open 
to those who do not observe the caste usage to claim rights of 
worship. The latter, as has been observed by the learned 
Judge in the Madras case already referred to, are in the posi- 
tion of seceders. It will not be open to the seceders, though 
they may form a majority, to say that they are entitled to the 
benefits of the trusts notwithstanding their secession; and if the 
Adi-Dravidas themselves are not entitled to the benefits accord- 
ing to the presumed intention of the author of the trust, it is 
not open to others who may be entitled to worship to say that 
they will admit those thus excluded or those not intended by 
the author of the trust into its benefits. It is not open toa 
majority to alter the tenets or principles of a creed much less 
to an individual person, however eminent he may be, to do so. 

In Attorney-General v. Pearson! Eldon, L. C., observed: 


“If it turns out that the institution was established for the express purpose 
of such forms of worship, or the teaching of such particular doctrines, 
as the founder has thought most conformable to the principles of the Christian 
religion, I do not apprehend that it is in the power of individuals, having the 
management of that institution, at any time to alter the purpose for which 
it was founded, or to say to the remaining members ' We have chunged our 
opinions and you, who assemble in this place for the purpose of 
hearing the doctrines, and joining in the worship, piescribed by the founder, 
shall no longer enjoy the benefit he intended for vou unless you 
sa i et es E A 

1. (1817) 3 Mer. 353 at 400, 401: 36 E. R. 135 at 150. 
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conform to the alteration which kas taken place in our opinions.” In sucha 
case, therefore, I apprehend, considering it as settled by the authority of the 
case I have already referred to, that, where a congregation became dissentient 
among themselves, the mature of ihe original insittwiton must alone be 
looked to, as the guide for the decision of the Court —and that, to refer to 
any other crilerton—as to the sense of the existing majority would be to 
make a nev institution, which is altogether beyond the reach, and in- 
consistent with the duties and character, of this Court.” 


Later on, in the same case, the Lord Chancellor (Eldon) 
observed at page 157: 

“I must here again advert to the principle which was, I think, settled in 
the case to which I referred the other day as having come before the House 
of Lords on an appeal from Scotland, vis., that if any persons seeking the 
beneft of a trust for charitable purposes should incline to the adoption ofa 
different system from that which was intended by the original donors and 
founders; and if others of those who are interested think proper to adhere 
to the original system, the leaning of the Court must be to support those 
adhering to the original system, and not to sacrifice the original system to 
any change of seutiment in the persons secking alteration, however com- 
mendable that proposed alteration may be.” 

The disputes arising from the cases of the various seces- 
sions which took place in Scotland have elicited from Courts 
definite principles governing the subject. The first case of 
secession was that from the Church of Scotland in 1740. This 
secession arose merely froma difference of opinion on 
a particular point; but the seceders still retained the plan of 
Church government by which the national church was regulated 
and formed themselves into a church judicatory. The congrega- 
tion which separated from the established church on the same 
principle submitted to this judicatory, and among these was 
the congregation at Perth. By voluntary contributions, they 
purchased a piece of ground and built a chapel on it. Many 
contributed by their personal labour, by the use of their carts 
and horses for so many days, weeks and months and the 
minister’s stipend was paid, repairs made and debts paid off by 
contributions at the church doors. 

There was a further secession among this new party of 
secessionists in 1745 due to a dispute about the lawfulness of 
a clause in an oath imposed on persons elected into the magis- 
tracy in some of the royal boroughs. The old party (of seces- 
sionists) who considered this clause lawful were termed the 
Burghers. Those who objected to the same were styled as 
Anti-Burghers. These did not raise any disputes as to the 
property held by the minister belonging to the Burgher party. 
There was a fresh secession in 1795 or 1796 in the Burgher 
party arising out of a dispute respecting the power of the 
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Magistrate to suppress heresy and other points. The Synod 
by a majority sanctioned the new doctrines. A majority of 
the money contributors together with the minister at Perth 
adhered to the original principles. His assistant, together 
with a majority of the congregation, adopted the new doctrine 
and adhered to the Synod. The latter claimed the property in 
the hands of the minister. The case came before the House of 
Lords. See Craigdallie v. Aikmant. [This case came again 
before the House of Lords. See (1820) 2 Bligh. 529: 4 E. R. 
435, but nothing useful is found in that judgment bearing on 
the principle discussed here.] Eldon, L.C., observed at p. 606: 


“ With respect to the doctrine of the English law on this subject, if pro- 
berty was gwen in trust for A,B,C, etc., forming a congregation for religious 
worship; if the instrument provided for the case of a schism, then the Court 
would act upon it; but as there was no such provision in the instrument, and 
the congregation happened to divide, he did not find that the law of England 
would execute the trust for a religious society, at the expense of a forfeiture 
of their property by the cestui gue trusts, for adhering to the opintons and 
principles in which the congregation had originally united. He found so case 
which authorised him to say that the Court would enforce such a trust, not 
for those who adhered to the oriyinal principles of the society, but merely 
with a reference to the majority; and much less, ıf those who changed their 
opinions, instead of being a majority, did not form one in ten of those who 
had originally contributed ; which was the principle here. He had met with 
no case that would enable him to say, that the adherents to the original 
opinions should, under such circumstances, for that adherence forfeit their 
rights.” 

The next dispute which came before the Courts was that 
arising in consequence of the formation of the Free'Church. 
There was a Scotch Church in Liverpool established on the 
principles of the Church of Scotland. There was a deed of 
trust by which the property was vested in trustees to be used as 
a place of religious worship “ according to the ordinances, rules 
and forms of the Church of Scotland,” and a conveyance was 
made of the land and premises to the trustees to be for ever 
thereafter appropriated and used as a place of divine worship, 
according to the doctrine and discipline of the Church of 
Scotland. Subsequently a Lancashire Scottish Presbytery 

as formed to which the Liverpool congregation united, and 
all the Scotch Presbyteries in England united themselves in 
1836 into a Synod which Synod complying with certain condi- 
tions was recognised in 1839 by the General Assembly of the 
Church of Scotland. In 1843 certain ministers and members 


of the Church of Scotland seceded from the Established 
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Church; and adopted the name of the Free Church and 
the English Synod sympathised with the latter and recognised 
the latter as a Sister Church. The minister of the Church 
and the trustees in Liverpool co-operated with the seceders 
and the recognition of the English Synod was withdrawn 
and the minister was declared to be no longer a ministel 
of the Church of Scotland. Four of the trustees of the Churck 
in Liverpool filed an information and bill that the ministers and 
trustees who co-operated with the seceders having departed 
from the original trust should be prevented by injunction from 
using the Church in Liverpool otherwise than as a place of re- 
ligious worship in the model of the Church of Scotland as 
established by law. Although there was a technical point raised 
by the defendants which succeeded, and the plaintiffs in accord- 
ance therewith subsequently were willing to amend their bill, 
judgment was pronounced on the merits of the motion by the 
Vice-Chancellor (Wigram) as that was desired by both parties. 
He observed in Attorney-General v. Welsh! as follows :— 
“The grounds upon which this Court is bound to interfere are, first, that, 
by the original contract between the cestut gue trusts, the Established Church 
of Scotland was the agreed model upon which the Oldham Street Church 
was founded; secondly, that the Established Church of Scotland has under- 
gone no change, but remains as a model the same as it was in 1799; thirdly, 
that the state of things of which the plaintiffs complain must (if they are 
right) deprive them of the benefit of the trust until the cause is decided; and, 
dastly, that, according to the defendant's own shewing, there is no practical 


difficulty in putting things, until the hearing of the cause, upon a footing not 
obnoxious to the views of either party.” 


The next dispute which came before the Courts was that in 
connection with the Free Church. There was a secession from 
the Free Church and the new body was known as the United 
Free Church. There was property devoted by persons belonging 
tothe Free Church. Some of the members united themselves with 
United Presbyterian Church and this United Church was called 
the United Free Church in 1900. The party of the Free Church 
who claimed to be the majority and became united with the 
other body thought that doctrines hitherto held were not in 
accordance with the true Christian religion. The rest who were 
stated to be the minority disapproved of the union and con- 
tinued to profess the old doctrine. The question was whether 
it was open to anybody to change, to give up the old fatth and 
still retain the benefits intended for those who still believed tn 
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. the old faith. The House of Lords held that those who seceded 
were not enitiled to any benefits. The Lord Chancellor points 
eut that persons or Courts are not entitled to speculate as to 
what is or is not important in the doctrine held. He (Halsbury, 
L. C.) observed in General Assembly of Free Church of Scot- 
land v. Lord Overtoun’: 


“ Speaking generally, one would say that the identity of a religious com- 
munity described as a Church must consist in the nity of its doctrines. Its 
creed, confessions, formalities, tests, and so forth are apparently intended to 
ensure the unity of the faith which its adherents profess, and certainly among 
all Christian Churches the essential idea of a creed or confession of faith 
appears to be the public acknowledgment of such and such religious views as 
the hond of union which binds them together as one Christian community. A 
Court has simply to ascertain what was the original purpose of the trust. My 
Lords, I do not think we have any right to speculate as to what is or is not 
important in the views held The question is what were, in fact, the views 
held, and what the founders of the trust thought important.” 


He then referred to three cases, one in England, another in 
Scotland and the third in Ireland, and after quoting from what 
was said in those cases (by Lord Eldon, Lord Moncreif and 
Sir William Cusack Smith respectively ) he observed at p. 614: 


“ The principles for decision thus propounded have been recognised and 
acted upon ever since, and it would secin that it may be laid down that no 
question of the majority of persons can affect the question, but the original 
purposes of the trust must be the guide.” 


Again, later on, he observed at p. 626: 


“ My Lords, apart from some mysterious and subtle meaning to be attach- 
ed to the word ‘ Church,’ and understanding it to mean an associated body 
of Christian believers, | do not suppose that anybody will dispute the right 
of any man, or any collection of men, to change their religious beliefs accord- 
ing to their own conscience; but when men subscribe money for a particular 
object and leave it behind them for the promotion of that object, their suc- 

~Cessors have no right to chunge the object encowed.” 


Again, later on, the Lord Chancellor observed at pp. 627 
and 628: 


“There is nothing in calling an associated body a Church that exempts it 
from the legal obligation of insisting that money given for one purpose 
shall not be devoted to another. Any other view, it appears to me, would be 
fatal to the existeace of every Non-conformist body throughout the country. 
Assuming that there are differences of belief between them, those differences 
are not got rid of by their agreeing to say nothing about them, nor are these 
essentially diverse views avoided by selecting so elastic a formulary as can 
be accepted by people who differ and say that they claim their liberty to retain 
their differences while purporting to join in one Christian Church. It becomes 
but a colourable union, aud no trust fund devoted to one form of faith can 
be shared by another communion simply because they say in effect there are 
some parts of this or that confession which we will agree not to discuss, and 
we will make our formularies such that either of us can accept it.” 
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In the same case, Lord Davey observed at p. 645: 


“ The question in each case is, What were the religious tenets and prin- 
ciples which formed the bond of union of the association for whose benefit 
the trust was created? I do not think that the Court has any test or touch- 
stone by which it can pronounce that any tenet forming part of the body of 
doctrine professed by the association is not vital, essential, or fundamental, 
unless the parties have themselves declared it not to be so. The bond of 
union, however, may contain within itself a power in some recognised body 
to control, alter, or modify the tenets and principles at one time professed 
by the association. But the existence of such a power would have to be 
proved like any other tenet or principle of the association.” 


Again, later on, the same learned Judge observed at 
p. 648: 


“It is, indeed, almost a truism that an unestablished religious associa- 
tion is free from State control as regards doctrine, government and discipline. 
But that freedom which differentiates a voluntary association from an 
Established Church is not inconsistent with the adoption by the association of 
certain tenets which distinguish it from other similar bodies. The right of 
the Assembly to impose any innovation from established doctrine on a 
dissentient minority, and the limits of such right (if any) must be found tn 
the constitutional powers of that body, and must be proved by evidence.” 


James, L. J., in the same case observed at p. 656: 


“It is worthy of remark that the Church is not a positive, defined entity 
as would be the case if it were a corporation created by law. It isa body 
of men united only by the possession of common opinions, and if this com- 
munity of opinion ceases to exist, the foundations of the Church give way. 
But difference of opinion to produce this result must be in respect of funda- 
mental principles and not of minor matters of administration or of faith.” 


Dealing with this question of what should be regarded as 
fundamental, the same Lord Justice (James, L. J.) observed 
at pp. €61 and 662: 


“Tt still has to be considered whether the principle was essential and 
fundamental or a mere matter of policy It is difficult to define any positive 
standard between an essential and a non-essential principle But surely there 
is a great gulf between the principle of Establishment and that of Voluntaryism. 
It seems to me, having read the declarations of the General Assembly and 
the distinct utterances of Dr. Chalmers, that scant justice would be done to 
the eloquent leaders of the secession movement of 1843 if we construed them 
as treating the Establishment principle as being non-essential or un- 
important Still more important is it to consider what was the view of the 
importance of the principle entertained by those donors who, may be, listened 
to the appeal of Dr. Chalmers. Would they have regarded it as non- 
essential? Would they have endowed a Church pledged to Voluntaryism? 
I think not.” 


On the argument addressed that the new body left to its 
members the freedom to differ on the question of Establish- 
ment, the learned Lord observed at p. 663: 


“But this freedom to differ, whilst admitting the differences, does not 
lessen or remove them. The United Free Church, as a whole, holds within 
it neither the principle of Establishment nor of Voluntaryism; such questions 
were to be open questions. But the man who as a member of the Free 
Church had accepted the views of a Charch which claimed Establishment as 
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one of its fundamental principles may well object when he is told that he 
shall no longer belong to a Church holding that principle, but that he must, 
under compulsion, join a Church wherein members of it may think as they 
will on this broad subject, and must, whether he wishes it or not, be in com- 
munion with the supporters of the voluntary system to the same extent as if 
they had been adherents to the principle of Establishment in accordance 
with the tenets of the Free Church.” 


Again dealing with one of the reasons of a learned Judge 
of the Court below that a Church is at liberty to alter its 


essential principle and yet preserve its identity, the same Lord 
(James, L. J.) observed at p. 664 : 


“From this view I differ, because, regarding ‘essential’ as meaning fun- 
damental, I do not think that a Church can change such fundamental princi- 
ples and yet at the same time preserve its identity. As I understood, it was 
admitted at the bar this power of change is restricted so as to keep the 
Church within the limits of identity. The retention of the name does not 
preserve identity, and yet the change of principles might be so great as to 
leave nothing bnt the name of the Church.” 


Then again the same Lord (James, L. J.) observed at 
p. 665: l 


“We have to deal with the rights of property, wrth the execution of 
trusts, and we have to see that the objects the donors had in view are carried 
owt. The Church may unite, but if property is sought to be transferred to 
the new body the identity of that new body—that is the Free Church—after 
the union must be maintained; and nothing in the deed gives a power to 


unite so as to bring into existence a Church incapable of identity with the Free 
Church.” 


Lord Robertson in the same case before considering the 
question whether a doctrine is essential or not observed at 


p. 683: 


“TI ought to point out that the judgment of Lord Young is wholly 
Tested upon the ground, stated in very sweeping terms, that there is nothing 
to prevent a dissenting Church from abandoning a religious doctrine, how- 
ever essential and fundamental, and that an es facte absolute property 
title cannot be limited by reference, not expressed, to ‘the essential doctrines 
and fundamental pr nciples in the constitution of the Church’. It is unneces- 
sary to say more of this ground of judgment than that it is in flat contradic- 
tion of the decision of your Lordships’ House in the case of Cratgdallie, 
(1813) 1 Dow. 1 (16):3 E. R. 606.” 


Later on the same Lord observed at p. 690: 


“ Regarding the whole of the property now in dispute, I cannot see how, 
in law or in fairness, a majority of the men who acquired it'on the represen- 
tations made in the affectionate representation could have been allowed, say 
in 1850, to carry off the property to the Voluntaries and come forward, arm 
in arm with the Voluntaries, and claim it for the fused body.” 


Lord Alverstone concluded his judgment in the same case 
as regards the rights of the minority and those of the majority 
at pp. 720-721: 


“Tt only remains to consider the position of the appellants and their 
rights as a minority of the ministers and elders of the Free Church represent- 
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ing congregations or portions of congregations who are not prepared to join 
the United Free Church. Itis not contended that they have changed their 
principles; it is not suggested that they have departed from any fundamental 
or essential principle of the Free Church; it is not alleged that they are not 
faithfully carrying out the objects of the protest of May 18, 1843. The 
respondents are threatening to attempt to eject them from their churches and 
manses, and to deprive them of any right to participate in any funds of the 
Church, simply on the ground that they decline to become members of the 
United Free Church. The decisions of the Court of Session in Cratgte v. 
Marshall! and Couper v. Burn’, unless overruled by your Lordships’ House, 
are wholly inconsistent, in my opinion, with any such right on the part of the 
respondents, and I am unable to support a judgment which would deprive the 
persons forming a minority of their rights simply upon the grounds that 
they are unwiliny to become members of a body which kas not only 
abandoned a fundamental principle of the Church to which they belong, but 
supports a principle essentially defferent from that on which that Church 
was founded,” 


If this is the principle applicable to churches which are 
only places where congregational worship is conducted, it will 
be so a forttors in the case of temples where the theory is that 
by reason of vivification ceremonies, the God itself is said to 
preside in the idol located therein. The Madras case already 
referred to, Venkatachalapatht v. Subbarayadu3, applies the 
principles laid down in the Scotch secession cases. 


It cannot be denied that those who think that the Adi- 
Dravidas are entitled to enter the precincts of a Hindu temple 
for worship and those who think that they are not so entitled 
differ on a fundamental basis. The former think that the fun- 
damental basis of Hindu Religion recognises no such disability 
on the Adi-Dravidas to enter temples while the latter fervently 
believe that the fundamental basis of Hindu Religion recognises 
that the entry of the Adi-Dravidas into temples would be a 
sacrilege and that the effects of the viviiication ceremonies by 
which the Deity becomes incarnate in the idol are gone and the 
pratishta ceremonies have to be gone through again after 
purification. 

It will be seen from the cases already referred to that only 
those who adhere to the doctrines and faith established and 
practised from the time a church or temple is founded are en- 
titled to the benefits of the temple and to perform the worship 
therein; that unless there is an authority recognised in the 
original foundation of the trust or the original constitution to 
change the doctrine or faith which should be strictly proved, it 





I, 12 D. 523. 2. 22 D. 120. 
3. (1890) I. L. R 13 Mad. 293. 
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is not open to the followers of a faith even though they might 
forma majority to change so as to make their views binding on 
the minority and that those who dissent from such doctrines and 
hold different opinions are like dissenters or seceders, who are 
not entitled to the benefits of the original trust. Those who 
want a change may have their views enforced in new 
temples built or founded by themselves. Indeed, according to 
the Hindu Religion, no one, not even the king, has the authority 
to change or alter the principles inculcated in the sacred books. 
The trustees of existing temples will be guilty of a grave breach 
of trust if they side the seceders and do not adhere to the existing 
usage. Indeed this is the common law of Hindu religious endow- 
ments and this ts also the English, Scotch and Irish laws. Accord- 
ing to the Privy Council, in all cases of religious foundations 
or establishments, such as temples, usage is the only guide. Itis 
the usage of each temple that has to be looked into and trustees 
are bound to observe those usages. It is a breach of trust 
for the trustees to convert the temples of which they are trustees. 
into any other form of worship. The Madras Hindu Religious 
Endowments Act makes no new law. It only recognises the 
existing common law of India and the law and the usage of 
these temples. The repeal or omission of that section in no way 
will affect the law, unless the legislature, contrary to all notions 
of the law of trusts recognised by civilised countries, declare 
that trustees may commit breaches of trust with impunity or 
that those who conscientiously believe that the worship hitherto 
observed by them is the right one should, under pain of forfei- 
ture of their rights, follow the new methods. Such a course 
will be the negation of all law and operate as a forfeiture of 
property. It may as well be said there are here some persons 
with plenty of money. They have no right to possess so much 
but must part with a major portion of it to persons who are in 
want. A resolution in the Council may be passed that these 
persous who possess such surplus should part with it voluntarily 
to their less fortunate brethren. If they do not do so, an Act 
will be passed that the taking of the surplus from such person 
is nO wrong civil or criminal. 


The Satyagrahis headed by Mahatma Gandhi openly declare 
that they do not care what the law is and whether ihe trustees 
if they disobey the law are guilty of a breach of trust and are 
liable to answer for such breach in Courts. It is hoped that 
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the law of trusts will not be different when the Swarajya 
constitution functions. When such constitution comes, is a trust 
for the benefit of particular classes of people not to be given 
effect to, and will it be extended to others not comprised 
in those classes; and is a trust to 4, B, C not to be given effect 
to but will be deemed to be a trust for 4, B, C and others, and 
the’ beneficiaries mentioned by the author of the trust have no 
choice left but must submit to a majority among them or even 
outside majority? 

One would have thought that these Satyagrahis arrogate 
to themselves the role not merely of revealers of divine wisdom 
and religion but also that of law-givers. But the statement of 
their leader Mahatma Gandhi shows that while inviting them 
to break the laws he, in his great wisdom, will listen to no plea 
and that these poor trustees must themselves find out the means 
how to remove the legal obstacles and if they cannot, it was no 
concern of the Satyagrahis. Surely this is nothing but a 
negation of all law and order apart from the fact that they are 
oblivious to and shut their eyes to others’ difficulties in their 
supposed call for divine light; and no society can exist fora 
single day which can tolerate such negation of the essential 
principles which alone can keep society together. 


One can understand if these so-called religious reformers 
will sacrifice some iota of their money or moneys’ worth and 
establish foundations based on the new doctrines they propound, 
if they have any faith in them and attract even the so-called 
sinners to such foundations. No, they want to have cheap 
methods of propounding their faith. 

The temple of Sri Rama mentioned by Mr. Kesava Pillai 
where Adi-Dravidas worship or officiate is an instance where 
the founder has made the Adi-Dravidas beneficiaries. 


It does not concern the reformers in the least whether it is 
not contrary to the terms of the deeds of foundation or not 
contrary to long-standing usages from which the terms of the 
foundation are inferred in the absence of a deed and whether - 
they deprive people of the benefits which they are entitled to, 
for adhering to the doctrines for which the founder established 
the foundation. Of course, as already stated, it is no concern 
of theirs that the trustees by supporting them are guilty of 
gtave breaches of trust for which the Courts will find them 
guilty and hold them responsible. 


a 
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SUMMARY OF ENGLISH CASES. 


MIDLAND Bank, Limitep v. Reckitt, (1933) A. C. 1. 

Banker—Solicitor and client—Power of attorney by client to 
solicttor—Authority to draw cheques on client’s purpose on client's 
account—Solicitor drawing cheques but paying into his own Bank 
for his own private purposes—Liability of rece ving bankers— 
Negligence—Buls of Exchange Act, S. 82. 

T,a solicitor, hada client R, who, as he was obliged to be 
abroad, gave a power of attorney to his Solicitor T empowering him 
to draw cheques upon R’s banking account and to apply moneys for 
the purposes of R. T to R’s knowledge acted under the power 
often. T signed the cheques on books supplied by R’s bank B at the 
cost of R, signing the cheques on the impression made by a rubber 
stamp containing in the upper line ‘ R by ” and on the lower line “ his 
attorney ” and placing his signature between the lines, so that the 
completed signature on each cheque ran as“ R by T, his attorney”. 
T drew cheques like this and paid them into his own account with 
the M bank (defendants). He had an overdraft with the M bank 
and as it was much overdrawn, the bank insisted on his covering 
the overdraft. 7 paid in by this fraudulent means by cheques 
drawn on R's account. In an action by R against M bank for 
damages for conversion of the cheques, M bank relied on S. 82 of 
the Bills of Exchange Act and pleaded that they had received pay- 
ment of the cheques (crossed) in good faith and without negligence. 

Held, that the onus of proving the absence of negligence is 
plainly upon the bank. They had notice in the form of the 
cheque that the money was not the money of T but of R. In the 
omission of an ordinary business precaution, in breach of a plain 
duty imposed upon a creditor to take reasonable care to see that a 
known agent, who is paying his own debt out of his principal’s 
money is acting within his authority, the bank were negligent in 
making no enquiry as to their customer’s authority to make these 
payments and S. 82 did not avail the bank. 

Lord Reading, C. J.’s reading of S. 25 of the Bills of Exchange 
Act in Mortson’s case, (1914) 3 K. B. 356, disapproved. 

Reckitt v. Barnett, Pembroke & Slater, Ltd., (1929) A. C. 176, 
applied. 

The clause in the power of attorney that the principal “ ratifies 
and confirms and agrees to ratify and confirm whatsoever the 
attorney shall do or purports to do by virtue of these presents ” 
cannot help the bank. A ratification in advance seems to contradict 
the essential attributes of ratification. It cannot be construed as. 
extending the actual authority given by the power of attorney; it 
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may amount to a promise to adopt acts done within the ostensible 
authority. 





CELLULOSE ACETATE SILKE COMPANY, LIMITED v. WIDNES 
Founpry (1925), LIMITED, (1933) A. C. 20. 


Contract—Penaliy and liquidated damages—Measure of 
damages fixed by contract—Inadequacy of damages—If can be gone 
into. 

A contract for the erection of an acetone recovery plant pro- 
vided that the plaintiffs were to deliver and erect the plant in 18 
working weeks from receipt of final approval of their drawings and 
further provided that if this period of 18 weeks was exceeded, the 
plaintifs were “to pay by way of penalty the sum of 20. per 
working week ” over and above the 18 weeks, subject to events 
beyond their control. The plant was not installed in time but was 
done only 30 weeks later. The plaintiffs claimed the contract price 
and the defendants counter-claimed for the delay and claimed the 
actual loss they had suffered. 


Held, that what the parties meant was that in the event of 
delay the damages and the only damages were to be 201. a week, no 
less and nomore. It must have been obvious to both the parties 
that the actual damage would be much more than 201. a week, but 
it was intended to go towards the damage and it was all the sellers 
were prepared to pay. The plaintiffs were therefore liable to pay 
600/. only as liquidated damages. 





GREENWOOD V. MARTINS BANK, LIMITED, (1933) A. C. 51. 


Estoppel—Husband and wife—Joint account in bank—Forged 
cheques by wife paid by bank—Husband getting to know of the 
forgery—Stlence for some time till wife died —Loss of remedy to the 
bank against forger—Husband if eniitled to money. 

A husband opened with the M bank a joint account in the name 
of himself and his wife. It was arranged with the bank that 
cheques on this account should bear the signatures both of the hus- 
band and of his wife. The husband also had a separate account. 
The wife had forged her husband’s signature and drawn out moneys 
from the bank without the husband’s knowledge. In 1929 the 
husband came to know of it but at the request of his wife, he kept 
quiet without informing the bank of it. Some months later the 
husband threatened to inform the bank, whereupon the wife com- 
mitted suicide. Thereupon the husband sued the bank for the 
amount that they debited him with on the forged cheques. 
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Held, that the husband owed a duty to the bank to disclose to 
the bank the forgeries as soon as he discovered it, that by his silence 
he has deprived the bank of their right to sue the wife in tort and 
on which the husband himself would have been responsible as for 
his wife’s tort. The silence until after his wife’s death amounted 
in these circumstances to a representation that the cheques were 
not forgeries and deprived the respondents of their remedy. 





PRONEK V. WINNIPEG, SELKIRK AND LAKE WINNIPEG RAIL- 
way Company, (1933) A. C. 61. 

Negligence—Ratlway Company—Level crossings—Preferenttal 
right to run cars on highway by statute—Extent of—Duties to 
public. 

A railway company incorporated by special Act of the legisla- 
ture of Manitoba had a preferential right of way for all their cars 
and trains, on the tracks and highways and any vehicle, horseman 
or foot passenger should, on the approach of any car, give the car 
right of way. The cars running after dark should be provided 
with signal lights to be conspicuously displayed thereon. The 
appellant sustained injuries while returning home at 7 p.m. The 
horses taking fright ran at full gallop and a company’s car witha 
dim light on ran into it from behind. 

In an action for damages, | l ~ 

Held, that the statutes gave the company the right to lay and 
operate the track, but the members of the public continued entitled 
to use that part of the highway, tbough the company had a pre- 
ferential right in the sense that, on the approach of a car, other users 
of the highway were to give the car “right of way”. But that did 
not involve that the cars were to be driven in disregard of other 
users of that part of the highway. The company were under a 
legal duty by their servants to be on watch for the safety of the 
people on the track and to equip the car with lights adequate at 
night to enable the driver to stop in time to avoid wayfarers. 
There was a reciprocal duty to take reasonable care to avoid the 
car and not to be guilty of contributory negligence. The appellant 
was lawfully on the highway and was neither a trespasser, nora 
mere licensee, nor was he there at his own risk. The appellant was 
not guilty of contributory negligence and was entitled to damages. 


— ma 


VANDEPITTE v. PREFERRED ACCIDENT INSURANCE CORPORATION 
oF New York, (1933) A. C. 70. 

Insurance Act (British Columbia), 1925, S.24—Motor car— 
Insurance—Car driven by third party with owner's permission— 
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Third party risk—Indemnity in favour of owner—dAvailability of to 
drivers with owners permission—Unsatisfied judgment against 
driver—Aclion against insurer for the same—Defence of original 
action by insurer—If estops insurer. 


V sustained injuries owing to the motor car in which she was 
a passenger being involved in a collision with a motor car driven by 
J. B., daughter of R. B. She (J. B.) was driving the car with her 
father’s permission. V brought an action against J. B. for dama- 
ges and obtained judgment. Execution was issued against J. B. but 
it was returned unsatished. œR. B. had insured with the respondent 
company in respect of the car and they had taken over and conduct- 
ed the defence of the action against J. B. The policy indemnified 
the insured against third party risks and the indemnity was also 
available to any person while riding in or operating the car with the 
permission of the insured. V claimed to recover the unsatished 
judgment debt from the Insurance Company on the grounds that 
within the meaning of S. 24 of the British Columbia Insurance Act, 
J. B. was the insured inasmuch as the indemnity was available to 
her and in any case the company was estopped as by conducting the 
defence of the suit, they recognised J. B. as the insured. 


Held, R. B. never made the contract of insurance as J. B.’s 
agent. In any event unless itis established that the person who 
directed the insurance to be effected (R. B.) actually intended 
to cover that particular person (J. B.), no one can claim the bene- 
fit of the clause indemnifying any person operating with owner’s 
permission. There was no evidence that R. B. had any intention to 
insure any one but himself. Even if he had so intended he had no 
authority from J. B, to insure on her behalf and at no time did she 
purport to adopt or ratify any insurance even if made on her behalf. 
She cannot therefore be deemed in law ‘insured’ under the policy. 
In any case provisions of S. 24 would not be satished by anything 
but a contract at law, enforceable directly against the insurers by 
the insured in her own name. As for estoppel, even assuming that 
by conducting the defence, they can be said to have admitted J. B. 
was the insured, that would not benefit V, because she was no 
party to such an estoppel. 


N.B.—S. 24 runs as follows :—‘‘ Where a person incurs liabi- 
lity for injury or damage to the person or property of another, and 
is insured against such liability, and fails to satisfy a judgment 
-awarding damages against him in respect of such liability, and an | 
execution against him in respect thereof is returned unsatisfied, the 
person entitled to the damages may recover by action against the 
insurer the amount of the judgment up to the face value of the 


K 
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policy, but subject to the same equities as the insurer would have if 
the judgment had been satisfied. ” 





CIPRIANI v. Burnett, (1933) A. C. 83. 


Trintdad—Contract—Swee pstake— Decision of Turf Club final 
—Keference to Turf Club if a condition precedeni. 


A sweepstake was organised and controlled by a Turf Club in 
Trinidad affiliated to Trinidad Turf Club. Though a contract for 
the sale of a lottery ticket was unlawful under Trinidad law, a 
sweepstake organised by Trinidad Turf Club or an association 
athliated to it was excepted. Printed upon the ticket was a condi- 
tion that in the event of any dispute arising with respect to any 
matters concerned in the drawing of the sweepstake or the award- 
ing of the prizes the decision of the stewards of the Trinidad Turf 
Club thereon shall be accepted as final. Upon the drawing, another, 
other than the respondent, was declared the winner. The respond- 
ent claimed that if drawn pioperly, he should be the winner. He 
did not allege fraud or want of bona fides in the drawing but only 
objected to the manner of it. 

Held, that the dispute between the parties was one connected 
with the drawing of the sweepstake, etc. and the respondent should 
have therefore gone to the stewards of the Trinidad Turf Club as 
the special tribunal constituted therefor, and cannot ask the Court 
to substitute its judgment for that of the stewards. It is not 
essential in order to exclude a right of action at law that the con- 
tract should in terms prescribe that the award of the specially 
constituted tribunal shall be a condition precedent to any legal 
proceedings. 





A. E. CAMPBELL v. T. E. Rorer, (1933) A. C. 91. 


Company—Issue of preference shares—Power to conferred by 
memorandum—No express power under the articles—Vesting of 
“business of the company” in the directors—Company if can tSSUE 
preference shares—_New South Wales Companies Act, 1899. 

In the liquidator of a company incorporated in New South 
Wales, the liquidator sought to place R on the list of contributories 
in respect of 8,000 preference shares allotted to him as part of the 
original capital by the directors on K's application, which was in 
response to a prospectus issued by the directors offering such 
shares. R disputed the validity of the allotment. There was no 
resolution of the company creating preference shares. Thememo- 
randum of the company conferred the power on the company to 
issue preference shares but the articles did not expressly confer it. 
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But Art. 10 provided that ‘‘ the shares shall be under the control of 
the directors who may allot or otherwise dispose of the same to 
such persons on such terms and conditions as it thinks ft. ..”, 
and Art. 117 vested ‘the management of the business of the 
company’ in the directors. 

Held, that with regard to this issue the New South Wales Law 
is the samc as the English Company Law of that period (1899). 
In the absence or any article clearly restricting the company in 
that respect, the company is entitled to exercise the powers 
expressly conferred on it by the memorandum. Art. 10 includes 
the power to control the character of the shares, If Art. 10 should 
be read as not conferring that right, then Art. 117 clearly delegated 
to the directors power to do everything that the company could do 
except where the authority pf a general meeting of the company is 
expressly prescribed, and that such delegation would include 
power to issue preference shares. 





OLIVER v. BIRMINGHAM AND MIDLAND MOTOR OMNIBUS 
Company, LIMITED, (1933) 1 K. B. 35. 

Negligence—Infant—Crossing road with grandfather—Neg- 
ligence of grandfather—Negligence of omnibus driver—Righi of 
infant io damages. 

At about 10-30 p.m., an infant aged 4 years, was crossing a 
road with his grandfather, who was holding his hand. When in the 
middle of the road, the grandfather was startled by the defendant’s 
omnibus, released the infant’s hand and jumped aside. The child 
was struck by the omnibus and injured resulting in the loss of four 
fingers on the left hand. In an action by the infant for damages 
for injuries caused by the negligent driving of the omnibus, it was 
found that the driver was negligent in not giving proper warning 
but that the grandfather was guilty of contributory negligence. 

Held, that the negligence of the grandfather was no bar to 
the infant’s claim and that the infant cannot be so identified with 
his grandfather, who was in charge of him, as to make grandfather's 
negligence, his own. 

Waite v. North Eastern Ratlway Co., E., Band E. 719, must be 
regarded as overruled since the decision in Mulls v. Armstrong, The 
Bernina, 13 A.C. 1, which expressly overrules Thorogood v. Bryan, 
8 C. B. 115. 





WINDRIDGE v. ANCIENT ORDER OF FORESTERS FRIENDLY 
Society, (1933) 1 K. B. 42. 

Friendly Societies Act, 1896—S. 84 (c)—Makting false return 
—What is—Making of a false documenit—If complete offence 
before sending the return to the Registrar. 
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The crucial date 1s not the date when the signatures on the 
return were affixed in accordance with the internal rules of the 
society. It may well be that at that time there was some offence 
committed and that it was a continuing offence. But the particular 
offence of making a false return is only complete when the return 
was segt to the Registrar. Before that, it is only a preparation of 
the return and not making a false return. 





REKSTIN V. SEVERO SIBIRSKO GOSUDARSTVEN NOE AKCIONERNOE 
OBSCHESTVO KOMSEVERPUTJ AND THE BANK FoR Russian TRADE, 
LimITeD, (1933) 1 K. B. 47. 

Banker and customer—Order by customer to transfer hts 
account io another—Account transferred—Garnishee order on bark 
after transfer but before notice of it lo transferee—If valid. 

R obtained a decree against S for 25007 in 1931. S had a 
balance at the Russian Bank of over 9000/ at that time. Somedays 
after the decree. S wrote a letter to the bank to transfer the amount 
to his credit to a delegation of Soviet Socialist Republics, a body 
having diplomatic immunity irom legal proceedings. This order of 
transfer was never revoked by S and no debt was owing from S to 
the delegation. Before the bank could serve the notice of transfer 
on the delegation, R served on the bank a garnishee order nisi. The 
Bank contended that as they had transferred the account, there was 
no balance to S account, on which the garnishee order could 
operate. 

Held, that at the time when the garnishee order was served on 
the bank, the bank must be regarded as still holding the credit 
balance for the use of S, and there was a debt due from the bank to 
S as their customer. What was done by the bank was mere internal 
machinery for recording what was to be done by the bank on the 
instructions of S and that there could be no effective transfer of the 
customer’s money until the proposed transferees had received 
notice of and had assented to the moneys in question being trans- 
ferred to them. The bank’s closing the account is not sufficient to 
bring to an end the relationship between the bank and S. The 
power to S to revoke the direction to transfer was still in existence 
when the garnishee order was served. 

Roberts v. Jones, 61 L. J. Q. B. 523 distinguished and doubted. 

Joachimson v. Swiss Bank Corporaiton, (1921) 3 K. B. 


110 followed. 





Tue KING v. MIDDLESEK JUSTICES. Ex parte Bonp, 
(1933) L K. B. 72. 

Res judicata—Husband and wife—Petition by husband for 
divorce—Wife appearing but mot defending—Decree absolute— 
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Subsequent application by wife before Court of Summary jurisdic- 
iion for custody and maintenance of children—Return of applica- 
iton to be presented to Divorce Court—Filing of application before 
Divorce Court—Objection to jurisdiction of Divorce Court. 


The parties were married in 1919 and a girl was born to them 
in the end of 1920 and another son in 1923. In 1930 the husband 
filed a petition for divorce. The wife entered an appearance but 
did not defend the suit and the decree was made absolute. Then 
the wife made, in 1931, an application to the justices under the 
Guardianship of Infants Acts, 1886 and 1925 for custody aud main- 
tenance of the children but the justices referred her to the Divorce 
Court. The wife then made the application before the Divorce 
Court and the Court ordered the application. The husband then 
sought to quash the order by a writ of certiorari. 

Held, that whether regarded as a refusal by the justices to 
make an order, from which the wife did not appeal, or as a deci- 
sion that the matter was one which would more conveniently be 
dealt with in the High Court, the order was res judicaia and the 
Divorce Court has jurisdiction. 


(Per Lord Flewart, C. J. and Avory, J.) that under S. 193 of 
the Supreme Court of Judicature (Consolidation) Act, 1925, the 
jurisdiction of the Divorce Court in these matters is an overriding 
jurisdiction and even if the justices made an order, there is nothing 
to prevent the husband from going to the Divorce Court the next 
day and asking for a contrary order. 


Per du Parcg, J.—“ I am not entirely satisfied that the juris- 
diction of the Divorce Court is exclusive”. 


ee ee awan 


JOTTINGS AND CUTTINGS. 


Lord Sankey on Legal Education—On Tuesday of the present 
week the Lord Chancellor (Lord Sankey), representing the Crown 
as Visitor of Downing College, Cambridge, opened four new blocks 
of living rooms and a pair of wrought-iron gates, the gates having 
been presented by Professor Kenny’s daughters as a memorial of 
their late father. In the course of a very thoughtful and considered 
speech Lord Sankey had a good deal to say about legal education. 
He had always taken a profound interest in the subject, as he felt 
that the higher the standard of legal education the greater the 
respect in which the lawyer would be held by the community. 
His Lordship referred to the Committee he had recently appointed 
to inquire into our methods of teaching the law, and he expressed 
the wish that, in a country where everyone was presumed to know | 
the law, some elementary teaching of the subject should be given to 
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all who would be called upon to guide and direct the destinics of 
our Empire. He explained that he had appointed the Committee 
referred to principally because he considered that we were now at 
the turning point in the history of the Profession. The merely 
practical lawyer to-day was not all-sufficient. The Courts were 
now concerned with great social experiments, and law schools must 
aim at shaping the minds of their students to a critical understand- 
ing of the foundations of jurisprudence. The schools had therefore 
to teach the importance of both stability and change. If, as Mr. 
Robson suggested in his paper mentioned in a previous paragraph, 
a real “assault upon authority” is upon us and the principle of 
stare decisis is to be seriously called in question, it is obvious that 
the methods of legal education will require to be radically changed, 
and we look forward to the report of the Committce appointed by 
the Lord Chancellor for valuable suggestions on the subject.—L. T., 
1932, p. 243. 





Judicial Resignations—Rumours of judicial resignations are 
often rife at the end of the Trinity Term, but when the Courts 
reopen in October they prove as often to be false. This las always 
been so. It was told of Mr. Justice Wightman, who stayed in the 
Court of King’s Bench beyond the usual span, that at the end of 
one summer term he announced to his brother judges that he 
intended to send in-his resignation. When the judges reassembled 
for the Michaelmas term at Westminster Hall, he appeared again 
hale and hearty. “ Why, brother Wightman,” said Sir Alexander 
Cockburn, who was then Lord Chief Justice, “ you told us that you 
were going to send in your resignation to the Lord Chancellor in 
August.” “ So I did,” said the Judge, “but when I went home and 
told my wife she said, ‘Why, William, what on earth shall we do 
with you messing about the house all day?’ So I was obliged to 
come down to Court again.”—L. T., 1932, p. 250. 





Reform of the House of Lords.— This question, which is again 
to the front by reason of the report of a joint committee of peers 
and members of the House of Commons, although it is obviously 
more a political than a legal one, has, nevertheless, an interest for 
lawyers. in view of the House of Lords being the ultimate appellate 
tribunal for Great Britain and Northern Ireland. In the report to 
which reference has been made it is not contemplated that the 
judicial side of the House should be affected in any way, for among 
the various proposals for improving the personnel of the second 
chamber there is no suggestion that the Lords of Appeal in Ordi- 
nary should not continue to be members, A larger infusion of the 


LXIV] THE MADRAS LAW JOURNAL. 85 


legal element might, indeed, be advocated with advantage, and it is 
permissible to deplore once again the shortsightedness of the Lords 
when, led by Lord Lyndhurst, they rejected the proposal of the 
ministry of the day for the creation of life peerages. We have, it 
is true, life peers now, but they are those only who have been so 
created under the Appellate Jurisdiction Acts to qualify for the 
judicial work of the House. In treating of this subject, Bagehot, 
one of the acutest critics of our political system, said in his classic 
work on “The English constitution,” that in following the 
advice of Lord Lyndhurst, “the Ilouse of Lords rejected the 
inestimable, the unprecedented, opportunity of being tacitly reform- 
ed. Such a chance does not come twice. The life peers who would 
have been then introduced would have been the first men of the 
country. Lord Macaulay was to have been among the first; Lord 
Wensleydale (Baron Parke)—the most learned and not the least 
logical of our lawyers—to be the very first. Thirty to forty such 
men, added judiciously and sparingly as years went on would have 
given to the House of Lords the very element which as a criticising 
chamber it needs so much.” It were well that Bagehot’s weighty 
words were kept in mind in any proposal for the reform of the 
Upper House; and further, the advantages of a larger legal 
element quite distinct from the Lords of Appeal (who by the 
very fact that they are judges wisely abstain from the discussion of 
purely political subjects) should also be kept in view. This would, 
of course, involve, in carrying out Bagehot’s idea, statutory power 
being given to create life peers apart altogether from that conferred 
by the Appellate Jurisdiction Acts.—S. J., 1932 p. 805. 





The “ Tote” and the Law.—A morning newspaper is responsi- 
ble for the statement that dozens of “ Tote” clubs have recently 
been established, and dozens more are projected for London and its 
suburbs. The deduction may be made that the proprietors of these 
places deem thcy are within the law, and perhaps the further deduc- 
tion that, until quite recently, there was no such assurance, other- 
“wise so obvious a source of profit would surely have been long ago 
exploited. The newspaper suggests that these clubs have come about 
as the result of a decision to the effect that a “ Tote” at a dog-race 
is not illegal. No doubt Evereti v. Shand, (1931) 2 K. B. 522 (75 | 
Sol. J 323) is indicated. In that case it was held that the “ Tote” 
was not a contrivance for gaming at any game or pretended game 
of chance within S. 3 of the Vagrancy Act Amendment Act, 1873. 
The decision was in fact contrary to Tollett v. Thomas, (1871) L.R. 
6 Q.B. 514. The Divisional Court in Everett v. Shand could hardly 
have over-ruled thal in Tolleit v. Thomas, but the judges in Everett 
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v. Shand held that the House of Lords had impliedly over-ruled the 
older case in A.-G. v. Luncheon and Spor s Club Lid., (1929) A. 
C. 400, although no cases are discussed in the judgment, nor was 
Toleti v. Thomas mentioned even in the Court of Appeal. The 
decision in 4.-G.v. Luncheon and Sports Club Ltd., was on the 
repealed betting duty, but it was to the effect that the respondents, 
who had established a “Tote” at the Stadium Club, making only the 
usual 10 per cent. deduction from the gross takings for expenses, 
etc., were not betting with the members. Lord Buckmaster appear- 
ed to think that the members were betting with each other (p. 405)- 
Lord Blanesburgh doubted it (p.407). In Everett v. Shand both 
Lord Hewart and Humphreys, J., appeared to think that subscribers 
to a “ Tote” betted inter se. In neither case, however, was such a 
conclusion necessary to the decision, and it conflicts with the very 
definite ruling of Lord Russell in Ellesmere v. Wallace, (1929) 2 
Ch. 1 (see p. 55), that there cannot be more than two parties to abet. 
The result appears to be that, in staking money on the “Tote” no- 
body is betting with anybody else and it is not a lottery, because the 
prize does not depend on mere chance, but on the choice of a horse. 
On this reasoning, anybody may lawfully set up a “ Tote,” and 
persons may resort thereto and even stake ready money, without 
infringing the law. If so, it is a fine illustration of the efficacy and 
coherency of our betting and gaming laws.— S.J., 1931 p. 800. 





Chief Justice Marshall—During recent years one of the most 
pleasant features in the relations of Great Britain and the United 
States has been the frequency with which there has been interchange 
of visits between the distinguished lawyers of each nation. Lord 
Reading has just returned from his mission of representing the 
English Bar at the laying of the foundation stone of the new Sup- 
reme Court at Washington, and Lord Craigmyle, whom most of us 
remember better as the bearer of his former title, Lord Shaw, has 
completed at Baltimore, Washington, New York and Philadelphia 
his lectures on “ John Marshall in Diplomacy and in Law ”—a noble 
theme which he handled in language aglow with admiration, and 
worthy of the great jurist whose genius he was celebrating. John 
Marshall became Chief Justice of the Supreme Court of the United 
States in 1801, and-held office till his death in 1835, and during 
those years it fell to him to secure for the Court over which he pre. 
sided the decision, in controversies between the States and the cent- 
ral Government, of what is and what is not constitutional. As was 
said, “ he found the Constitution paper and he made it power; he 
found it a skeleton and he clothed it with flesh and blood.” So 
detached a writer as the late Lord Bryce waxed almost dithyrambic 
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in his admiration for Marshall and his interpretative work. Little 
wonder, then, that Americans, as he said, have been wont to regard 
him as a special gift of favouring Providence. Rarely does it fall 
to a Judge to leave an impress so indelible on the records of his time- 
How did he achieve this’ The opportunities that came to him were 
doubtless unique, but the success of his work, as Lord Bryce also 
pointed out, was due to the fact that he never trod on purely politi- 
cal ground, and never indulged the temptation to theorise, but was 
content to follow out as a lawyer the consequences of legal prin- 
ciples, so that the Constitution seemed to rise under his hands to its 
full stature, standing revealed in the harmonious perfection of 
form which its great framers had designed.—S'..J. 1932, p. 821. 





Exhibiis—On several occasions in recent months Lord Justice 
Scrutton has called attention to a matter which he regards as oue of 
importance, namely, the frequency with which documents put in 
evidence in the trial Court have failed to be available when an 
appeal comes on in the Court of Appeal. There appeared, he said, 
to be very much greater laxity in the matter of identifying what has 
been put in evidence in cases in the King’s Bench Division than in 
those tried in the Chancery Division. No doubt it is difficult for 
those cShducting a case in the Court of first instance to prophesy 
whether there will be an appeal, and therefore whether a particular 
document should be retained by the Associate or that he should at 
least ascertain where it may be obtained should an appeal be entered 
and heard, but there ought to be some more effective method of iden- 
tifying the whereabouts of Exhibits than obtains at present. In 
Scotland the procedure in the matter of productions is more metho- 
dical than with us. There it appears to be the rule that documents 
intended to be founded on at the hearing require to be lodged in 
Court at a comparatively early stage of the litigation, and failure to 
comply with this rule may entail penalties on the defaulting party. 
In the case of an appeal being proceeded with copies of all the 
relevant documents put in at the trial have to be furnished for the 
appellate Court —S.J. 1932, p. 822. i 


p—s 


Hereditary Judgeships.—The appointment of Master Joseph 
Chitty to be Chief Master of the Chancery Division provides yet 
another example of legal heredity. His father, of course, was the 
celebrated Judge whose genial habit of introducing personal recol- 
lections into his judicial utterances earned him the nick-name of 
Mr. Justice Chatty. It was the same Judge who, when the ceiling 
of his Court crashed down one day, made the prompt comment: 

» L 
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“ Fiat Justitia, ruat caelum.” The tendency of succession to breed 
success 1s very strongly marked at the Bar, as witness the families 
of Coleridge, Vaughan Williams, Finlay, Thesigar, Pollock, Lush, 
Channell and Phillimore. Most -of these distinguished names 
constitute an adequate reply to Lord Justice Bowen’s cruelly pointed 
pun, that while some judges take their positions " per capita.” 
others take “ per stirpes”. At the last call to the Bar, a Roche and 
a Luxmoore figured in the respective Call Lists of the Inns where 
their fathers are Masters of the Bench. The Coleridges, of course, 
almost founded a legal dynasty in rivalry to the Pollocks. Then 
there are the Russels of Killowen, father and son, who reaped 
between them the laurels of the King’s Bench and of Chancery. 
Charles, J., and Macnaghten, J., also carry on the torch of paternal 
achievements.—S.J. 1932, p. 830. | Í 





No Change.—lIt seems passing strange that so many sexually 
minded young persons stood their ground in the Divorce Court after 
Lord Merrivale, P., had observed during a recent case: I notice a 
lot of young women who seem to take an indecent interest in these 
indecent discussions. . . . Their own sense of propriety must 
be their guide as to whether they stay or not.” On a somewhat 
similar occasion, Mr. Justice Maule took a rather more imdifferent 
view of the matter. A witness hesitated 1o go baldly into some 
indecent details in a Court crowded with eagerly expectant ladies. 
“Out with it,” said the Judge. “The ladies don’t mind and you 
need not be afraid of me.” Weare not so very different from our 
fathers (and, incidentally, our mothers and grandmothers) to judge 
by a description of the Divorce Court in a Newspaper of 1870. 
“ Far too many ladies crowd the Court and listen unabashed to 
details the reporters can barely mention.” The same article observes 
that “things are not what they seem in the Divorce Court. As a 
Tule, the feminine petitioners are prettier than the respondents.” 
The writer notes “ a curled darling of a man dressed not wisely, 
but too swell.” A co-respondent? No. A petitioner.—S. J. 1932, 
p. 830. 





A “ Poor Person’ .—Anther matter was the reappearance as a 
litigant of Mr. Bottomley, who at one time might have been a Cabinet 
Minister, and, when a rich man, appeared in person with great 
distinction and success in many a hard-fought action in the Courts. 
Fle was admitted as a poor person under the Poor Persons Rules 
to prosecute his appeal in Bottomley v, E. W. Woolworth & Co., 
Lid., The defendants made an unsuccessful application to the Court 
of Appeal for security for costs. Under the rules when once a 
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certificate has been granted to a litigant to appear as a poor person, 
he cannot be made liable for costs. 


So Scrutton, L J. ., in delivering the unanimous judgment of 
the Court dismissed the application, indicating at the same time that 
the applicants were not wholly unprotected. They could move to 
“ distransfer ” the appellant under Order XVI, rule 29; and on such 
an application it was open to the Court to consider not only the 
question of means but also whether there were reasonable grounds 
for the appeal. But so long as the certificate stood the Court 
had, clearly, no power to make an order for security for costs. 


So Mr. Bottomley was held to be entitled to all the advantages 
of a poor person litigant; probably the most distinguished person 
“who has yet taken advantage of the Rules.—L J. 1932, p 442. 





Napoleon and Codification —During the Napoleonic war and 
while, consequently, feeling in this country was intensely bilter 
against the head of the French nation, Thomas Campbell, the poet, 
at a literary dinner, startled the company by proposing the health of 
Napoleon. When the first marks of disapprobation had subsided, 
Campbell dissolved their anger into laughter by addding, “ You 
must remember that he shot a bookseller!’ Lawyers, and chiefly, 
of course, French members of the Profession, may well in imagina- 
tion render tribute to the memory of Napoleon as their great law- 
giver. The project of unifying the innumerable varieties of local 
laws and customs which overspread the country suited his genius 
for order, and to the lawyer’s mind nothing is so distasteful as _ 
disorder in the domain of law, and so the Code Napoleon, prepared 
by the commission he set up, has proved an inestimable boon to 
France. Naturally, the lapse of time has wrought changes in the 
life and thought of the country, and have necessitated changes in 
the Code, but this was inevitable and in no way detracts from the 
brilliancy displayed by those employed to carry out the work. During 
its progress Napoleon took a deep interest in the undertaking, and 
is said to have made many useful suggestions for its improvement. 
So proud was he of it that he declared that his name would live not 
by his military exploits but by the Code which bears his name. It 
can hardly be said that this prophecy has heen wholly realised. To 
many men the glamour of his battles completely overshadows the 
peaceful and more beneficent work of reducing the legal chaos into 
order and precision, but to the lawyer, who cares greatly for clarity 
and precision in law, he will ever be remembered as one of the 
greatest benefactors of his race. Truly he built well when he built 
up the Code Napoleon.—L.T. 1932, p. 510. 
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Lawyers as Witnesses.—In a case which was before the Court 
of Appeal recently attention was drawn to the evidence give by one 
of the witnesses who happened to be a member of the legal profes- 
sion, and the members of the Bench noted with some amusement that 
a great part of what was said by the particular witness consisted of 
animated speeches instead of mere answers to the questions put to 
him. This circumstance led Lord Justice Scrutton to remark that 
legal witnesses were prone to this, instancing Lord Chancellor 
Selborne whom he had heard on one occasion giving evidence which 
consisted chiefly of irrelevant statements. This tendency has long 
been a matter of comment. Lerd Campbell remarked that most 
men who are accustomed to appear before the public, when examined 
in a court of justice, make the worst witnesses, and he recalled that 
Garrick, who in one case was called to explain what “ free bencht ” 
is, could only say that a “ free benfit is a free benefit”, an explan- 
ation which was certainly not illuminating, Erskine, afterwards the 
Chancellor, was another who did not shine when in the witness box. 
When called to give evidence on behalf of Arthur ©’Connor on his 
trial for high treason, we find that again and again the Attorncy- 
General intervened to protest against the speeches which Erskine 
would insist on giving irrespective of their relevancy ; and Campbelt 
adds that there was much tittering in Court “ by this egotistical 
garrulity”. As an advocate, Erskine was facile prince ps, as a witness 
he “ foundered,” which he did “in honour of his hosts”, as Jekyll 
wittily put it, when he stammered and hesitated in his speech at a 
dinner givan by the Fishmongers’ Company, —L.7. 1932, p. 511. 





Letting the Cat out—The discussion of the question of Cabinet 
secrecy recalls a story of Lord Robertson, the eminent Scottish 
Judge, which demonstrates that there are more methods than one 
of letting a cat out of a bag in the political world. During the 
constitutional crisis resulting from the budget of 1909, no one who 
had attended the final meeting of the Conservative party at Lans- 
downe House would say what had occurred. Lord Robertson said 
nothing compromising, but to a reporter of his acquaintance, he 
handed a sheet of foolscap with the remark, “I was just playing 
with a quill pen and I thought of you.” The paper contained a list 
of names in the margin and a few sentences against each It was a 
complete minute of the decisive meeting.—S.J. 1932, p. 918. 





Bar Counci Report.—The council, having defined a “practising” 
barrister as “a member of the Bar who is entitled to practise and 
who holds himself out as ready to do so,” held that “a 
practising barrister ought not to write for publication about cases 
in which he is or has been engaged.” After he has ceased to 
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practise a barrister’s literary activities are a matter for his own dis- 
cretion, but he should, of course, bear in mind the confidences which 
have been reposed in him and the feelings of the Persons concerned 
in any cases he writes about.—L.T. 1933, p. 1. 





Some oiher Bar Counci Decisions.—-Among other decisions of 
the Bar Council the following may be noted. On the not unimport- 
ant question of fees, the Council have held that a barrister ought 
not, “save in very exceptional circumstances,” to allow reduction or ` 
elimination of an agreed jee after a case has been heard, and that 
the fact that a fee has been reduced on taxation is not such an 
exceptional circumstance. It having been reported to the Council 
that a County Court registrar had claimed a discretion under Order 
KITT, rule 22 of the County Court Rules to disallow counsel’s fees 
where he did not consider the employment of counsel necessary, ihe 
counsel stated that they considered this decision wrong and hoped 
that an early opportunity would be taken in a suitable case to chal- 
lenge the same. The words of the rule in question are exceedingly 
wide, but rule 1 of the same Order provides that all costs shall be 
taxed by the registrar ‘‘ according to the scales.” The scales deal 
with counsel's fees and with regard to them no specific discretion 
seems to be vested in the registrar “under the scales or rules.” 
Among the other replies given by the Council, were rulings that a 
lady barrister who had practised under her maiden name might 
continue to do so after marriage, that an Officer in the Regular 
Army ought not to practise at the Bar concurrently with carrying 
out his military duties, though he might read in chambers, and that 
where a barrister held general retainers for two companies who 
afterwards became opposing parties in an action, the rights of the 
parties to his services depended on the dates of the general retainers 
and not on those of special retainers subsequently given. The ques- 
tion of retainers, it was stated, was under consideraticn by a special 
committee of the council—L.T. 1933, p. 1. 





Hilary Term.—That pregnant saying of the late Bishop Stubbs 
that “ the roots of the present lie deep in the past” finds its exem- 
plifcation all through our national history and very markedly in the 
law and legal organisation, although, immersed as most of us are in 
the daily round and common task of professional work, we rarely 
give heed to those aspects of our legal administration which call up 
old memories. Next week, what was formerly called Hilary Term, 
but which we now know as Hilary Sittings, commence. Why Hilary? 
Mention of that name recalls one of the Fathers of the Church, the 
great Bishop of Poitiers, often styled “Malleus Arianorum,” on 
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account of the part he played in the Arian controversy of the fourth 
century, whose life work has been sketched with sympathy and 
admiration by the late Dean Farrar in his “Lives of the Fathers”. 
But it may well be asked, how comes it that Hilary should have his 
name associated with one of the divisions of the English legal year? 
Flere it is that Stubbs’ saying receives fresh testimony to its truth. 
In those now far-off days when clerical influence in the domain of 
legal organisation was supreme, the clerics, who were the judges as 
- well as the statesmen of the nation, decided that certain holy seasons 
should be exempted ‘‘from being profaned by the tumult of forensic 
litigations”, and on what days the Courts might lawfully sit without 
wounding any ecclesiastical susceptibilities; and then it was that 
the practice arose by which each of the four divisions of the legal 
year was named from some festival or saint’s day which preceded, 
or was coincident with, its commencement, and as Hilary’s day falls 
on 13th January, the term commencing after the Christmas vacation 
was named in his honour. At one time, as the reader curious in 
such matters will find explained in “Blackstone,” the terms played a 
great part in procedure, certain returns having to be made on parti- 
cular days, and the Courts dealing with particular kinds of business 
on set days, but all this learning was swept away by the Judicature 
Act, 1873, which left the old names merely as serving to indicate 
the space of time comprised between the periods of vacation during 
which the Courts sit. A French writer in dealing with this subject 
made a careful calculation and found that after deducting Sundays 
and holidays our Courts sit about two hundred days in the year 
—a length of session which he seemed to regard as by no means 
excessive.—S. J. 1933, p. 1. 


The Remuneration of the Junior Bar.—The Attorney-General 
(Sir Thomas Inskip, K. C.), in the course of his address at the 
Annual General Meeting of the Bar, held on Wednesday of last 
week, said, in effect, that most members would welcome the Coun- 
cil’s recent decision on the thorny problem of the two-thirds rule. 
It had, Sir Thomas observed, never been in the interests of the Bar 
that rules should exist which prevented the services of 1ts members 
from being given on terms which the lay client considered fair and 
reasonable, and he hoped that the modification just made in an at 
one time strict rule would help the public to understand that they 
were in no way penalised by the few rules laid down by the Pro- 
fession for its own proper guidance. The rule in question, it may 
be noted, tended, and still tends, to keep down the fees of leaders as 
well as to raise those of members of the junior Bar, and its main 
purpose has been, not to victimise the public, but to aid the fair dis- 
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tribution of remuneration in accordance with the work done. Its 
recent modification is an additional reason for making the fees for 
the preliminary work of litigation a fairer recompense for the 
skilled, and, so far as the lay client is concerned, unnoted, labour 
devoted to anxious and responsible tasks by members of the junior 
Bar. Making telling speeches in court is not the principal means 
whereby junior counsel “travail for their livings”, and, as the 
Attorney-General noted, the effect of their valuable preliminary and 
interlocutory services are often credited to their leaders. The two- 
thirds rule has had some slight effect in preventing the fee-books of 
counsel from bearing witness to this unfair attribution.—L. T. 1933, 
p. 61. 


— 


Counsels’ Fees generally.—A fter noting that the modification ' 
of the two-thirds rule, referred to above, was not the only contri- 
bution of the Bar to keeping down the cost of litigation—the junior 
Bar having refrained from pressing their overwhelming case 
regarding remuneration for preliminary services—Sir Herbert Cun- 
liffe, the new Chairman of the General Council, spoke of counsel’s 
fees generally. The public, Sir Herbert thought, did not quite 
understand that the great mass of the work of the Bar was done for 
a moderate, and, in some cases, a quite inadequate reward. He 
referred to the popular delusion regarding counsel’s remuneration, 
based on the heavy fees sometimes paid to fashionable counsel, and 
remarked that heavy fees were rare and that in some cases they 
were justified by the complexity and importance of the work done, 
though in others they were paid merely because the lay clients 
insisted on fashionable counsel being briefed. It was not fair to 
blame the counsel concerned, for often they had to put their fees up 
in order to keep their work manageable. Barristers generally would 
preter to see a more equal distribution of financial rewards. The 
Bar, it cannot be too often reiterated, being an engrossing, dignified 
and attractive profession, has always attracted, and, even in these 
times, continues to attract, very many of the cleverest men in the 
country. Counsel with legal ability abound, and there are, as Sir 
Herbert Cunliffe said, plenty of able and experienced barristers will- 
ing to du sound and efficient work for reasonable remuneration, 
The sooner the public choose their counsel as sensibly as they select 
members of the other professions that serve them the better it will 
be for the Bar as a whole, whilst some few barristers may, justly or 
unjustly, consider that solicitors are not entirely blameless with 
regard to the unreasonable distribution of work. Certainly there 
is no other vocation in which conditions at all comparable prevail, 
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and this is, of course, due to some extent to the number of barris- 
ters who are congregated within a very small area. Some of the 
measures of decentralisation which have been suggested might do 
something to mend matters.—L. T. 1933, p. 61. 





Judicsal qualities —tIn the speech biogiaphy of Viscount Buck- 
master recently published under the title, “ An Orator of Justice,” 
there are several references by the noble lord to the qualities which 
should distinguish him who holds judicial office. In a finely-worded 
passage he pays tribute to that detached view which the great 
majority of those holding judicial posts take of the functions 
entrusted to them. As he says, “ we may each of us repeat with 
pride the boast that ‘there is no individual whose smile or frown, 
there is no Government, Liberal, Conservative, or Labour whose 
favour or disfavour can start the pulse of one of our Judges on the 
Bench, or stir by even one hair's breadth, the even equipoise of the 
scales of justice.” That has been obtained after centuries of effort 
and struggle, because any one who reads our history knows it was 
not always so.” Elsewhere in the volume we have an attack on the 
system, formerly not unknown, to make promotion to the Bench 
dependent to some extent on political activity for the party from 
which promotion was looked for. “ Judicial offices,” said Lord 
{then Mr.) Buckmaster, “ from the highest to the lowest have been 
tossed to this man and that man as a reward for party services, or, 
still worse, for personal favour. It ought to be regarded as an 
improper thing for a Government to appoint a man who 1s notori- 
ously unfit, I do not say by reason of his character, but by reason of 
his disposition or temper or lack of learning and experience, to dis- 
charge the duties he is called upon to discharge.” Observations 
such as these prompt the enquiry: Whai are the qualifications 
essential for ihe efficient performance of the duties which fall to the 
members of the Bench? A former Lord Chancellor was alleged to 
have said that in his choice of a new Judge he was primarily moved 
to select a gentleman and if he knew some law so much the better. 
Character was thus put first, and perhaps rightly so, but surely 
rather more professional knowledge than “ some law ” is desirable. 
Bacon, it will be remembered, insisted that Judges ought to be more 
learned than witty, more reverend than plausible. and more advised 
than confident. Further, that patience and gravity of hearing is an 
essential part of justice, an overspeaking Judge being no well-tuned. 
cymbal.—L. T. 1933, p. 69. 
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BOOK REVIEWS. 


THE NEGOTIABLE INSTRUMENTS Act, by K.Bhashyam, B.A.,B.L. 
and K. Y. Adiga, B.A., B.L., Advocates, High Court, Madras. 5th 
Edition. Published by The Eastem Law House, Calcutta. Price 
Rs. 12. 


Itis with pleasure that we welcome the fifth edition of this well- 
known work. It is no exaggeration to say that ever since the 
appearance of its first edition, it has been recognised as the leading 
text-book on the subject of Negotiable Instruments and that every 
succeeding edition has added to its usefulness and lawyers and 
judges have, for nearly a quarter of a century, turned to its pages 
for light and guidance. This is nota little due to the fact that the 
authors have not always contented themselyes with giving the effect 
of the decisions but suggested solutions of unsettled questions and 
expressed their own opinions wherever they are called for. `To 
refer to only one instance in the present edition, the learned authors 
have doubted the correctness of the recent decision of Krishnan 
Pandalai, J., in 36L. W. 29 (N.R.C.) and seem to prefer 
the older decision in Muthu v. Velwl on the question of the 
negotiability of a discharged note or bill and have given their 
reasons for the opinion at page 274 of the book. But at the 
time when they wrote the book the full report of the latest case 
might have not been available to them. The case has since been 
fully reported in Venkanna v. S ubbayya® where the learned Judge 
has reviewed and discussed all the previous cases and authorities. 
It is perhaps an interesting speculation Whether the discussion of 
the question in the case has led the authors to change their opinion. 
We wish to draw special attention to the portion of the work relat- 
ing to the banker’s rights and liabilities in respect of negotiable 
instruments on which recently there have been several pronounce- 
ments by the highest courts in England. The learned authors have 
collected them and given their effect and tried to evolve working 
principles out of them. We have no doubt that the work will meet 
the highest expectations of the bench and the bar. 





Tse Law or MADRAS Locat Boarps, by C. V. Naidu, 
Advocate, Madias High Court. Part I. Price Rs. 5. 

This volume is taken with the commentaries on the Indian 
Elections Offences and Inquiries Act and the Election Rules framed 
under the Madras Local Boards Act etc. The law is brought down 
by the author to the 15th November, 1932, As ‘elections have 











1. (1916) 2 M. W. N. 107. 
2. (1932) 64 M. L. J. 241. 
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come to alay in our country and they have their virtues and vices’ 
and the defeated candidates are ‘not always disinclined to attack 
the election of the successful candidates, even if they cannot thereby 
secure the seats themselves, this book is an indispensable guide to 
the candidates, their agents and advisers and also to judges who 
have to adjudicate on such questions. We have no doubt that this 
work will be largely used by all those having to do with elections 
and election offences in the Local Boards. 





THE CODE oF CIVIL PROCEDURE, by Messrs. V. V. Chitaley and 
K. N. Annaji Rao. Vols. I and II. (Vol. III in the Press.) 1933 
Edition. Published by The All India Reporter, Ltd., Nagpur. Pre- 
publication price Rs. 24. Post Publication price Rs. 28. 


Much as one may regret it, there is no denying the fact em- 
phasised in the Preface that the judicial decisions on the Law of 
Procedure occupy a considerable portion of our law reports and 
digests. The fact that the authors have taken two volumes of over 
1,000 pages each to reach O. 31, Civil Procedure Code, shows the 
volume of case-law on this subject. The first volume deals with the 
sections and the second with Orders 1 to 30. The authors have taken 
great pains to compile all the cases under each section under appro- 
priate headings for the benefit of the legal profession. The system 
followed, namely, to write a running commentary stating the general 
principles and relegating the list of cases to footnotes, with a small 
note in brackets about the point decided in each case, is convenient 
and calculated to give to the reader the clear law ona point in a 
short space. We congratulate the authors on the successful way 
in which they have given a clear summary of the principles deduci- 
ble from the case-law. In cases of conflict of opinion’ the authors 
claim to have discussed the questions on first principles and arriv- 
ed at definite conclusions. The claim is justifiable but we wish 
the discussion on principles is more frequent. Amendments in 
the rules by the various High Courts are set out under each rule 
and that enables one to better understand the law of the province. 
The book is only moderately priced at Rs. 24 pre-publication and 
Rs. 28 post publication. This book is a useful addition to the books 
on the subject. We have great pleasure in recommending this 
book to the profession as at the same time giving the law on the 
point and serving as a ready referencer. 
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THE TIRUPATI TEMPLE AND CYPRES 
APPLICATION. 


Much has been said and written about the application of 
the so-called Cypres doctrine both at the time when the Madras 
Hindu Religious Endowments Bill was discussed in Council and 
more recently when the Tirumalai-Tirupati Devasthanams Bill 
was discussed in the local Council. The Advocate-General, 
quoting some statement in an article in the Mapras Law 
Journa, which itself was an extract from an article published 
in the Hindu when he was not a Law Officer of the Crown, 
had objection to the phraseology of a particular clause in the 
Tirumalai-Tirupati Devasthanams Bill. This objectionable ex- 
pression, according to the Advocate-General, is to be found in 
cl. 37. There was no objection to any of the wordings in 
cl. 36. In this latter clause some contrast is made between 
« administration and management” with “the maintenance” 
or “ with the consiruciton and maintenance ’’ of institutions or 
roads. We take it that the funds of a Devasthanam are 
primarily to be utilised for its maintenance and the poojas etc. 
and other worshtp to be conducted therein. This will be 
admitted to be the first charge. While cl. 36 refers to main- 
tenance of educational institutions or foundation and main- 
tenance of hospitals, choultries, etc., or the construction and 
maintenance of roads, when referring to the Devasthanams, it 
speaks only of their “ admintsiration and management”. If 
sub-cl. (1) of cl. 36 had stated “ the maintenance, administra- 
tion and management of the Devasthanams” instead of 
merely “administration and management,” it could have been 


said that the expenses for the due performance-of the worship 
a 
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and other ceremonies and festivals according to usage and the 
Agamas would be covered by the expression “maintenance”. 
Cl. 37 only speaks of the “surplus” and, therefore, the legis- 
lature should have made it clear that it is only the balance that 
may be left after amply providing for the pooja etc., worship, 
the performance of festivals and the proper maintenance of the 
Devasthanams that comes within the scope of the clause. No 
doubt the intention of the legislature is that it is only after 
ample provision made for the expenses connected with the 
Devasthanams any surplus is intended to be touched. 


A writer in one of the local Dailies (The Hindu) states 
that these Devasthanams were subject to a scheme framed by 
the High Court and by the Privy Council and that the legis- 
lature should not do anything inconsistent with the provisions 
of the scheme. It is evidently forgotten that when the High 
Court was moved to give its sanction to the educational institu- 
tions founded by the Mahant for many years prior thereto, the 
High Court declared that the Mahant had no power to open 
such institutions and to expend moneys for the purposes of 
those institutions. But for the intervention of the legislature 
in 1914, some of the schools mentioned in the schedule to the 
present Bill would have been closed long ago. In that year a Bill 
was introduced into the local legislature to recognise these 
institutions and no objection was taken to the spending of the 
Devasthanam funds for these schools at the time. Since then 
two other schools were opened at Tirupati and the present Bill 
recognises them and says that the expenses connected therewith 
are a proper legitimate charge on the Devasthanam funds. The 
purposes referred to in sub-clauses (44) to (vi) of cl. 36 are all 
purposes connected with the temple intended to give facilities 
to worshippers and to promote the worship and the clause enacts 
that the funds of the Devasthanam may be utilised for those pur- 
poses. It would have been better and indeed no orthodox minded 
person could have felt that the legislature was going out of the 
way if the draftsmen could have expressed the intention of the 
legislature more clearly. If cl. 36 of the Bill had been worded 
thus :—‘ The funds of the Devasthanam, after making due and 
proper provision for the daily and other worship and the per- 
formance of the ceremonies and festivals etc. according to usage 
and Agama Shastras and for proper maintenance, administra- 
tion and management of the Devasthanams and their properties, 
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may be utilised as follows, vis., “the maintenance, adminis- 
tration and management of the educational institutions referred 
to in Sch. II” etc., there could have been no legitimate objection 
raised. But, as it is, the Advocate-General or anybody else in 
the local Council had no objection to the wording and phraseo- 
logy of this clause. If the High Court or the Privy Council 
scheme was not to be touched, these institutions in Sch. II 
would go. Again, the Madras Full Bench decided that the clause 
giving the High Court liberty to apply for modification of the 
scheme or to the District Court for varying the rules was ultra 
vires. There is no point in saying that the scheme is sacrosanct 
and should not be touched. As recognition of the schools was 
by statute it is only just that another statute should deal with 
them. 


The Advocate-General, as stated already, had objection to 
the double negative employed in cl. 37 as going against the 
doctrine of cypres and he referred in support of his objection 
to an article that he wrote in the Mapras Law JOURNAL (51 
M.L.J.) and stated that the clause would contravene the doctrine 
of cypres as understood in the English Courts of Equity and 
applied by those Courts to charitable trusts. In that article he- 
also stated that the English Courts made a distinction between: 
religious and non-religious trusts and that a religious purpose 
is not akin to a non-religious purpose and that funds devoted to 
religious and charitable purposes could not be applied cypres 
to non-religious, such as educational purposes. 

Whatever may be the point in the objection to the enact- 
ment of S. 67 of the Madras Hindu Religious Endowments Act, 
we think it is not relevant to the specific clause dealing with the 
funds of the Tirumalai-Tirupati Devasthanams. The learned 
Advocate-General knows well enougb that the doctrine of 
cypres has application only to funds dealt with or properties. 
endowed by wilis for charitable purposes. Santana Ray v. 
The Advocate-General of Bengali. It has no application what- 
ever to the case of the Tirumalai-Tirupati Devasthanams whose 
properties consist largely of the votive offerings of the wor- 
shippers, of the accumulation of funds from such votive 
offerings, of purchases from such votive offerings and of 
grants made by former Rulers, Zamindars, etc. At the time of 











1. (1920) I. L. R. 48 C. 124 at 135: 32 C. L. J. 453. 
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Madras Act III of 1914, the accumulations from votive 
offerings came to 60 lakhs. Since then these had considerably 
increased and large landed properties have been purchased. ~ 

No doctrine of cypres is invoked by the legislature in enact- 
ing cl. 37. No distinction is made in the Hindu Law between 
religious and secular charitable trusts. See West and Buhler, 
Hindu Law, pp. 306 and 307 (nm), 3rd edition; I. Indian Law 
Quarterly, p. 118 and Muthukrishna Naicken v. Ramachandra 
Natcken1. See also Ganapati Aiyar’s Hindu and Mahomedan 
Endowments, pp. 23, 53, 54 and 206, so that the analogy of the 
English Law has no application. If the legislature was right 
in enacting Madras Act III of 1914 and recognising the edu- 
cational institutions started and conducted by the Mahant on 
his own initiative and we think the legislature was perfectly 
right in doing it, there could be no objection in enacting 
sub-cl. (tit) of cl. 37 as worded therein. We do not say that 
even if the words “not inconsistent’? were omitted and the 
word “consistent” was employed there would be any differ- 
ence. Apparently those who objected to the change of phraseo- 
{ogy thought that they might be taking some risk with reference 
to the construction of S. 67 of the Madras Hindu Religious 
Endowments Act II of 1927. We think this section of Madras 
Act II of 1927 has no bearing whatever. In cl. 37 there is no 
question of any application of any doctrine of cypres, while 
S. 67 of the Madras Act II of 1927, which deals with all 
temples, may be said to enact some doctrine of cypres as it 
could not be predicated whether all endowments of temples 
coming under the scope of the Act are of the character dealt 
with by the legislature as regards Tirumalai-Tirupati Devas- 
thanams. Courts have to deal with particular definite 
purposes stated before them and it is just as difficult or easy to 
determine whether those purposes are “consistent” with the 
purposes of the temples as it will be difficult er easy to say 
whether those purposes are “not inconsistent” with the purposes 
of the temples. | 

If the doctrine of cypres has no application, it may be said 
there is no legitimate scope for applying in the manner the 
legislature has done, though the Advocate-General did not 
object on that ground. Let us consider what the legislature 


So ee eg, Se a a S E e T, 
1. (1918) 37 A. L. J. 489 at 502, 503 and 506, 
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intends by the enactment of cls. 36 and 37. If, as a matter of 
fact, any property is endowed for any specific services of the 
idols in the Devasthanams, there may be something to be said 
in the objection that it is highly objectionable to divert the 
funds intended by the donor for one purpose to another 
purpose. But the legislature has not in cls. 36 and 37 touched 
any specific endowments. Cl. 36 speaks of “the funds of the 
Devasthanams ” and cl. 37 deals with the surplus funds of the 
Devasthanams. Both clauses do not use the term “ endowment ” 
which is defined in the Act as meaning “all property belonging 
to, given or endowed for the support of the Devasthanams or 
for the performance of any service or charity connected there- 
with and includes the temples and any offerings made to the 
idols therein”. Now in this definition two kinds of properties 
are dealt with: (1) what may be called general endowments, 
and (2) what may be called specific endowments. It is the 
former class that is dealt with in cls. 36 and 37. 


With regard to the general funds, an illustration is given 
in the definition itself, vis., offerings to idols. What is the 
intention with which these offerings are made. Certainly, no 
specific purpose is intended when the public make these 
offerings. They go to the general coffers of the Devasthanams 
and augment their income. So are the various funds of the 
Devasthanams which have been endowed by others and are 
intended for all the general purposes of the Devasthanams. In 
the case of properties purchased out of the accumulations of the 
votive offerings they are the properties of the Devasthanams 
intended for application for all general purposes. 


Now the purposes of the temple are various. No doubt the 
primary purposes are the upkeep and maintenance of the 
Devasthanams, the expenses connected with the daily and other 
worship of the idols, the expenses connected with periodical 
festivals and processions etc. As ancillary to these purposes, 
certain other purposes follow, such as expenses in connection 
with persons who have to perform the worship etc., the 
establishment etc. 


There are, however, other purposes of a temple which may 
not be primary but which are quite proper purposes of a Hindu 
temple. Now schools for the spread of religious learning, for 
improving the knowledge of the Agamas and Tevarams, Tamil 
prabandhams etc. and for recitation of Vedas etc. are proper 
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adjuncts of a temple and come within the scope of temple 
charities. Indeed the Advocate-General had no objection to the 
provisions of cl. 36 at all. No question of any cypres appli- 
cation properly arises in such cases. Schools for secular 
education have been sought to be distinguished by some 
persons who have had western education. It is sought to 
distinguish between religious from secular charities and it is 
stated that a temple being a religious charity there can be no 
justification for utilising temple funds for secular purposes. 
This, however, is quite a mistaken notion. The Hindu Law 
makes no distinction between religious and non-religious 
purposes. As stated by Messrs. West and Buhler “ religious and 
charitable purposes are coupled together in the Hindu autho- 
Tities”. (3rd Ed., pp. 206, 207 (n). See I. Indian Law 
Quarterly, p. 118.) Apart from this, according to the Agama 
Shastras, “a temple has attached to it a tank, a grove, a choultry, 
a school and a lecture-hall”. The Uttara Kamika Agama in 
Chapter 67 states that seats of learning should be established in 
temples and that the teaching in these should be in Sanskrit and 
Dravida languages. The Supra Bheda Agama in Chapter 36 
stated that provision should be made for teaching and expound- 
ing all the Vedas, Chandas, Sastra, Jyotish Shastra, Siksha, 
Kalpa, Nirukta, Vyakarana, Saiva Siddhanta, Pasupata 
Siddhanta, Soma Siddhanta, Buddha faith, Arhata faith and 
Pancharatra. The question has been dealt with in I. Indian 
Law Quarterly, pp. 119 and 120. 

The above purposes of a temple will show that a trustee is 
quite within his rights in spending for all or any of these 
purposes without any authority from Court if’ he has got funds 
enough for the same. ‘There is no question of any application 
of the doctrine of cypres in such cases which can only be done 
under the authority of Court. That Hindu Rajas prior to the 
British advent regarded the temple purposes or purposes of 
choultries as vartous and applied the funds to establishing dis- 
pensaries, schools of learning, etc., will appear from the letter 
of the Rajah of Tanjore extracted by Seshagiri Atyar, J., in 
Muthukrishna Naicken v. Ramachandra Natckenl. In the 
Dakore Temple case, an English school and a Sanskrit school 
were directed to be established by a scheme framed by the 
Bombay High Court and provision was made for meeting the 


1. (1918) 37 M. L. J. 489 at 501 and 502. 
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expenses of the same from the temple funds. When the scheme 
was first framed a dispensary and a school were provided for. 
See Ganapat Rao v. Ramadhin Dossi. When the case came 
before the High Court a second time, besides the dispensary, an 
English school and a Sanskrit school were directed to be 
established. [(1879) 4 Unre. P. J., Bom. H. C., p. 471 at 
p. 491.] The Judges who directed the establishment of these 
schools (Westropp and West, JJ.) and the Counsel who 
appeared in those cases (all of whom were eminent Hindu 
lawyers) never felt that there was any objection in utilising 
temple funds for these purposes. After the Hindu Sovereigns, 
when the British Government became connected with the 
management of these institutions they utilised the surplus funds 
for the construction of roads and bridges and for expenses of 
education. See the papers from the Parliamentary Blue Book 
on Idolatry dealt with in J. Indian Law Quarterly, pp. 125 to 
132. No Hindu and there must have been more Sanatana 
orthodox Hindus in those days than now ever objected that 
such application was diverting temple funds or was improper. 
On the other hand, people still appeal to those days and to the 
management of Government as the best in the history of these 
religious institutions. 


The question has been dealt with in Muthukrishna Natcken 
v. Ramachandra Natcken®. Seshagiri Atyar, J., in an elaborate 
judgment discussed the question and has come to the conclusion 
that such application is proper and legitimate. That was a case 
of devise and the testator directed his property to be given for 
distribution of thaligai in various temples in which he was 
himself performing similar charities during his lifetime. In 
the course of his judgment the learned Judge observed 
(pp. 505-506) : 


“The donations made to a deity often take the strictly legal aspect of 
charity as understood by English lawyers. Grants for feeding the devotees, 
for giving them shelter, for giving them water are made in connection with 
religious institutions. Grants are frequently made to reward persons who 
chant the Vedas or the prabhandam when the #isavams are in progress. I 
cite these instances to show that in the eyes of a donor, the feeding of the 
poor and the encouragement of educated men are regarded as purposes 
gratifying to the deity. If that is so, how can a management be charged with 
misapplication, if it uses the surplus funds to enable young men to gain 
knowledge or to give them food while reading in schools and colleges.” 


a SANGAN SSS ee 


1. (1874) Unre. P. J., Bom. H. C., Vol. II, p. 277. 
2. (1918) 37 M. L. J. 489. 
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It will thus be seen that when owing to change of condi- 
tions and circumstances or the progress of time the income of 
properties belonging to a temple increases and there are in- 
numerably large votive offeriugs by devotees and surplus 
accumulates, it is legitimate for a trustee to apply the same 
among others to schools etc. where secular instruction is taught 
and that the legislature in enacting cls. 36 and 37 only intends 
to restrict the powers of trustees to spend as they please and 
to give certain general principles which should guide them 
just as Courts would do by framing a scheme. 

It is then said that by promiscuously utilising temple funds 
in this way, the people who want to utilise the same will only 
be killing the goose that lays the golden eggs and that votive 
offerings of devotees will cease and no scope for application of 
any surplus. In the first place, people who are in this way of 
thinking forget that the faith of the devotees and their motives 
in making such offerings do not in the least depend on the way 
in which their gifts are applied. If the faith of the Hindu 
people has not been in any way shaken and the offerings have 
not ceased in spite of the notorious misappropriation and 
scandalous mismanagement of the previous Mahants, it is not 
going in the least to be shaken by the fact that they would see 
that their gifts would be utilised for various public benefits. 
Indeed the determination and making of the vows which result 
in the votive offerings to the Tirupati Deity do not depend on 
the application of the gifts and arise irrespective of such 
application. 


In the second place, in the case of caste institutions where 
trustees are influential and charges of mismanagement and 
breaches of trust are brought forward against them and it is 
sought to remove such defaulting trustees, it is often a stock 
argument in favour of such trustees that if they are removed 
the income of the institutions will suffer. The answer of 
Scott, J., is well worth perusal. In Thackersey Dewraj v. 
Hurbhum Nursey! : 


“Tt has been stated more than once, in the course of the case, that, if 
these present trustees are removed from their post, the subscriptions and 
offerings to the temple will fall off. Of course I am bound to have regard to 
the question whether the appointment of new trustees will promote or impede 
the execution of the trust. But I am sceptical about the threatened result. 





1, (1884) L L. R. 8 Bom. 432 at 471. 
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Other men of the caste, of position and respect will be found, I do not doubt, 
to take the place, and the votaries will renew their offerings when the temple 
affairs resume their normal state. But, however that may be, I cannot allow 
an evil precedent to be established and the maladministration of a public 
trust to go without redress, because the wrong-doers are men of influence, 
leaders of the caste, able to persuade a number of private persons, members 
of the same caste, to throw a cloak over the abuse. The management of the 
temple can be conducted on the income of the accumulated fund alone if 
placed in safe hands, The worst consequence, if no offerings were made, 
would be the absence of a surplus. Surpluses, in the past, have not been 
much devoted to the charitable objects of the funds to which they are sub- 
scribed. It is evident from the amount of the accumulated fund, that very 
little has been dispensed in charity, and the increase of the temple store is not 
a very important object. The threatened consequence is not sufficient to 
deter the law from taking its course.” 


Applying the above to the present case, we are not merely 
very sceptical about the threatened result but hope that human 
nature is neither so calculated nor so degraded as to lead to 
induce faithful devotees to abstain from making vows or to be 
less generous in their contributions. Indeed, as observed 
already, the motives of people in making vows do not depend 
on the consideration what will happen to their gifts when made 
but on other considerations personal to themselves. [hese 
offerings far from having fallen have increased with the 
growth of time notwithstanding the embezzlement of vast sums 
of money by previous Mahants. We have no doubt that the 
new management will afford all possible conveniences and even 
luxuries to people who visit the Devasthanams and make their 
offerings and will be solicitous about their conveniences and 
welfare. We hope also the application of the surplus toa 
University of Oriental Learning and Research to be established 
will promote more people to contribute their mite to the funds 
of the Devasthanams so that they may also feel that they are 
contributing to the public benefit. 


It was the right of the Sovereign in the exercise of 
superintending authority, prior to the giving up of the British 
connection, to direct the application of the surplus to purposes 
which are within the scope of temple charities. The Local 
Government have by this legislation left it to a particular body 
to exercise this right. We hope that this body will have true 
regard to the various purposes of the Tirupati Devasthanams 
and will direct the application in such a way as will promote 
those objects and as no Hindu devotee will regard with 
abhorrence. At any rate they will do nothing to shake the 

N 
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faith of the Hindu devotees upon which of course depends 
the future income of these Devasthanams. 
~ P. R. GANAPATHI Iyer, 
Advocate, Madras High Court. 





SUMMARY OF ENGLISH CASES. 
In re GEORGE INGLEFIELD, LIMITED, (1933) 1 Ch. 1. 


Hire-purchase agreements—Com pany—Voluntary winding up 
—Agreements with a discount company to finance—Assignment to 
the discounter of goods subject to the hire-purchase agreements— 
Nen-registration of under the Companies Act—Whether invalid. 

G. I. Company carried on business in furniture and from time 
to time they made what are called Hire-Purchase Agreements with 
their customers, and for the purpose of obtaining money they 
entered into a contract with the discount company, whereby that 
company agreed to make certain payments to them. The question 
was whether the sums which became due under hire purchase 
agreements were charged to the discount Company by G.I. Ltd., 
and therefore required registration and in default of registra- 
tion was void as against the liquidator. The effect of the agree- 
ment was that G.I. assigned to the discount company the goods 
which were the subject-matter of the hiring agreement, together 
with the rights which G. I. had as against the hirer. It also provided 
that after the discount company shall have received from the hirer 
or the dealer G. I. in respect of all the hire-purchase agreements 
comprised in the assignment, suns amounting in ihe aggregate to 
the purchase price paid by the discount company under the terms 
of the assignment, that company is to allow the dealer G. I. to 
retain all the subsequent instalments of rent, or other moneys, due 
from the hirer, etc. 


Held, that the transaction was one of assignment to the dis- 
count company and not merely one .of charge. Though the 
legislature has been careful to safeguard all persons having dealings 
with a limited company by providing for the registration of any 
charge over its assets, it has not introduced the doctrine of reputed 
ownership into the winding up of companies. There is nothing to 
prevent a limited company from selling its assets without giving 
notice of it to the public. 


ns 


In re Siz Tuomas SPENCER WELLS. SWINBURNE HANHAM wv. 
How arp, (1933) 1 Ch. 29. 

Crown—Bona Vacantia—M ortgagee—Dtssolution of Company 
before 1929—Mortgagee if trustee of equity of redemptton— 
S. 296, Companies Act, 1929—If retrospective. 
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A company mortgaged its interest in three leasehold properties 
to W in 1899 and assigned to him, the whole of the unexpired 
residue of the terms for which they were held subject to the usual 
proviso for redemption. It covenanted also to repay the mortgage 
amount with interest at 4% per annum. In 1910, the company went 
into voluntary liquidation and a liquidator was appointed. In 1916 
the company was dissolved but as then there was a large sum due 
to the mortgagees and the net rents were insufficient to pay the full 
interest on them, the liquidator thought the equity of redemption 
was of no value, and he took no steps to either surrender it 10 the 
mortgagees or sell or dispose of it to any other person. After 
dissolution, the rents had largely increased in value and the arrears 
of interest was largely paid off therefrom. The equity of redemp- 
tion had become of value. The crown claimed to be entitled to the 
equity of redemption as bona vacantia, while W claimed to be 
entitled to the property free from any equity of redemption as 
survivor of the mortgagees to whom the property had been 
assigned. 

Held, that the right of ihe crown to bona vacaniia can be 
applied to an equity of redemption of Icaseholds, which ıs not 
vested in any specified person; for it is not to be considere@as a 
mere equity. The right of the crown to succeed to the personal 
esiate vested in a company at the time of its dissolution does not 
differ in substance from the right of the crown to succeed to the 
personal estate of a person dying intestate without next of Kin. 
In both cases the title of the crown arises because the property has 
no other owner; such property must not be confused with property 
the owner of which is unknown. The difference between the case 
of an intestate and of a dissolved company is purely one of form. 
S. 296 of the Companies Act, 1929 is not retrospective. 





In re ATREDALE GARAGE COMPANY, LIMITED: AnGLo-SoutTH 
AMERICAN BANK, JIMITEDU, THE Company, (1933) 1 Ch. 64. 


Company—Recetver on behalf of debenture holders—Payment 
of rates under S. 264—If rates due as then fixed or rates declared 
subsequently to be due by an increase in the rate—Addittional rate 
also if payable before debentures—Due and payable within 12 
months next before’—Meaning of—CompaniesAct, 1929,Ss. 78, 264. 

In exercise of a power contained in the debentures, a receiver 
G.W. was appointed of a company’s assets and undertaking on 
28—1—1931. For the period between April 1, 1930 and January 28, 
1931, a premises belonging to the company was assessed at 721 for 
rating purposes. On appeal by the Revenue officials the rateable 
figure was increased from 72] to 2121 on November 13, 1931. Under 
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S. 264 of the Companies Act, 1929 it is enacted that in a winding up 
there shall be paid in priority to all other debts (inter aha), all 
parochial or other local rates due from the company at the relevant 
date and having become due and payable within twelve months next 
before that date. The question arose if even the increased rate 
was entitled to priority, the contention being that it was determined 
that he was liable to pay that amount only ou 25—9— 1931, and 
that was not within the period of twelve months before the relevant 
date January 28, 1931. 

Held, that though the determination of that liability was in 
respect of the rates which fell to be paid between April 1, 1930 and 
January 28, 1931 date of appointment of the receiver, yet the rate 
in question was part of the additional rate for that period. It was 
not finally measured until a date subsequent to the twelve months 
referred tò in S. 264. In the case of a revision, the amendment is 
to have effect as from the commencement of the period in respect 
of which the rate was made. This rate therefo1e became operative 
from April 1, 1930 and was therefore entitled to priority over the 
debenture holders. The words ‘ due and payable’ in S. 264 are 
meant to refer to a liability in respect of which there had to be a 
paynfent, and the particular debt for additional rates must be 
deemed to have become due and payable within the period of the 
twelve months next before the relevant date. 





In re Monros’ SETTLEMENT. Monro v. Hitt, (1933) 1 Ch. 82. 

Construction—Marriage settlement—Trust for payment of 
income to wife after her husbana’s death “during her life or until she 
shall marry agatn”—Dtssolution of marriage by Court—Remarriage 
by wife while husband stil alive—If wife takes under the clause. 

By a marriage settlement pioperty was assigned to trustees 
with a provision that from and after the husband’s death the 
trustees shall pay the annual income of the property unto his wife 
if she shall survive the said husband during her life or until she 
shall marry again. The marriage was dissolved on the petition of 
the wife in 1916 and the wife remarried another in 1930. The 
husband of the settlement died in 1932. The question arose if the 
wife took under the clause in spite of her remarriage. 

Held, that the trust arises only upon the death of the husband, 
and the words “ until she shall marry again” are words of futurity, 
prima facie applying only to marriage after the husband’s death. 
The remarriage which took place during his lifetime does not come 
within the defeasance clause and the wife is therefore entitled to 
the income until she marries again. 

Fitsgerald v. Chapman, 1 Ch. D. 563 relied upon. 
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_ ATTORNEY-GENERAL V. CorKE, (1933) 1 Ch. 89. 


Nutsance—Owner of a field—Allouing a caravan party— 
Nuisance by—Liabiity of land owner—Injunction. 

An owner of a disused brickfield began to license persons 
who live in caravans to place their caravans on the field and to live 
in them there for rent. A number of caravan dwellers so occupied 
the field. They led a nomadic life and their habits was a menace to 
the neighbourhood. They threw slop water and deposited human 
excrement upon the neighbouring land and fouled in various other 
ways. They were making heavy noise, fighting, using bad language 
and so on. They permitted their horses to trespass on the adjoin- 
ing lands and damage property. The Attorney-General at the 
relation of the Rural Distiict Council having authority over the 
land applied for abatement of nuisance. 


Held, the acts were such as to endanger the health of those 
who live in the neighbourhood. Itis not unlawful for a person to 
grant licenses to caravan dwellers to place their caravans on his 
land. But in bringing on to his land, for his own profit, a number 
of people who dwell in caravans, the owner puts his land to an 
abnormal use. The principle of Rylands v. Fletcher, L. R. 3 H. L. 
330 applies and the owner becomes liable for the nuisance ofthe 
occupiers and an injunction can be granted against him restraining 
him from allowing the occupants of the camps to do the specific 
acts complained against. 


N.B.—The order has also been set out at the end of the judg- 
ment in the Report at p. 96. 





In re De CARTERET. Forster v. DE CARTERET, (1933) 1 Ch. 
103. 

Wil_—Charity—Trust for providing annual allowances for 
widows below a certain income—Preference to widows with young 
dependant children on them—Valtdity of. 

A testator by his will bequeathed a sum of 7000} to F and S$ 
upon trust “to invest the same . . . . and to use the income there- 
of in providing annual allowances of 40/ each to widows or spins- 
ters in England whose income otherwise shall not be less than 80/ 
or more than 120/ per annum .... . Preference shall be given to 
widows with young children dependant on them. ...... ä 

Held, that this was a case of a gift to trustees for the purpose 
of relieving persons of limited means—here persons whose means 
are between 807 and 120 per annum—whose circumstances are 
such that it is very reasonable that some contribution from the 
bounty of the testator should be made to them to enable them to 
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carry out their duties as citizens. Such an object is a good charita- 
ble object and the gift is therefore good. 





In re CHAPLIN NEAME v. ATTORNEY-GENERAL, (1933) 1 Ch. 
115. 
Wil—Charity—Home of Resi—If a charitable bequest. 


By his will, C (the testator) declared that his trustees should 
stand possessed of a freehold house and residue of his estate “on 
trust for ihe purposes of and to establish and founda charity and 
by means of the same runa charity having the following objects, 
namely: to provide a Home of Rest that shall afford a means of 
physical and mental recuperation to persons in need of rest by 
reason of the stress and strain caused or partly caused by the 
conditions in which they ordinarily live and for work. It further 


added that ‘the trustees shall..... apply to the Chancery 
Division of the High Court of Justice or to the charity commis- 
sioners for a scheme in respect of the said charity .... In con- 


sidering the suitability of a candidate for admission to the home, 
his or her need and the economic situation of the charity shall, but 
the financial position of the candidate shall not, be taken into 
account. 

Any person admitted to the home may be required to pay for 
his or her board and lodging and other benefits received by him 
or her according to his or her means..... Fees for medical 
attendance and for treatment to be paid for by the patient where 
reasonably possible but if thought by the trustees tu be necessary 
or desirable the trust funds may be drawn upon for such fees to a 
reasonable extent.” 

Held following In re James, (1932) 2 Ch. 25 that this wasa 
good charitable trust. If anything tbis is stronger than In re 
James. 





In re COSSENTINE. Pamp v. TRUSTEES OF THE WESLEYAN 
METHODIST. Locat PreacHers’ Mutuat Am ASSOCIATION, 
(1933) 1 Ch. 119. 

Constructton—Will—Bequest “to be divided between A and 
the heirs of my brothers and sisters” —Two sisters and heirs of 
brother alive at dates of will and Testator’s death. 

By his will H, the testator after bequeathing various pecuniary 
legacies proceeded as follows:—‘' The rest of my property of 
whatsoever kind I give tomy wife and after her decease to be 
divided between the Local Preachers’ Mutual Aid Society and the 
heirs of my brother and sisters.” At the date of the will the 
testator had two sisters living each of whom had one child also 
living on that date. Hehad one brother who was dead at the date 
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of the will but had left a wife and one child living at the date of 
the will. 

Held following In re Dale, (1931) 1 Ch. 357 that the gift 
“to the heirs of my brother and sisters ” was in effect, identical 
with a gift “ to the heirs of my deceased brother and sisters ” and 
must be construed asa gift “tomy sisters and the heirs of my 
brother ” and not as being a gift “to the heirs of my brother and 
the heirs of my sisters.” The gift “to the society and the heirs of 
my brother and sisters” is a gift to be divided between the charity, 
the sisters, who were alive at the testator’s death, and the daughter 
of his deceased brother in equal fourth parts. 


In re Harper, (1914) 1 Ch. 70 relied on. 





CousINs v. SUN LIFE ASSURANCE Society, (1933) 1 Ch. 126. 

Insurance—Policy effecied by husband on his life—Policy 
declared as for the benefit of anfe—Death of wife during husband’s 
lifetime—Destinaiton of the Policy. 

A husband effected with the defendant company two policies 
of insurance on his own life for 150004 and 3000. Each policy 
contained a declaration that the policy was issued for the benefit of 
L. C. the wife of the assured; under the provisions of the Married 
Women’s Property Act, 1882. From the covenant to pay, the words 
“ to the person to whom this assurance is granted or his executors, 
administrators or assigns” are struck out in each policy and no 
other payce is named, L.C. died leaving a will and the question 
arose as to who was entitled to the policy amount, the husband or 
the wife’s personal representatives. 

Held by Eve, J. that the effecting of the policies created a trust 
in favour of L. C. in the event of her surviving the assured. Her 
interest was only a contingent one and on her death in his lifetime 
the trust failed for want of any continuing objects and the moneys 
payable thereunder became the property of the assured. 

Held (ou appeal reversing Eve. J. that she took a vested 
interest in the policy moneys when the policy was created. On the 
plain terms of the policy there remains the trust to pay over the 
moneys due under the policy to the executors of L. C., with the re- 
sult that the trust in her favour was not ended by her death and the 
interest passed on her death to her executors as part of her estate. 





TowNSHEND v. CHILD, (1933) 1 K. B. 181. 

Husband and wife—Action by widow against third party for 
damages—Remarriage of widow pending action—Action going 
against widow—Order for costs—Amendment of cause title, 
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The plaintiff, a widow of T, brought an action against the 
defendant for damages for alleged negligence as a professicna: 
man. Before the evidence for the defendant was concluded, the 
jury stopped the case, as they felt the defendant had not been 
guilty of negligence. The Judge agreed with their view. At the 
{ime of the institution of the suit in 1930, the plaintiff was a widow. 
In 1932 before the decree she remarried one B. The Judge there- 
fore directed amendment of the cause title to T, widow (married 
since action brought, namely, on March 23, 1932 to B).” The 
question arose as to the proper form of the order as to recovery of 
costs in view of the fact that subsequently she remarried. 

Held, that the judgment against the plaintiff should be in the 
form of Scott v. Morley, 20 Q.B.D. 132, as recognised and applied 
by the Court of Appeal in Birmingham Excelsior Money Society v. 
_ Lane, (1904) 1 K. B. 35 and that the costs against the plaintiff 

shall be recoverable against her separate estate, whether subject to 
restraint on anticipation or not. 





Hatt v. BROOKLANDS AUTO Racine CLUB, (1933) 1K. B. 
205. 

Negligence—Race course—Motor race—Spectator on payment 
—Accident to-—Liability of owners of the race course. 

The racing course at Brooklands is a kind of oval over two 
miles round, including at onc part a long straight stretch over 100 
feet wide. On the right hand side, where many spectators stand, 
the course was bounded by a concrete Kerb 6 inches in height; on 
the far side of the Kerb was 4' 5” of grass, and then an 
iron railing 4 6” high: The spectators are absolutely safe in the 
greater part of this ground, but as most of them like to get as near 
the racing as they can, they. place themselves along the railing. 
There was a long distance competition. The plaintiff was a 
spectator having paid for witnessing the race. A car when in full 
speed at over 100 miles an hour swerved to the right and the hub 
of its off hind wheel touched the hub of the near front wheel of 
another car with the most startling result, namely that the blow 
threw the car through the air and fell and injured some spectators 
near the railings. The race course was in use since 1907 and this 
was the first time any spectator had been injured by a car leaving 
the track. In an action by the plaintiff, a spectator, for damages 
against the race course owners for injuries to him due to the 
accident, the jury held that the race course owners were guilty of 
negligence, in that being the owners of premises used for the 
carrying on of a highly dangerous sport at which accidents had 
happened and were likely to happen, they failedby notices or 


LXIV] THE MADRAS LAW JOURNAL. 113 


otherwise (i) to give warning oi or protection from the dangers 
arising from the sport (ii) to increase the height of the barriers 
and (111) to keep the spectators at a safe distance. 

Held on appeal that there is no absolute warranty by the 
company that the premises are safe, but only that reasonable skill 
and care have been used to make them safe. The person paying 
for the ticket to witness the race takes upon himself the risk of 
unlikely and improbable accidents, provided that there has not 
been ‘on the part of the occupier a failure to take usual precau- 
tions. No person can be under a legal obligation to guard against 
that which he has no legal duty to anticipate, unless he is an 
insurer of the safety of his invitees. The company cannot there- 
fore be held liable for this extraordinary event which they could 
not anticipate. 





OSBOURNE v. RicHaxrps, (1933) 1 K. B. 283. 


Koad Traffic—Proprietor of motor coaches—Letting of 
coaches—If hirer used them as‘ stage carriages’ or‘ contract car- 
riages’—Road license tf necessary—Road Traffic Act, 1930, Ss. 61 
and 72. 

R, a motor coach proprietor let out his coaches for hire to T 
foot-ball club who were to collect the fares from the passengers. 
It was found that though so hired it was driven by employees of 
R and fares also collected by them, Any one who came along 
could have boarded the coaches in the square and ridden therein 
iv the foot-ball field and there was no notice on the coaches to 
show that they had been hired by the foot-ball club. <A fixed hire 
was paid by the club to R. As no road service license was taken 
out by i, or T, acomplaint was preferred against R in that he 
permitted a public service vehicle to be used without license. R 
contended that they were usedas “contract carriages ” within the 
meaning of Section 61, sub-S. 1 (c). 

Held, that the said vehicles were used as ‘ stage carriages ’ and 
not as ‘contract carriages’ and therefore a road license ought to 
have been taken out. The vehicle was not carrying passengers 
stage by stage but for hire or reward at separate fares. 





MALONEY vV. ST. HELENS INDUSTRIAL CO-OPERATIVE SOCIETY, . 
LIMITED, (1933) 1 K. B. 293. 

, Master and servani—Arbitration—Wages ‘ during periods of 
sickness’—Disablement by accideni—If ‘sickness’ within the 
meaning of the clause. 


e O 
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M was a grocer’s assistant in the employment of H Co-opera- 
tive Society. His wages were 3}, weekly. It wasa term of the 
employment that during periods of sickness where absence from 
duty is properly vouched for by medical evidence, a particular 
rate of wage, different from that on duty, shall be paid. In the 
course of his employment with H, the assistant M crushed his 
thumb and was thereby incapacitated for work for 6 weeks, and 
the absence from duty was properly vouched for by medical 
evidence. The question arose if the employee was entitled to 
compensation under the agreement as during period of sickness. 
or as the Employer’s contended under the Workmen’s Compensa- 
tion Act. 


Held, that ‘ period of sickness’ in the agreement included also 
period of disablement due to accident. The parties to the agree- 
ment were thinking about the case of a workman who for some 
reason was prevented from being on duty and deciding what he 
should receive as wages during that period. ‘Sickness’ includes 
incapacity due both to disease or bodily or mental disablement. 





DONKIN v. Donkin, (1933) P. 17. 


Husband and uife—Summary Jurisdiction Act, (1848), 5. 11 
—Complatnt of ‘ persistent cruelty ’—Only one act within 6 months 
of complatni—tIf acts of cruelty prior thereto admissible. 


In July 1932 a husband assaulted his wife cruelly and she 
thereupon laid a complaint under S. 11 of the Summary Jurisdic- 
tion Act for ‘ persistent cruelty.’ That was the only assault within 
6 months, though prior thereto there were several cruel assaults. 
Under S. 11 ‘such complaint shall be made..within six calendar 
months from the time when the matter of such complaint. .arose.’ 
It was contended that there was only one assault within six months, 
and there being no other assault shown within six months, it can- 
not be said that there was persistent cruelty within six months. 

Held, that the real question is notif within the 6 months he 
has been persistently cruel but whether the cruelty which is shown 
to have taken place within 6 months is part of a course of conduct 
—part of a course of cruelty—which was persistent. If a man 
keeps his wife in fear and subjection by threats, he is guilty of 
cruelty. 


oe 


JOTTINGS AND CUTTINGS. 
Lord Wright Comes Down to Help Us.—The surprise item was 
Lord Wright, sitting in Court IX, engaged, as of yore, in the 
hearing of Commercial cases. Rarely indeed, if ever before, has a 


LXIV] THE MADRAS LAW JOURNAL. 115 


Lord of Appeal in Ordinary come down from the Lords and the 
Judicial Committee to do the everyday work of a puisne in a Court 
of First Instance. One might have thought that if such an exalted 
person desired to help with the arrears he would say to Scrutton or 
Greer or Slesser (L. JJ.): Here, you give me your list and you go 
off and help the L.C.J. in the Courts below. Yet such is not the 
mode. With the least disturbance possible Lord Wright laid aside 
his higher dignity and came down to Court IX to help us in the 
King’s Bench Division, and at the time of writing he is proceeding 
quietly, unostentatiously and efficiently with the work. It is 
regarded as unlikely that he will be called upon later in the Lords 
to hear an appeal from himself. 


Lords have, it is true, helped in the Courts of First Instance in 
the past. Lord Birkenhead, when Lord Chancellore did so. Lord 
Darling’s service in Court IV is of recent date. But at the moment 
I cannot recall the case of a Lord of Appeal in Ordinary giving 
such lowly, yet noble, proof of his consciousness of the arrears.— 
L. J., 1933, p. 46. 





Fifty Years Ago.—A great judicial figure when the legal 
centre was moved from Westminster to the Strand was the first 
Lord Coleridge, who had been made Solicitor-General by Mr. 
Gladstone in 1868, and Attorney-General, in succession to Sir 
Robert Collier, in 1871. Law officers at that time were not pre- 
cluded from private practice, and Sir John Coleridge, as he then 
was, had is full share of the best that was going. He shone bright- 
ly in two long-drawn-out cases: Saurin v. Starr and the Tich- 
borne case. The action for ejectment was tried in the Common 
Pleas before Bovill, C.J. Coleridge was leader for the defendants, 
and with him were Hawkins, Honyman, Barber and Bowen. The 
two first and the last became, in the fulness of time, Lord Bramp- 
ton, Honyman, J.,and Lord Bowen. His opening speech occupied 
23 days; and for three long weeks did Sir John cross-examine the 
claimant. ‘ Though the cross-examination was considered lacking 
in startling or exciting episodes, no reasonable man at the end of it 
believed that the claimant was Roger Tichborne.” The case had 
begun in 1871 and was stopped by the jury in the summer of 1873. 

Killed, 11 is said, by the worries of the Tichborme trial, Bovill. 
C.J., died in the November following, and Sir John Coleridge suc- 
ceeded him as Chief Justice of the Common Pleas. In January, 
1874, he was created Baron. It was in 1880 that he became Chief 
Justice of the Queen’s Bench with title of Lord Chief Justice of 
England. He died in 1894—L J. 1933, p. 46. 


——— 
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The Citation of Scottish Cases —Lord Macmillan contributes a 
useful note to the current Low Quarterly Review on the above 
subject. He points out that many English lawyers, in their ignor- 
ance of the Scottish formula for describing married women, by 
which Miss Ann Smith, when married to John Jones, becomes, for 
the purpose of all legal documents, Mrs. Ann Smith or Jones, are 
mystified by the double appellation which they seem to regard as a 
sort of alias, with the unfortunate result that the first or maiden 
name only is not unseldom quoted in English reports, as has 
already happened in the case of McAlister (or Donoghue) v. 
Stevenson. Although this journal must plead guilty to “Mc 
Alsster’s case”, albeit in good company, which, it appears, does not 
exclude members of the Court of Appeal, the proper designation 
of the parties is, as the writer emphasises, Donoghue v. Stevenson, 
the maiden name being relegated to an appropriate oblivion. As 
Sir Frederick Pollock suggests in an article elsewhere in the 
Review, with the picturesque title “The Snail in the Bottle and 
Thereafter,” the case would probably have achieved immortality 
in those old days when tables of cases were yet in their infancy as 
“The Snail’s Case,” as even Langridge v. Levy is to many merely 
“The Gun Case,” but nowadays a description is demanded at once 
more precise and less colourful. That being so, it is to be hoped 
that the reporters on this side ol the Border will, in the interests 
of uniformity of citation, consent to accept the counsel of Lord 
Macniillan, and refer in future to such appellants, or, it may be, 
respondents, by their married names only. In the same note his 
Lordship refers to another and surely less excusable mistake. 
Need it be pointed out that the Scottish official reports are Session 
— (not Sessions) —Cases?—1938, L.T., p. 40. 





Masters în the Chancery Division—The office of Master of 
the Suprenie Court on the Chancery side, to which Mr. William 
Francis Spencer Hawkins has just been appointed to fill the vacan- 
cy created by the retirement of Mr. Watkin Williams, is one of the 
comparatively few posts in the Courts for which members of the 
solicitor branch of the profession are alone eligible. The present 
race of Masters are not the lineal descendants of the old Masters 
in Chancery, who went back, 1f not to a time during which the 
memory of man runneth not to the contrary, at least to a very early 
period in our legal history. In Bacon’s time, as we are remained in 
Mr. John Ritchie’s scholarly introduction to the Reports of Cases 
decided by Bacon during the years 1617-1621, there were then 
eleven Masters, two of whom usually satin Court with the Chan- 
cellor or other judge in readiness to give assistance if called upon. 
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After a certain period of service they were usually rewarded with 
knighthood, and in some instances the Mastership was a stepping 
stone to the Bench. Many notable lawyers served the office, 
Including one in later days, namely, Sir William Horne, who had 
been Attorney-General, and who apparently was content to subside 
into this not unimportant yet subordinate position. The old 
Masters in Chancery were abolished by 15 & 16 Vict. c. 80, which, 
after reciting that “ whereas proceedings before the Masters in 
Ordinary of the High Court of Chancery are attended with great 
delay and expense, and it is expedient that the business now 
disposed of in the office of such Masters should be transacted by 
and under the more immediate direction and control of the judges 
of the said Court,” proceeded to abolish the office of Master, to 
empower the judges to sit in chambers for the despatch of busi- 
ness, and to enable them, with the approbation of the Lord Chan- 
cellor, to appoint two Chief Clerks to be attached to each judge 
for the purpose of assisting in the work of the Court. Under the 
Act the qualification for the office was that each appointee should 
have been admitted a solicitor and should have practised as such 
for at least ten years immediately preceding his appointment. The 
duties attaching to the office are highly onerous, much more so 
than might be assumed to be the case from the fact that for so 
many years it carried merely the comparatively humble title of 
Chief Clerk, and this would appear to have struck those in author- 
ity, for in 1897 the status of the Chief Clerks was enhanced by 
their being transformed into Masters of the Supreme Court in the 
Chancery Division. Their colleagues in the King’s Bench Divi- 
sion are all drawn from the ranks of the Bar.—S.L J., 1933, p. 37. 





Brawling in Church.—The decision of the Penzance bench of 
magistrates to dismiss the summonses taken out against twelve 
persons for brawling in church by disturbing divine service at the 
churce of St. Hilary, Marazion, the scene of the faculty “ raid ” 
last summer is, whatever may be one’s view of the alleged reason 
for the disturbance, an unfortunate one. On the facts it appears 
to be wrong in law, and we now understand that a case will be 
stated for the opinion of the King’s Bench Division. The charge 
was brought under S. 2 of the Ecclesiastical Courts Jurisdiction 
Act, 1860, under which any person guilty ol riotous, violent or 
indecent behaviour in any church or chapel, whether during the 
celebration of divine service or at any other time, or molesting or 
disturbing any preacher or clergyman ministering any divine 
service, rite, or office in any cathedral church or chapel, is liable to 
a penalty not exceeding £. 5 or imprisonment for two months. 
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There was uncontradicted evidence of organised interruption and 
disturbance by about seventy people by singing hymns and other- 
wise, and the disturbance began, before the actual service com- 
menced, as the officiating prest and his assistants were proceeding 
to the alter for a sung celebration of Holy Communion. So far 
asthe form of service is concerned, there was no evidence of any 
particular departure from the Prayer Book, but it would appear 
that the interrupters were led to expect a form of which they disap- 
proved; and if sucha service took place, the noise, according to 
The Times report, was such that not a word of it could be heard in 
the body of the church. In the meantime the police had been called 
in and endeavoured to collect the names of some of the disturbers. 
The magistrates appear to have accepted the defence put forward 
that the service interrupted was not a divine service according to 
law. In this respect they would appear to have undertaken a 
jurisdiction which more properly belongs tothe Bishop and the 
Chancellor of the diocese, and in any event to have misconstrued 
the Act under which the charges were made, for the section 
expressly applies to brawling, not only in service time, but at any 
other time. The fact that, in cross-examination, the priest in 
charge would not admit the jurisdiction of a secular Court in 
ecclesiastical matters was irrelevant, though no doubt to the lay 
mind significant where the assistance of the secular court is being 
asked; the prosecution was a matter of common law, and it has 
further been held that provocation or a claim of right is no defence 
to a charge of brawling: North v. Dickson, 1 Hagg. Ecc. 730; Ken- 
sit v. Dean of St. Pawl’s [1905] 2 K. B.249—S. L. J., 1933, p. 38. 





The Lawful English Use —There is however a way by which 
these deplorable ceremonial disputes in the church can be reasonably 
settled, and that is by adherence to and acceptance of the principles 
of the Prayer Book and the ancient English use implied in the 
Ornaments Rubric. These principles are admirably set forth in the 
recent judgment of Chancellor Errington in the case of St.Saviour’s, 
Hampstead, (1932) P. 134, which well deserves study. The vicar 
of the parish had introduced six candlesticks on a retable or shelf 
behind the altar, and objection having been taken, mainly on the 
ground that two old candlesticks given by a former vicar had been 
removed, proceedings to obtain a faculty were initiated. The 
Chancellor in a reserved judgment held that two of the new candle- 
sticks should be retained in use, but disallowed the remaining four. 
The decision was that the old English use being to place not more 
than two lights on the Holy Table in service time, this was retained 
at the Reformation, and is authorised by the Ornaments Rubric, 
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consequently the use of six lights is unlawful. It might be added 
that as retables were unknown in pre-Reformation times, the lights 
should properly be placed on the altar itself and not on any shelf 
behind it. The Chancellor further held that it was quite lawful and 
proper to place a cruciflix so as to be visible to a penitent during 
confession—a decision which would have astonished some of the 
judges of the nineteenth century. It may not perhaps be generally 
realised that there are not two, but three, different ‘‘ shools of 
thought” on these matters—(1) the Protestant view, which regards 
the Prayer Book as complete in itself, and prohibiting any ornament 
or ceremony which it does not expressly mention ; (2) the extreme 
Anglo-Catholic view under which many clergy have supple- 
mented the somewhat meagre directions of the Prayer Book by 
wholesale borrowing from the Roman rite as being easily ascertain- 
ed; and (3) those Anglo-Catholics and scholarly churchmen who 
regarding the book as an historical document, authorising the use of 
an elaborate ceremonial in its proper place, where it is desired, are 
careful in every detail to adhere to the ancient English use, which 
now, for the first time, has been definitely approved in a legal 
decision. The English customs may be studied at Westminster 
Abbey, and at many other well-known churches in London. Those 
who would like to study the matter further should read some of 
the publications of the Alcuin Club, a learned society which has 
done its best to stem the tide of “Roman imitation.”—S. L. J., 
1933, p. 38. 


‘N 





Pleadings by Counsel.—One of the rulings set out in the annual 
report of the Bar Council declares that a barrister instructed to 
draw pleadings should not delegate his responsibility to another. 
This is no new thing, for as long ago as 1672 in “The Practice 
Unfolded,” a work relating to the Court of Chancery, we read: 
“No councillor ought to put his hand to any bill or other pleading 
unless it be drawn or at least perused by himself in the paper 
draught before it be engrossed.” It goes on to say that pleadings 
should not be “stuffed with repetition of deeds, writings or 
records in haec verba” but should be brief without “ tautoligies, 
multiplications of words or other impertinencies occasioning need- 
less prolixity.” —S. L. J., 1933, p. 45. 





Mr. Glasworthy and the Law.—lIt is generally known that Mr. 
John Glasworthy, O.M., whose death on Tuesday last, at the com- 
paratively early age of sixty-five, is universally regretted, was a 
member of the Bar; and although he never, we believe, attempted 
to acquire a practice, his works, both dramatic and literary, afford 
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abundant evidence of their author’s legal training and knowledge, 
and of the fact that he was able to, and did, appreciate the legal 
bent of mind. Trial scenes are not uncommon in plays, and legal 
matters are constantly treated of in novels; but ıt is very seldom 
that a member of the profession who sees such a play or reads 
such a novel, does not at once find some obvious error which for 
him spoils, to some extent, at any rate, the effect. There were no 
errors of this sort in any of Glasworthy’s works; one may, 
perhaps, say that the sentence inflicted at the close of the trial in 
Justice was not the sort of sentence which would be likely to be 
passed in these more merciful days; but the proceedings are all 
technically correct. And if it be observed that, in the scene in the 
solicitor’s office in Loyalties, the junior partner is rather more 
deferential to the head of the firm than junior partners generally 
are, that is rather a criticism of present-day manners than of the 
dramatist. By general consent, the greatest achievement of a 
most distinguished carreer was The Forsyte Saga, and the protes- 
sion will remember that its chief figure, Soames Forsyte, was a 
solicitor ; a carefully drawn, not very sympathetic, yet always in 
understandable and typical portrait—L_J., 1933, p. 74. 





India and the J. C_—One can understand why the people of 
India, or one or more of the tribes thereof, still regard the Judicial 
Committee of the Privy Council as a kind of unknown god from 
whom justice may be expected to come with reasonable hopes of 
fulfilment. Hard things are spoken of the Judicial Committee here 
and there and elsewhere in the British Commonwealth of Nations: 
but in India, generally speaking, no. From that country cometh 
the praise; and thence come most of the appeals which arc still 
made to the Board in Downing Street. 


That the J.C., deserves its Indian reputation may be judged 
from a perusal of the “judgment” of the Board, delivered a few 
days ago by-Lord Atkin, in the appeal of a doctor and a police 
officer from the conviction and sentence by the High Court of 
Justice at Patna on June 4, 1930, that Court consisting of the 
Chief Justice and two puisnes. One may be hold in Lord Atkin’s 
speech how on occasion the Judicial Committee can dispense 
justice for justice’s sake, without regard of persons, politics or 
expediency. Dr. Prasad and Mr. Varma were set free, their 
honour completely vindicated; and both were declared to be the 
victims of a serious miscarriage of justice. Yet one observed a 
seeming tardiness: Conviction and sentence, June 4, 1930; the P. 
C. judgment, January 26, 1933.—L. J., 1933, p. 81, 
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Successive Interests in Chatiels—Formerly a gift by will of 
chattels for successive interests conferred an absolute interest on 
. the first limited owner, such as a tenant for life. Now, howevcr, 
with regard to chattels which are not consumed by use of them, 
successive interests may be created by will so as to confer enforce- 
able legal rights on the second and subsequent donees: (Huls- 
bury’s “Laws of England,” vol. 28, p. 527). The case of ke 
Swan; Witham v. Swan (113 L.T. Rep. 42; (1915) 1 Ch. 829) is 
an interesting and instructive one on this subject. There, where 
a testatrix bequeathed certain chattels, including jewellery, to her 
daughter, with remainder, in the event which happened of the 
daughter dying childless, to the testatrix’s son, and appointed the 
son and daughter executor and executrix of her will, and on her 
death in 1895 the daughter took possession of the chattels, but 
broke up and lost some of them betore she herself died childless 
in 1913, and the son claimed compensation out of his sister's 
estate for the missing chattels, ıt was held by Mr. Justice Sargant 
(as he then was) that as possessor of the articles the daughter 
was in the position of trustee or bailee for the remainderman, and 
he was, therefore, entitled to recover by way of compensation out 
of her estate the amount necessary to restore or replace the arti- 
cles. The suggestion relating to chattels settled by way of legal 
limitations in “Fearne on Contingent Remainders,” 10th edit., Vol. 
I, p. 414, namely, that on the executor’s assent to the possession 
of the first taker the latter may “be considered as taking it in trust 
for the ulterior legatees, subject to his own anterior beneficial 
“interest therein”, was approved and adopted.—L.T. 1933, p. 86. 





Case Law: Is there too much of st—A year or two ago, 
Mr. Justice McCardie, who had been generally credited with a 
profound love for precedents, seeing that he was accustomed 10 
submit them to an claborate discussion in his learned judgments, 
startled the profession by a vigorous protest against what he 
termed the “ tyranny of case law,” from whose tenacious grip the 
modern practitioner can escape. if at all, oniy it he possessed the 
genius for “ distinguishing ” decisions that may not appeal to him 
as in accordance with good sense. One writer, himself a distin- 
guished member of the profession, has said that “it is matter of 
admiration how lawyers have ın all times admitted any precedents 
and authorities, as if to save them from the dreaded discussion of 
principles.” There is, however, more to be said in favour of 
adhering to precedent than is suggested by such an observation, 
for if a point of law has been solemnly decided, it is surely good 
sense to follow it, at all events, till a superior tribunal or the 


. P 
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Legislature has declared it to be erroneous. Adhesion to prece- 
dent tends to uniformity in the law, andas Mr. Edward Jenks 
has said in his “ Book of English Law,” the doctrine of judicial 
precedent keeps judiciary law from arbitrariness. In a lecture 
delivered last week at University College by Sir Maurice Sheldon 
Amos, K C., it would seem that that great jurist would range 
himself alongside Mr. Justice McCardie, in thinking that case law, 
like the world, “ is too much with us.” In his view some kind oi 
consorship on reports is essential, but it may respectfully be asked, 
who is to enact the role of censor? So long as our judicial machine 
works as it does, it is inevitable that precedent should be heaped 
upon precedent, not infrequently of cases which on close examina- 
tion are found to be merely decisions on the special facts of the 
particular case; but while we may deplore this unnecessary 
multiplication of decisions, there is still much to be said in favour 
of the principle of free trade continuing to obtain in the reporting 
world.—S. J. 1933, p. 09. 





“Tegal” Profits: Liability to Tax—The point decided in S. 
Southern (Inspector of Taxes) v. A. B., reported in The Times of 
2nd February, is of more general interest than is usually the case 
with income tax proceedings. Briefly, it was held that profits 
accruing to an individual and to a company in respect of betting 
transactions—admitted for the purpose of these proceedings to be 
illegal—arose in the course of carrying on a “ trade” within the 
scope of the Income Tax Act, 1918, and were accordingly assess- 
able for tax purposes under Sch. D, Case I. The evidence showed 
that the individual in question employed touts who had street 
pitches where they received slips and money. Shortly before the 
race a runner took the slips and money to an office, from which 
the winnings were afterwards distributed. All fines which A. B. 
and his employees had incurred in the course of some thirty-five 
convictions duly put in evidence betore the Commissioners had 
been paid by the former. The locality of the office was constantly 
changed in order to escape the vigilance of the police. In the 
course of his judgment Finlay, J. said that the question whether or 
not the findings of the Special Cnummissioners—to the effect that 
the Revenue could not lawfully claim income tax on profits made 
as the result of the non-enforcement of the criminal law—were 
right depended simply upon whether, on the facts stated, there 
were “annual profits or gains arising or accruing to any person 
dwelling in the United Kingdom ffom any trade, profession, em- 
ployment, or vocation.” Once that were found, tax was leviable 
unless the prospective payer could bring himself within some - 
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special exemption made by the Legislature. The principles laid 
down by Rowlatt, J., in Mann v. Nash (Inspector of Taxes), 
(1932) 1 K. B. 752, covered this main issue, and the learned 
judge in the case now being considered expressed agreement with 
the view ol Rowlatt, J., and a preference therefor to the opinion 
of the Irish Court in Hayes v. Duggan, (1929) I. R. 406, which 
appears to be based on the principle that an Act of Parliament 
should not be construed so as to involve the State taking a profit 
on a prohibited act which it ought to have prevented. The basic 
principles applicable to cases of this nature are best given by the 
learned Judge, who formulated them in Mann v. Nash, supra. He 
said: “The revenue authorities, representing the State, are 
merely looking at an accomplished fact. It is not condoning it, or 
taking part init. It merely finds profit made from what appears 
to be a trade (in this case the provision of automatic machines for 
use for unlawful gaming), and the revenue laws say that profits 
made from a trade are to be taxed. Reliance was also placed on 
the maxim “ nemo allegans turpitudinem suam est audiendus.” I 
cannot see that the State is alleging its own turpitude in the pre- 
sent case. It is the appellant who isalleging his turpitude. It is 
also said that the State are coming forward to take a share in the 
profits of unlawful gaining. That is mere rhetoric. The State is 
doing nothing of the kind. It is merely taxing the individual with 
reference to certain facts. Itis not a partner or a sharer in the 


illegality." SJ. 1933, p. 69. 





Company Pretending to be a Solicitor —An unusual prosecu- 
tion of a limited company under S. 46 of the Solicitors Act, 1932, 
for wilfully pretending to be solicitors was heard at Bow Street 
Police Court by Mr. Graham Campbell on 25th January. The 
defendant company carried on the business of accountants and 
auditors, and in a letter wntten by the company to a man who 
owed money to his tailor there appeared a reference to the tailor 
as the company’s client and also the following sentence: “We 
shall give you an opportunity to avoid further action provided you 
accept the enclosed bill and have the same returned to us immedi- 
ately.” The letter was signed on behalf of the company, and the 
words “Legal Department” were added. The company through 
its solicitor pleaded guilty, and on its behalf it was stated that the 
main business of the company was conducted in Scotland, and 
under Scottish law the phraseology of the letter in question did 
not constitute any offence. The learned Magistrate fined the 
company £.10 and ordered it to pay £.10 10s. cosis. S. 46 of the 
Solicitors Act, 1932, provides that “any person, not having in force 
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a practising certificate, who wilfully pretends to be, or takes or 
uses any title, addition or description implying that hc is qualified 
or 1ecognised by law as qualified to act asa solicitor, shall be 
liable on summary conviction to a penalty not exceeding ten 
pounds for each such offence.” It may seem strange that anyone 
should think it possible for a limited company to sit for The Law 
Society’s examinations and take out a practising certificate, but 
the words of the section are quite clear, and if there is any impli- 
cation in a company’s “title addition or description” that it is 
entitled to act as asolicitor, it would seem that an offence has 
been committed. The question of a limited company’s liability to 
prosecution for criminal offences was dealt with by Mr. Justice 
Finlay in R v. Cory Bros. & Co., Ltd. (1927) 1 K.B. 810, where it 
was held that a limited company cannot be guilty of manslaughter. 
It seems clear that “‘acorpoi1ation cannot be guilty of treason or 
ot felony” or of perjury or offences against the person—per Lord 
Denman, C.J., in Reg v. Great North of England Railway Co., 
9 Q.B. 215. But “a corporation may be indicted for breach of 
duty imposed upon it by law’—per Patteson, J., in Reg v. 
Birmingham and Gloucester Railway Co., 3 OB. 223; It vs 
clear also that a company may be fined—Pharmaceutical Soctety 
v. London and Provincial Supply Association (1880) 5 A.C. 857. 
A company obviously cannot be sent to prison, although it seems 
that it may be guilty of crimes for which there are the alter- 
native punishments of imprisonment or a fine. In sucha case the 
Court, of course, imposes a fine.—S.J. 1933, p. 70. l 


aan TAN KA, 


What Galsworthy Might Have Been.—It is curious that Mr. 
John Galsworthy, Barrister-at-Law, should have taken a law 
degree at Oxford, that he should successfully have performed the 
prescribed exercises and ritual in legal learning and dining, and 
gone so far as to have himself published a barrister in Lincoln’s 
Inn atthe age of 23: yet never afterwards to have shown any 
inclination to practise in the profession or uttered one word of 
regret (so far as is known) by reason of his failure so to do. For 
it is now declared and admitted on every hand that he would have 
made a first-rate Judge, the sort of man who would have been 
quick to see the salient points in a case; one who would probably 
have been a very sound lawyer; a just Judge, who in criminal 
causes and matters would have tempered justice with just about the 
right allowance of mercy. He might, like Maule, J., have delivered 
a judgment or two which would have made legal reforms inevi- 
table. However, most people, and lawyers not a few, may think 
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the leading decisions and the Act well lost in the finding of the 
Forsyte Saga, and especially of Soames. 

And there is little doubt that Galsworthy the novelist and 
playwright is far more famous than Galsworthy J. or L. C. J., or 
even Galsworthy L. C. could hope to have been. The greatest of 
Judges do not in life or death receive even in their own country 
such obituary notice and applause as have been given to Mr. John 
Galsworthy at home and abroad.—L. J. 1933, p. 97. 





The Judge-Maker.—Lord Sankey, during his terms of office 
as Lord Chancellor, has madea few judges, and he will be respon- 
sible for the making of a few more; but neither he nor any other 
Lord Chancellor can compare in this respect with that Lord Hals- 
bury who was first editor of the Laws of England. Lord Halsbury 
was not addicted to reforms. Lord Sankey is that way inclined; 
but as Judge-maker Lord Halsbury left other L. Cs. standing. 


Some time before his last Chancellorship came to an end there 
were only two occupants ot the Bench who did not owe the appoint- 
ments they were then holding to his selection or recommendation. 
Wills, J. and Kennedy, J., were the two. By the year 1904 he 
had made as many as as twenty-eight Judges, and if Law Lords 
and Lord Justices (for whom the Prime Minister was technically 
responsible) are included in the list, the total of the Halsbury 
creations amounted to thirty-two. There is no valid reason why 
they should not be included, for Prime Ministers, as a rule, are 
generally guided, often wisely, by the views of the Lord Chancel- 
lor, in exercising this right to nominate Law Lords and Lord 
Justices for His Majesty’s approval.—L. J. 1933, p. 97. 





Drugs and Alcohol in Germany.—The drug problem ın Germany, 
probably owing to its large land frontiers, until recently gave the 
authorities considerable anxiety. On the Ist of April, 1931, an 
ordinance was promulgated which imposed very severe restrictions 
on the use of drugs of addiction. The medical profession co- 
operated by submitting to provisions which would possibly have 
been strongly resisted by their colleagues in other countries. A 
doctor who prescribés more than 0.2 g. of morphia or 2 g. of 
opium a day for a patient must record every prescription in a 
morphia book, and substitute preparations must be used whenever 
possible. Dr. P. Wolff, editor of the Deutsche medtsinische 
Wochenschrift and one of the leading experts of the League of 
Nations in this field, explained recently in a lecture before the 
Society for the Study of Inebriety that as a result of this 
ordinance the consumption of morphia had fallen about 20 per cent. 
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and that of opium by about 30 per cent. Heroin, which plays so 
large a part in addiction here and in other countries, is hardly 
used in Germany at all. Similar restrictions on the use of 
cocaine by the medical profession have resulted in a decrease in 
its consumption by more than 50 per cent., and the authorities 
hope to stamp out cocainism altogether. The alcohol problem 
has been treated in the same determined way: the Licensed 
Premises -Act of July, 1930, had as its object to prevent the sale 
of alcohol to intoxicated persons and young persons under eighteen, 
and on sports grounds, and to prohibit the sale of tobacco to 
children under sixteen. The granting of licences is made depen- 
dent on the demand; opening and closing hours are defined, and 
the sale of spirits may be prohibited at certain times, such as 
pay-days and election days. The treatment of drunkenness is 
systematically organised through the whole country, and legislation 
is shortly to be introduced by which a judge may order an 
inebriate to undergo withdrawal treatment and supervision. — 
S. J. 1933, p. 90. 


Multons in the Scales.—A High Court judge, even working on 
a reduced salary, must feel the godlike majesty of his office when 
called on to determine the fate of a £37,000,000 claim as was 
Luxmoore, J., recently in the Grand Trunk Railway Case. Still, 
in these upper regions of calculation, a far more spectacular judg- 
ment was given in 1855, when Judge Thompson of the High Court 
of California awarded John Sutter £40,000,000 damages against 
over 17,000 trespassers on his estates, £5,000,000 against the State 
Government and £10,000,000 against the Federal Government of 
the United States. Sutter’s vast territories comprised the sites of 
San Francisco and Sacramento. There he lived in princely state 
owning great herds of cattle and keeping a private army to over- 
awe the Indians. Then gold was discovered on his land and all 
his property rights were violated in the ensuing rush. The action 
which he won took him four years to prepare, but it availed him 
nothing. “Ihe enraged mob ravaged his estates, burnt the San 
Francisco Court House and tried to lynch Judge Thompson who 
had to run for his life. After years of futile effort to obtain 
justice at Washington, Sutter died a pauper outside the Capital._— 
S.J. 1933, p. 97. 





The Concealment of Names.—lIn referring last week to a case 
relating to income tax on illegal profits, in which the defendant’s 
name had been suppressed, we noticed that no explanation of this 
suppression had been given; nor, so far as we are aware, has it 
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yet been given, But, as The Spectator pointed out in last Satur- 
day’s issue, there is rarely anything to be said for the suppression 
of names in Court, except in blackmail cases It is of the essence 
of English justice that trials should be in public, and, except where 
the Legislature has otherwise directed, that all the proceedings, 
including the names of the parties, should be open to publication. 
It was stated by the Attorncy-Gencral that an order had been 
made that the name of the defendant should be kept secret, and 
the Judge is saidto have remarked that the order had not been 
made by him, but he described it as “an order by which all con- 
cerned are bound”. We quote the words from the Spectator, 
But who has authority to make suchan order? It can hardly be 
the Inland Revenue Commissioners, though it seems probable that 
it was they who purported to do go. And if they purported to 
make such an order, it certainly did not bind the Court. The 
suppression of the name of a party can only be justified as a part 
of the procedure of the Court. We should have thought that all 
this was quite plain. The Court had no jurisdiction to try the 
case unless the name was disclosed., That, we take it, is self- 
evident. And only the Judge could direct the name to be suppres- 
sed. Either the Attorney-General or the Inland Revenue Com- 
missioners should give an explanation of the matter.—L_J. 1933, 
p. 105. 





Party Politics and Chanity.—We are perhaps approaching a 
time when the party system, which has dominated the politics of 
this country fortwo or three ceniuries—and if we go back to the 
factions of the Red and White Roses, much longer—will have 
come to an end, and Government will be national in fact as wel] 
as in name. When that time comes, a gift for the commemora. 
tion of a national statesman, and for education in national princi- 
ples will, no doubt, be charitable, and will gain the benefits appro- 
priate to that character. It will not be hurt by the Rule against 
Perpetuities, and it will be exempt from income tax—assuming that 
in that Augustan Age there will be such a lax. But at present we 
still live under the party system, and gifts which are fora party 
and not for the State have not that qualily of general benevolence 
which the law requires in a charity. Hence Mr. Justice Finlay 
has been constrained to hold in the case of the Bonar Law Menio- 
rial Trust (Times, 28th ult.) that the Trust is not a charity, and 
isnot exenipt from tax. True, it supplies education in politicaland 
social science. But, in substance, so the Special Commissioners 
held, and Finlay, J., agrees with them, the Trust commemorates an 
eminent Conservative leader, and promotes the principles of the 
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Conservative party; and its educational functiuns are only sub- 
sidiary. Even “patriotic purposes” are not charitable: Attorney- 
General v. National Provincial and Union Bank of England (Re 
Letley) (1924, A. C. 262); though a gift “to my country, 
England”, answers the test: Re Smith (1932, 1 Ch. 153); which 
shows how fine is the distinction between what is a charitable gift 
and what is not.—L. J. 1933, p. 106. 





The Public Trustee on Trusteeship.—A paper prepared by Sir 
Oswald Simpkin, the Public Trustee, and read recently at a 
London meeting of the Incorporated Secretaries Association, 
contained strong criticisms of private trustees. He emphasised 
that “the losses caused by honest muddling and incompetence are 
just as grave as those caused by actual fraud, if not even 
graver. Many private trustees are apathetic and indolent, 
if nothing worse.” Sir Oswald proceeded to give some interesting 
statistics explanatory of the growing work of his own department. 
The annual turnover in respect of capital and income is now about 
60,000,000/. Last year the. only claim against the office was one 
for 261.1 The Department administered 18,500 wills and trusts. 
The nominal value of the funds under its control 1s approximately 
215,000,000/., in addition to landed property, of which much had 
never been accurately valued, but which might be taken roughly 
at 50,000,000/. It had, at a guess, something like 200,000 benefi- 
ciaries, and is distributing something like 10,000,000]. a year in 
income alone. In addition to cases now under administration, 
the office has administered and completely wound up a further 
11,500 cases, making a total of approximately 30,000 wills and 
trusts, with an aggregate value close upon 340,000,000/. “ Trustee- 
ship” added Sir Oswald, “is often regardedas a perfunctory 
task, but trusteeship of that character could not be swept away 
too soon. It opened the door to all sorts of muddles and mistakes, 
sometimes even to fraud and robbery, and it lulled beneficiaries 
nto a sense of security from which there might be a rude awaken- 
ing.” —L.J. 1983, p. 106. 





Scrutton, L.J., Caps It—Our legal annals contain several 
examples of swift litigation in criminal cases; arrest, trial and 
execution between sunrise and sunset and so forth; but the speed 
possible in civil cases was not fully appreciated until the revelation 
of Scrutton, J.,a few days ago. His statement, so clear and un- 
equivocal, is not yet universally accepted, not because the incredul- 
ous people have any doubt as to the integrity of the Lord Justice, 
but because they are not sure whether he has the dates right or 
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whether, maybe, the Monday was in one week and the Tuesday 
in another. Here is the statement: “The New Procedure has 
not yet reached the standard of the Commercial Court. In my 
time we issued a writ on Monday and obtained judgment on 
Tuesday. I was counsel in the case.” 


Counsel in the case before the Court of Appeal was under- 
stood to indicate, in a boastful sort of way, that his action was 
begun on July 6, 1932, and that judgment had been given by the 
New Procedure Judge on July 29—‘‘23 days later,” counsel added, 
so that there should be no misunderstanding as to the pace. But 
the Lord Justice was not impressed; and why should he, when in 
his young days he had a case in which the speed was twenty times 
as fast; andin which, so faras we know, the record-breaking 
judgment of the Commercial Court was not the subject of an 
appeal. But it cannot have been usual, even in the speedy and 
naughty ‘nincties, for trial and judgment to follow so swiftly 
upon the writ, —L. J., 1933, p. 116. 


S 


A Fair and Courteous Judge.—All members of the profession, 
barristers and solicitors (and there are many), who have con- 
ducted cases before His Honour Judge Harrington, profoundly 
respect him as a Judge and love him as a man. Their sorrow at 
the illness which overtook him on the Bench is correspondingly 
sincere, and they profoundly hope that he may soon be restored 
to health. He has never spared himself in discharging the 
onerous duties of County Court Judge, and his illness is largely 
due to overwork. 


It is comparatively easy for a High Court Judge to maintain 
an attitude of judicial calm and to hear without manifest impatience 
the arguments, good and bad, which may be addressed to him at 
length; and to listen with composure to wandering witnesses. 
For the. County Court Judge with a multitude of cases, the facts 
of which he must often himself elicit, it is not so easy; and that is 
why, no doubt, some County Court Judges appear to be bad- 
tempered, irascible and rude. Judge Harrington is one whose 
character has proved superior to such adverse circumstances: his 
courtesy is constant; and he not only renders justice to the best 
of his good ability, but plainly appears to plaintiff and defendant 
to be doing so.—L.J., 1933, p. 116. 
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BOOK REVIEWS. 


MALABAR TENANCY ACT WITH A CRITICAL AND ANALYTICAL 
CoMMENTARY, by Mr. T. Govindan Nair, B.a.,B.L., Vakil, 
Chowghat. 


The Malabar Tenancy Act is a fairly difficult Act to construe 
and there is no case-law to assist the practitioner. In the 
circumstances, light from whatever quarter must be welcome. 
A not unsuccessful attempt is made in the book with the available 
materials to make the provisions of the Act intelligible. The 
Introduction gives the history of the legislation which, as is well 
known, is a long one. The Appendices give the Statement of 
Objects and Reasons and the forms. We have no doubt the 
profession will find the book useful. 


OS 


A HANDBOOK oF CRIMINAL Procepury, by Mr. S. Ranganadha 
Iyer, B.a.,B.L., Advocate, Madras. Price Rs. 5. 


Mr. Ranganadhaiyar is not a person unfamiliar to the profes- 
sion. It is no exaggeration to say that his Criminal Procedure Code 
has become the feature of the Library of every lawyer and every 
Court in the Presidency. The present is an abridged edition of his 
book brought up to date for the benefit of apprentices preparing 
for their examination and practitioners while on their legs and we 
have no doubt that the book will abundantly serve that purpose. 
As an introduction Mr. Ranganadhaiyar has printed the lectures 
he recently delivered to the apprentices. Therein he gives a clear 
exposition of the history and the provisions of the Act. The 
selection of cases (which, in the preparation of such books, is the 
most difficult part of the process) has been very judicious. As a 
ready referencer, practitioners will find the book very useful and 
if one may venture on a prediction, students might soon find it an 
indispensable book. 
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Bastruddin Ahmed1.) On the merits of the application we are 
not satisfied that the discretion vested inthe District Judge has 
been wrongly exercised by him. In these circumstances we dis- 
miss this miscellaneous appeal with costs.” The earlier decision 
of the same High Court in Sinnaswami Chettiar v. Aligi 
Goundan’ was not brought to the notice of their Lordships and 
the judgment, crisp as it is, leads us to examine the soundness 
of the Calcutta decision in Abdul Rasak v. Bastruddin Ahmed}. 
In that case the petition for adjudication was dismissed and 
the insolvent preferred an appeal under S. 46 of the Act of 1907 
to the High Court. During the pendency of the appeal some of 
the insolvent’s creditors had taken out execution of their 
decrees, and one of them had actually applied for the issue of a 
warrant of arrest. The insolvent thereupon applied to the High 
Court for ad interim protection. The point was whether the 
High Court had the power as an appellate Court under S. 47 of 
the Act of 1907 to grant ad interim protection. In holding that 
it had such power, their Lordships observed, “ To put the 
matter in another way, an ad interim order made by a Court of 
Appeal is merely the exercise by it, fora limited time and 
purpose, of its wider power to make an order of the same des- 
cription in reversal or modification of the order of the Court 
of first instance. Now, in the case before us, if the appeal 1s 
ultimately successful, the Court will make the order of adjudi- 
cation which should have been made by the Court of first 
instance under S. 16 of that Act and the effect of the order will 
be that the whole of the property of the insolvent will become 
vested in the Court or in a Receiver, the insolvent if imprisoned, 
will be released, and nocreditor, to whom the insolvent is 
indebted in respect of any debt provable under the Act will 
have any separate remedy against his property or person. It is 
manifest therefore that this Court may, on the principle just 
explained, make an ad interim order affording the petitioner 
protection against proceedings by any creditor taken for the 
enforcement of any debt provable under the Act; in other 
words, the Court in passing such ad interim order makes by 
anticipation as it were for a limited time and purpose the order 
which it is competent to make at the final hearing of the appeal 
under S. 46 read with S. 16—by cl. (6) of which section it will 
relate back to and take effect from the date of the presentation 





1. (1910) 14 C. W. N. 586. 2. (1924) 47 M. L. J. 530. 
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of the petition of insolvency.” It is doubtful if this reasoning 
of their Lordships will apply toa case arising under the present 
Act V of 1920. In Jewraj Kharewalla v. Lalbhat Kalyanbhai, 
a case decided under the present Act, the question was left 
open, although Page, J., observed that even if the Insolvency 
Court passed an ad interim order of protection in the exercise 
of its inherent powers, His Lordship would not interfere under 
S. 115 of the Civil Procedure Code, 1908. 


The law therefore as regards the point under consideration 
is, that the Insolvency Court can, in the exercisé of its inherent 
powers, grant ad interim protection. This, it is submitted, is not 
correct in view of the provisions of the present Act. If we 
examine the point a little closely, it will be seen that the word 
“ protection” occurs only in S. 31 of the Act. S. 23 provides 
for release from arrest or imprisonment only if the debtor is 
under actual arrest or imprisonment in execution of a decree 
for the payment of money. Hence, as observed by Page, J., in 
Jewraj Kharewalla v. Lalbhat Kalyanbhasi, there is no 
provision in the Act in respect of orders to prevent the arrest 
of a petitioner pending the hearing of a petition for insolvency. 
The question therefore is whether S. 5 of the Act of 1920 read 
with S. 151, Civil Procedure Code, 1908, can be construed to 
confer on an Insolvency Court the power to grant ad interin 
protection. S. 9 of the Act of 1920 opens with the expression 
“subject to the provisions of this Act” which obviously means 
that the powers conferred by that section are not to be exer- 
cised in such a way as to be in conflict with the powers con- 
ferred by other provisions of the Act. Ss. 23 and 31 no doubt 
confer certain powers on the Insolvency Court under certain 
circumstances but as regards the power to grant ad interim 
protection against a threatened arrest before adjudication, the 
Act is silent. Apparently therefore the decided cases already 
referred to are obliged to resort to the inherent powers of an 
ordinary Civil Court provided for in S. 151, Civil Procedure 
Code, 1908. The Calcutta case, Abdul Rasak v. Basiruddin 
Ahmed®, was decided under the Act of 1907, which provided by 
S. 16 for automatic release of the debtor from liability to 
arresL or imprisonment in respect of a debt provable under 
the Act, as soon as the order of adjudication was passed. 
The other three cases, two of the Madras High Court, and one 





1. (1926) 30 C W. N. 834. 2. (1910) 14 C. W. N 586. 


LXIV] THE MADRAS LAW JOURNAL. 135 


of the Calcutta High Court, decided under the present Act 
of 1920, do not carry the point further. The learned 
Judges in Sinnaswami Chettiar v. Aligi Goundanl merely 
observe that neither the state of affairs contemplated by S. 31 
nor by S. 23 of tbe present Act had arisen in that case, and that 
therefore there was no necessity to grant protection at that stage. 
The decision in the later Madras case, Nallagaiti Goundan v. 
Ramana Goundan?, merely follows the ruling of the Calcutta 
High Court in Abdul Rasak v. Bastruddin Ahmed3, decided 
under the Act of 1907. The learned Judges in Jewraj Khare- 
walla v. Lalbhat Kalyanbhat‘, decided under the present Act, 
leave the question open, and the earlier Calcutta case, Abdul 
Razak v. Basiruddin Ahmed3, has not even been referred to. 


Ii is doubtful if when construing the powers conferred by 
' a special enactment the inherent powers of an ordinary Civil 
Court under S. 151, Civil Procedure Code, 1908, can be invoked. 
Besides nowhere in the Civil Procedure Code, 1908, or even 
under S. 151 of that Code, bas the Court been held to have the 
power or inherent power to grant protection to a debtor against 
his arrest after a decree is passed and before execution is taken 
out. It may be that the ordinary Civil Court can, under S. 151, 
Civil Procedure Code, 1908, or any other section of the Code, 
stay the execution of a decree, but that cannot mean that an 
Insolvency Court constituted under a special enactment has the 
like power before adjudication unless such power can reasonably 
be inferred from S. 5 or from the other provisions of the Act. 
The Legislature in enacting S. 28 of the present Act, which is a 
reproduction of S. 16 of the old Act of 1907, has omitted the 
word “person” which occurred in cl. (2) of the old section, and 
provided under S. 31 for protection against arrest only after 
adjudication. The automatic protection which under the old 
Act the insolvent obtained upon ad judication was abolished, and 
S. 31 made it necessary tor him to apply to the Court for pro- 
tection. The intention of the Legislature is therefore clear that 
if at all the Insolvency Court has power to grant protection 
from arrest, it can grant such protection only after adjudication 
or under the circumstances mentioned in S. 23, unless the 
question of protection from arrest before adjudication is taken 


a 


1. (1924) 47 M L. J. 530. 2. (1924) 47 M. L. J. 783. 
3. (1910) 14 C W. N. 586. 4. (1926) 30 C. W. N. 834. 
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to be a question “of any nature whatsoever” within the 
meaning of S. 4 of the present Act. 

S. 9, cl. (1) of the English Bankruptcy Act, 1914, confers 
express powers on the Bankruptcy Court to stay after the 
presentation of a bankruptcy petition, any action, execution or 
other legal process against the property or person of the debtor, 
and hence under the English Bankruptcy Law, the Bankruptcy 
Court has power to grant protection from arrest before adjudi- 
cation. There being no corresponding provision in the 
Provincial Insolvency Act V of 1920, it is too much to infer 
from S. 5 or any other provision of that Act that the Insolvency 
Court has any such power. The Presidency Towns Insolvency 
Act also does not appear to confer any such power on an 
Insolvency Court, notwithstanding the provisions contained in 
Ss. 18 and 18-A of that Act. S. 18 of the Presidency Act 
enables the Insolvency Court to stay after the making of an 
order of adjudication any suit or other proceeding pending 
against the insolvent. S. 18-A of the said Act merely enables 
the Court to stay any insolvency proceeding pending against the 
debtor in any other Court subject to its superintendence 
although power to stay such proceeding can be exercised after 
the presentation of an insolvency petition and before adjudi- 
cation. 

In this state of the law on the point, either the Legislature 
should intervene by enacting a provision similar to S. 9, cl. (1) 
of the English Bankruptcy Act or the question should be set at 
rest by an authoritative pronouncement preferably of a Full 
Bench. 

M. V. RAMASWAMI IYER, B.A., B.L., 
— Vakil, Tinnevelly. 
CRITICAL NOTES. 

VENKATACHALAM PILLAI v. SETHURAM Rao, (1932) 64 
M. L. J. 354 (F. B.), Koraruu Ayyar v. RANGA VADHYAR, 
(1912) I. L. R. 38 Mad. 114: 24 M. L.J. 84 AND AVULA 
CHARAMUDI v. MARRIBOYINA RAGHAVALU, (1915) I.L. R. 39 
Mad. 462: 28 M. L. J 471. 

(Appiication of the Rule against perpetuities to contracts 
for sale, re-sale, etc.) 

The above question left open by the Full Bench in Ven- 
Ratachalam Pillai v. Sethuram Raol would seem to admit of a 








1. (1932) 64 M. L. J. 354 (F. B.). 
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confident answer in the light of two judgments of the Privy 
Council. 

The rule against perpetuities is enacted in S. 14 of the 
Transfer of Property Act, and in determining whether a parti- 
cular provision falls within or outside the permitted bounds, 
it is well settled that regard is to be had to possible contingen- 
cies and not to actual events as they turn out. In other words, 
if the future event on the happening of which the disposition 
is contingent, is not absolutely sure of happening within the 
sanctioned period, and if there is the least possibility that the 
event may not happen within that period, the disposition fails 
on the ground of remoteness. 

Till the Ist of April, 1930, when the Amendment Act AA 
of 1929 came into force, nothing in the second chapter of the 
Transfer of Property Act (which includes S. 14) could affect 
any rule of Hindu Law; that is to say, any rule of Hindu Law 
which was inconsistent with the provisions of Chapter II was 
saved by S. 2as it stood before the amendment; but where the 
Hindu Law was silent, the provisions of Chapter II were 
applicable to Hindus. 

Does the Hindu Law contain any doctrine of perpetuities ? 
Is the principle of S. 14 of the Transfer of Property Act 
applicable to contracts of sale by Hindus? The observations 
thereon by Sir Bhashyam Aiyangar in Ramasami Pattar v. 
Chinuan Asari! furnish a convenient starting point for discus- 
sion. He pointed out that though the doctrine of perpetuities 
has no place in Hindu Law, the principle underlying it is not 
foreign to Hindu Law. By reason of the decision in the 
Tagore case, the power is under the Hindu Law even more 
restricted than under the English doctrine of perpetuities and 
the same limitation has been applied by the Privy Council to 
transferees for consideration (Chundt Churn Barua v. Sidhes- 
wart Debt). 

As regards contracts, the decision in London and South 
Western Railway Co. v. Gomm3 rests on the principles that a 
covenant to convey, though it does not run with the land, binds 
the land, and creates an equitable interest in the land in favour 
of the person entitled to call for a conveyance, and that the 
rule against perpetuities is applicable as much to executory 





1. (1901) I.L R 24 Mad. 449 at 467 to 470 
2 (1888) L. R 15 I. A. 149: LL.R. 16 Cal. 71 (P.C). 
3. (1882) 20 Ch. D. 562. 
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equitable estates in land as to legal estates. Noticing a possible 
distinction on the ground that a contract for the sale of land 
does not under the Indian Law create any interest in the land, 
Sir Bhashyam Aiyangar went on to observe that there is really 
no substantial difference between the English and the Indian 
Law in respect of contracts of sale of immovable property, and 
it does seem reasonable and in accordance with principles of 
general jurisprudence that there should be some limit of time 
beyond which the performance of contracts for the transfer of 
property by wayof sale, pre-emption or otherwise must not be 
allowed toe be held in suspense or postponed. “Although S. 14 
deals only with transfers, the provisions of that section,” he 
said, “could in some cases be practically defeated if cove- 
nants are not held to be void for remoteness on the ground that 
by themselves they create no interest in property”. 

The learned Judge considered that it would be revolu- 
tionary to follow in this country the decision in Gomm’s case}, 
and yet he foreshadowed the way of revolution. Indeed, the 
revolution has been accomplished beyond challenge by the 
decision of the Privy Council in Maharaj Bahadur Singh v. 
Batchand Choudhurys. The case arose in the mofussil, and 
related to a contract (of 1872) which was entered into 34 
months before the date on which the Indian Contract Act came 
into force. The judgment of the Privy Council (which was 
pronounced in 1920) goes on the implied footing that the 
Hindu Law on the point is. substantially the same as the 
English Law; in other words, the rule in Gomm’s casel was 
held applicable to Hindus on general principles of justice, 
equity and good conscience. 


In compromise of a litigation, the proprietor of a hill 
had agreed with a Society of Jains that if the Society should 
require a site thereon for the erection of a temple, he and his 
heirs would grant a site free of cost. The proprielor after- 
wards alienated the whole hill and the Society, by their repre- 
sentative, sued the alienees for possession of a site defined by 
boundaries. 

The Board observed: 


“If the case be regarded in the light of an agreement to grant in the 
future whatever land might be selected as a site fora temple, as the only 





ad 


1. (1882) 20 Ch. D. 562. 
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interest created would be one to take effect by entry at a later date, and as 
this date is uncertain, the provision is obviously bad as offending the rule 
against perpetuities, for the interest would not then vest in presenti, but 
would vest at the expiration of an indefinite time which might extend beyond 
the expiration of the proper period.” 


Under the Indian Law, a contract of sale (or re-sale or 
pre-emption) of immovable property does not, of itself, create 
any interest in, or charge on, such property (S. 54, Transfer 
of Property Act); and so, the text of S. 14 (Transfer of 
Property Act), literally interpreted, cannot apply to such a 
contract not amounting to a transfer. “The law of India 
knows nothing of the distinction between legal and equitable 
estates: by that law there can be but one owner” (Rant Chhatra 
Kumari Devi v. Mohan Bikram Shahi). Even so, the Privy 
Council have not flinched from applying to Hindus the rule in 
Gronun’s case? and that was because they considered that the 
rule was founded upon “the wide basis of equity and good 
conscience, which have always been pillars of the administration 
of justice in India” (Tara Kumari v. Chandra Matleshwar8). 
The expression “justice, equity and good conscience” (appear- 
ing in the Civil Courts Acts of the various provinces) has been 
interpreted to mean the rules of English Law so far as they are 
applicable to Indian society and circumstances (Waghela Raj- 
sanji v. Shekh Masludin4). An Englishman would naturally 
interpret the expression as meaning such rules of English law 
as he happened to know and considered applicable to the case 
(Ibert). 

Reference may here be made to S. 32 of the Contract 
Act which provides that 


“Contingent contracts to do anything 1f an uncertain future event hap- 
pens cannot be enforced by law unless and until that event has happened; if 
the event becomes impossible, such contract becomes void”, 


and to the enactment in S. 23 that 


“The consideration or object of an agreement is unlawful, if it is of 
such a nature that, if permitted, it would defeat the provisions of any law”. 


Suppose there isa transfer of property by Y, a feminist, to 
take effect (without further formality) so soon as the British 
Premiership comes to be held by a woman,—the transfer 
is void on the ground of remoteness; for, the contemplated 
event is not inherently sure of happening within the period sanc- 


—_—, 


1. (1931) L. R. 58 I. A. 279 at 297 :I L R. 10 Pat. 851 at 869, 870: 
61 M L. J 78 at 89 (P. C.) 
2. (1882) 20 Ch. D. 562 
3. (1931) L R. 58 I. A. 450 at 455: I L R 11 Pat. 227 at 233: 
62 M. L. J. 60 (P C.). 
4, (asr L. R. 141 A.89at9%6: I L. R. 11 Bom. 551 at 561 (P. C). 
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tioned by the law, and there is some possibility of its not hap- 
pening within 18 (or 21) years of the expiry of all the lives now 
in being on this globe. That being so,a contract by X, the femi- 
nist, to transfer property so soon as the British Premiership 
comes to be held by a woman, would, if permitted, defeat the 
well-established law of perpetuity; and good sense, good logic 
and good law require that such a contract should be deemed void 
and refused specific performance even as between the original 
contracting parties (Kalachand Mukherji v. Jatindra Mohan 
Banerji1) ; citing Maharaj Bahadur Singh v. Balchand’, Rama- 
sami Pattar v. Chinnan Asaris and Kolathu Ayyar v. Ranga 
Vadhyart among other cases; see also Dinkarrao Ganpatrao 
v. Narayan Vishwanath’; but contra Aulad Alt v. Ali Athare. 

Dealing with S. 6 (a) of the Transfer of Property Act, 
the Privy Council have endorsed the Madras view that it 
would be futile to forbid transfers of expectancies if contracts 
to transfer them are to be enforced as soon as the estate falls 
into possession; and such cor.racts have been declared void 
under S. 23 of the Contract Act, on the ground that, if per- 
mitted, they would defeat the provisions of S. 6 (a) of the 
Transfer of Property Act (Annada Mohan Roy v. Gour Mohan 
Vullick? approving Sri Jagannada Raju v. Sri Rajah Prasad 
Raos). That line of reasoning applies to the case now on hand. 

The legislative changes in the Hindu Law effected by the 
Hindu Transfers, Bequests and Disposition of Property Acts 
of 1914, 1916 and 1921 and the more recent enactment of 1929 
by which Chapter II of the Transfer of Property Act supersedes 
the Hindu Law on all matters covered thereby,—these are 
striking tokens of India’s appreciation of the English doctrine 
of perpetuities. The rule in Gommi’s case? is a salutary part of 
that doctrine. In 1920, the Privy Council upheld the rule as 
good for India; and the High Courts at Bombay and Calcutta 
have followed that ruling in Kalachand Mukherji v. Jatindra 
Mohan Banerjil and Dinkarrao Ganpatrao v. Narayan 
Vishwanaths. l KCCG 

1. (1928) I. L. R 56 Cal. 487 at 493 to 505. 
2. (1920) L. R 48 I. A. 376: 6 Pat. L. J. 163 (P. C.). 
3. (1901) L L. R 24 Mad. 449. 
4. (1912) I.L R 38 Mad 114: 24M L J 84. 
5. (1922) I. L. R. 47 Bom. 191 at 204 to 218. 
6. (1927) I. L. R. 49 All. 527 (F B). 

7. (1923) L.R SOL A. 239: I. = R. 50 Cal. 929 :45 M. L. J. 617 (P.C). 


8 (1915) I. L. R. 39 Mad. 554 at 558 to 560: 28 M.L J. 650. 
9, (1882) 20 Ch D. 362. 
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CORRESPONDENCE. 


SECTION 19, CLAUSE (XIV) OF THE COURT-FEES ACT 
AND ITS APPLICATION TO BATTA MEMOS FOR 
SUMMONING WITNESSES IN THE CIVI Courts. 


Till the advent of the Court-Fee Examiners in the year 
1929, to moffusil Courts for inspection, batta memos for sum- 
moning witnesses were noi treated as applications required to 
be affixed with Court-fee stamp to the value of twelve annas; 
since then, every subsequent memo to the first is treated in the 
nature of a second application, not coming within the exemption 
provided for under clause (iv) of S. 19 of the Court-Fees 
Act and Court-fee stamp to the value of twelve annas is 
insisted on being affixed to the batta memos, evidently under 
Article 1, Schedule II of the Court-Fees Act. But this 
practice does not seem to be uniform in all the Civil Courts in 
the Presidency. 

Apart from the fact, namely, that some Courts do not 
insist on every second batta memo for summoning witnesses 
being affixed with Court-fee stamps to the value of twelve 
annas. Uniformly, the variance in different Courts causing 
perplexity to the clients who have work in two or more Courts, 
let us examine the provisions of law to see whether the innova- 
tion is warranted. 

Clause (viv), S.19 of the Court-Fees Act reads thus: 
“Nothing contained in this Act shall render the following 
documents chargeable with any fee—First application (other 
than a petition containing a criminal charge or information) 
for the summons of a witness or other person, etc., etc. ... ”. 
As per Rule 50, sub-rule (1) of the Civil Rules of Practice a 
party who desires the attendance of any witness shall bring 
into Court a list of the persons in Form No. 20. In Form 
No. 20, as found in Vol. II of the Civil Rules of Practice and 
Circular Orders issued by the High Court of Judicature at 
Madras for the guidance of Subordinate Civil Courts in the 
Presidency, 1928 Edition, there is a request to the Court that 
the summons may be issued. Is the inclusion of the word 
“request ” to be construed as a prayer and is such a list to be 
construed as an application coming under Article 1 of 
Schedule II of the Court-Fees Act. 

In O. 16, R. 1 of the Civil Procedure Code, 1908, 
the wording is ‘the parties may obtain, on application 
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to the Court or to such officer as it appoints in this behalf, 
summonses to witnesses’. The application is not numbered 
as any interlocutory application. The Court does not 
pass any orders on the list of witnesses. Notice is neither 
ordered nor given to the opposite party, as is required to be 
given in the case of interlocutory applications. The Court is 
bound to issue the summons, excepting, in the exercise of its 
inherent power under S. 151, Civil Procedure Code, to prevent 
the abuse of its own powers, in extraordinary circumstances, it 
may refuse to issue the summons. The said refusal cannot be 
appealed on, independently of any appeal, that may be made on 
the Court’s decision in the subject-matter of the suit or proceed- 
ing. ‘The reasoning, that because the word employed in the 
Civil Procedure Code is an “application” cannot therefore 
warrant the levy of Court-fee of twelve annas in some Courts 
for every subsequent list of witnesses. 


The construction that is put upon the words “application,” 
“list” and “memo” in this connection is not the same by the 
ministerial officers of different Courts. The Court-Fee Examiners 
remark that every second or subsequent list of witnesses 
should be treated as not coming under the exemption provided 
for under clause (riv) of S. 19 of the Court-Fees Act and 
cannot be allowed to be understood differently for different 
Courts. There must be uniformity in observance. 


Before an original suit in a moffusil Munsif’s Court 
reaches the stage of trial, the parties have to apply for 
summons to witnesses at least half a dozen times. The life of 
an original suit in such Courts may without fear of contradic- 
tion be taken as extending for one year. It would, therefore, 
be throwing additional burden on the already impoverished 
litigants if every time he applies for summons for witnesses 
he is compelled to pay application fee of twelve annas. 

It is therefore necessary that there should be a finalily in 
the matter and the practice in vogue prior to the advent of 
the Court-Fee Examiners in not treating the list as an applica- 
tion requiring Court-fee should be restored. 


N. S. GURUSWAMI, 
Pleader, Koilpatti. 
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SUMMARY OF ENGLISH CASES. 


THomas v. OCEAN CoaL Company, Liattrep, (1933) A. C. 
100. 


Workmen's compensation—Injury from accident—Breach of 
statutory regulation—Accident if “arising out of and in the course 
of” employment—M eantng of. 

A hitcher whose work was to be in charge of the pit bottom, 
attend to the winding signals, close and open the gates, and help so 
far as necessary in getting full trams and empty trams into and out 
of the cages, crossed the pit bottom to see to the proper working of 
empties towards the main road and dashed back to cross under the 
descending cage towards his proper working side in order to be 
ready to receive that cage when it landed; but while crossing the 
pit, the cage descended on him and killed him. Though passing 
from one side to the other was one of the things he was engaged 
to do, it was in contravention of statutory regulation to pass across 
the pit bottom when the cages were working. The act of the work- 
man was for the purposes of the employer’s business. The widow 
claimed under the Act for compensation but the Court of Appeal 
and County Court Judge dismissed the claim holding that by acting 
contrary to the regulation, he added a serious peril and that placed 
him out of the scope of the employment. 

Held, (by the House of Lords) that notwithstanding the fact 
that the workman was acting in contravention of the statute when 
the accident happened, yet the injury must be deemed to have arisen 
out of and in the course of his employment under S 1, Sub-S. (2) 
of the Workmen’s Compensation Act, 1925. The proper course is 
to ascertain if, disregarding the prohibition, the injury was due to 
an accident arising out of and in the course ot the employment. The 
question is if at the time of the accident the workman had stepped 
outside the sphere of his employment or whether he was still within 
that sphere, although acting in contravention of a statutory and 
employer’s prohibition. 

Garrallan Coal Co.v. Devlin, (1927) A.C.59 and W4lsons 
and Clyde Coal Co. v. M’Ferrin, (1926) A. C. 377, followed. 


Stephen v. Cooper, (1929) A.C. 570, distinguished. 





WESTMINSIER BANK, LIMITED V. OSLER (INSPECTOR OF 
Taxes), (1933) A.C. 139. 

Income-ta*—Bank—Conversion of War Bonds to Conversion 
Loan and War Loan—Profits by such converston—If taxable. 

The Bank held large investments in National War Bonds of 
various issues. The Government offered to exchange those bonds 
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into 34 per cent. Conversion Loan stock at the rate of 134/. for each 
100/, nominal value of National War Bonds or into 5 per cent. War 
Loan, 1929-47. The Bank exchanged its National War Bonds 
some into Conversion Loan and some into War Loan and increased 
the value of its investments. The question was whether in arriving 
at the profits for income-tax assessment, the increased value should 
be taken into consideration. 


Held, that the exchange effected in the circumstances was the 
exact equivalent of what would have taken place had instruc- 
tions been given to sell the original stock and invest the proceeds 
in the new security. The investment represented by the original 
War Bonds came to an end as soon as the new securities were 
taken in its place, when a new venture was begun in relation to the 
new holding. There has been a realisation of the security. This 
ig not equivalent to mere exchange of an item in the stock in trade 
of a trader. Theprofit was therefore assessable to income-tax. 


Royal Insurance Co. v. Stephen, (1928) 14 Tax Cas. 22, 
approved. 





In re WILLIAM METCALFE AND Sons, Limitep, (1933) 1 Ch. 
142. 
Company—V oluntary liquidation of—Preference and ordinary 


shares—Surplus assets after payment of all habsdtites incluswe of 
paid-up capital to shareholders—Preference shareholders sf entitled 
to share therein pari passu with ordinary shareholders. 


A company registered in 1897 carried on business with a capi- 
tal of 24,000/. divided into 2,400 10/. shares, of which 1,000 were 
preference and 1,400 were ordinary shares. In 1928 it sold the busi- 
ness and resolved to be wound up voluntarily. The dividend on 
preference shares had been patd down to date, but no dividend was 
paid since 1918 on ordinary shares. After payment of debenture 
debt and other debts of the company, the paid-up capital was also 
paid off. There remained a surplus available for payment to 
shareholders; the bulk of which was attributable to accumulated 
profits. By clauses 5 and 12 of the articles, the preference share- 
holders were entitled to a fixed cumulative dividend of 54. per 
cent. per annum upon the capital paid up thereon and the return 
of their capital in priority to the ordinary shareholders. 

Held, that nevertheless the preference shareholders were also 
entitled to share equally with the ordinary shareholders in the sur- 
plus. Preference shareholders are members of the company and 
as much shareholders in it as the ordinary shareholders are, and 
they must be treated as having all the rights of shareholders except 
so far as they have renounced those mghts on their admission to 


LXIV] THE MADRAS LAW JOURNAL. 145 


the company. Mere priority advantages cannoi be taken as an 
implied renunciation by them of their other rights 


Per Romer, L.J —“ Supposing that you find the statement in 
the memorandum and articles of a company that the preference 
shares shall confer a right to a preferential fixed dividend of so 
much per cent. during the first five years of the «company’s exist- 
ence, and nothing more is said about the rights of the preference 
shareholders to dividend, it would be impossible in my opinion to 
argue that as from the expiration of those five years the prefer- 
ence shares did not rank in respect of dividend part passu with the 
ordinary shares.” 





BRADSTREETS BRITISH, Lro v. HAROLD MITCHELL AND CARA- 
PANAYOTI & Co., Lro., (1933) 1 Ch. 190. 


Contract_Mercanttile Inquiry Agency—Confidential reports to 
subscribers—Condttion to keep report secret—Indeninity for dama- 
ges by dtsclosure-—Action for libel—Agency made liable—Claim 
against the subscriber on indemnity—Liability of-—Clause tf valid. 


The plaintiff company was carrying on the business of a mer- 
cantile inquiry agency, the course of the business being to furnish 
reports to subscribers on the financial position of companies, firms 
or persons engaged in trade. It was a condition that the subscri- 
bers should keep the report secret and only for his exclusive use 
and the subscriber indemnified the company in respect of anv loss 
or damage it may suffer from the breach of the condition by the 
subscriber or his employees. The defendant company became a 
subscriber and enquired about the reputation of X &Co., whose 
agents the defendants were. The report was unfavourable. This 
report C, the managing director, communicated to M, a co-director. 
M in his private capacity applied to be made and became a subscri- 
ber of the plaintiff company, on the false representation that he 
had a private business of his own. M in that capacity then 
applied for information about X & Co. The plaintiff gave the 
same report, which M communicated to C. C then as X & Co.'s re- 
presentative instructed X’s solicitors. X & Co. thereupon issued a 
notice to the plaintiff, who wrote to the defendant company and M 
withdrawing the report and asking for its return. X sued plaintiff 
for libel and recovered damages. The plaintiff thereupon sued 
the defendant company and M for damages and on the indemnity 
clause. 


Held, that the defendant company did not disclose the report 
to any person other than its solicitors for advice, that M 
and C individually joined together tomake M a subscriber, get the 
report and disclose it to X, that they were not thereby acting as 
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defendant’s agents, that defendant company was not therefore 
liable for breach of contract. MW is liable for the breach. The 
agreement to indemnity was not void as opposed to public policy. 
It is not a contract to indemnify against the result of a libel pub- 
lished by M, but one by M not to disclose information, with a provi- 
sion for indemnity in respect of damage or loss which may be 
incurred from the breach of the contract by M not to disclose. 

Weld-Blundell v. Stephens, (1920) A. C. 956, discussed and 
followed. 

M cannot be made liable for the damages given in the libel 
actions, for that damage did not arise directly or indirectly out of 
any act of M but M is liable for damages resulting from his own 
breach of contract. 





In re ScIENTIFIC POULTRY BREEDERS ASSOCIATION, LIMITED, 
(1933) 1 Ch. 227. 


Companies Act, 1929—Ss. 4 and 5—Company—Limited by 
Guarantee—Objects encouraging and improving scientific methods 
of breeding etc. powiry—Memorandum of Assoctatton—Prohtb1- 
tion against remuneration to Governing Body members—Increase of 
business—S pecial resolulion granting remtuneratton—A pplication lo 
sanction the resoltsiton—If Court can sanction the alteration of the 
Memorandum. 

An association was registered under the 1908-17 Companies 
Act as a company limited by guarantee with the object of improv- 
ing breeds of poultry and promoting more scientific methods in 
feeding, housing and breeding poultry. The memorandnm of asso- 
ciation prohibited the payment of any remuneration or the division 
of any profits among the members of the Governing Body. The busi- 
ness and membership of the association so greatly increased in course 
of time that the Governing Body found that they were unable to 
bestow sufficient time unless they were paid for it. A special 
resolution of the General Body meeting was passed altering the 
memorandum by permitting remuneration to the members of the 
Governing Body to a certain extent. An application was then 
taken out by the association under S. 5 to sam lion the alteration. 

Held, by the Court of Appeal (reversing Eve, J.) thatit having 
been found that the alterations are desirable and put forward by 
the company in good faith, and that they are desirable for more 
efficiently carrying on the main objects of the company which are 
left unaltered, the alterations came within the scope of S. 5. 
Sub-s. (1), even though they do alter the character of the company 
in this sense, that for the first time the members will be entitled to 
receive remuneration or a share of profits. It is only if the altera- 
tion is of such a character as substantially to alter the main object 
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for which the company was formed, that the Court ought not to 
sanction it. 





In re Jackson. BEATTIE v. Murray, (1933) 1 Ch. 237. 


Will_Ambiguity in—Two legitimate and one ülegitimaie 
nephew of the same name—Bequest to my nephew A. M.” — Evi- 
dence if admissible to identify the nephew. 


A testatrix J. by her will devised and bequeathed the residue 
of her estate after payment of legacies, debts, etc., to “my bro- 
thers..... my sisters. ..... aud my nephew Arthur Murphy 
in equal shares”. 


At her death it was found that the testatrix had three persons 
who apparently answered the description “my nephew 4. M.”. 
Two of them were legitimate sons of twoof her brothers and 
the third was an illegitimate son of a sister. One of the nephews 
was resident in Australia for 17 years and had visited 
the testatrix during his visits to England. His father was not on 
good terms with the testatrix. The other nephew was living in 
England and known to the testatrix but his father hada share 
under the will and as he died during J.’s lifetime, the nephew was 
entitled to that share. The illegitimate nephew had married a 
niece of J. and the testatrix used to call him her nephew and was 
called “aunt” by him. During the latter part of her life, he had 
managed her financial affairs and in a previous will J. had described 
him as “my nephew A M., son of my sister M. M.”. 


Held. that the illegitimate nephew took in the circumstances. 
If there had been one legitimate nephew only named 4. M. that 
nephew would undoubtedly have taken the legacy, and no evidence 
at all as to the existence of the illegitimate nephew would have 
been admissible. But as soon as it appeared from the evidence 
that there is more than one nephew of that description, the Court 
is entitled to have evidence of the state of the family generally, 
and to be put to some extent in the position of the teslatrix in 
order to ascertain not what she intended but what the words which 
she has used were intended to mean. 

In re Fish, (1894) 2 Ch. 83, distinguished as a case where there 
was only one legitimate claimant and consequently no ambiguity. 


In re WrILLLANMS. WILIJAMS v. PAROCHIAL CHURCH COUNCIL 
OF THE PARISH oF ALL Sous, HASTINGS, (1933) 1 Ch. 244. 

Will-—Construction—Gift to husband absolutely “knowing 
that he is fully aware of my intentionw’—Dtiscusston of will before 


S 
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husband—Stence of husband—Husband aware of her intentions- - 
If intentions enforceable. 

Mrs. W made a will in the following terms: “I give and 
bequeath everything ..... to my dearly loved husband G. A. W. 
absolutely, knowing that he is fully aware of my intention that at 
his death all my possessions are to be sold and given to All Souls 
Church, Clive Vale, Hastings ..... I am aware of my husband’s 
intention to bestow his possessions at his death on the same All 
Souls Church ... .” The will wasin her own hand. It was read 
out by her solicitor in the presence of her husband. She referred 
to the intention expressed in her willand discussed its contents with 
her solicitor. The husband was present at the whole of the inter- 
view and heard what took place. The husband did not object to 
it. The wife predeceased her husband and the husband later died 
intestate. The question arose if the will conveyed the property to 
the Church or went to husband’s next of kin on his death. 

Held, that the husband knew that his wife’s desire was that at 
his death her property should go in the particular way which she 
indicated ; and by his silence he must be taken to have agreed, not 
merely to be bound by the terms of the wife’s will, or to give effect 
to the dispositions of i, but must be taken to have agreed to carry 
out his wife’s wishes. The husband therefore took the property 
burdened with that obligation and it is an obligation which the 
Court will enforce, by declaring that the property of the wife to 
which the husband was entitled under the will belongs to the 
Parochial Council in question. 

In re Hanton. Heaps v. Haxon, (1933) 1 Ch. 254. 

Wul—C onstruction — Proviso for defeasance of vested in- 
terest in a certain event, namely, marriage or association with a 
specific named person—Valtidsty of. 

By his will, a testator bequeathed certain property to his widow 
during her life or widowhood, and on her decease or re-marriage to 
his children, a son and a daughter in equal shares but subject to 
the proviso, namely, that if the daughter should intermarry with a 
certain person 4 B (named inthe will) or should live with him as 
his wife, although not married to him, or should misconduct her- 
self with him in any manner, or should leave home with the 
intention of living with him, or should be delivered of a child or 
children of whom the said 4 B should be the father, then in any ot 
those events, the bequest in her favour should be absolutely for- 
feited and void. There was no gift over in the event of the con- 
dition above referred to taking effect. The question was raised if 
the defeasance clause was effective or purely in terrorem or void 
either for uncertainty or otherwise. 
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Held, the conditions were not void for uncertainty, nor are 
they sa terrorem. The fact that there is no gift over does not make 
it in terrorem ; for there is herea clear desire of the testator to 
revoke the gift in those events. 





In re WiLLIAM C. Leitch Broturers, Lrp. (No.2), (1933) 
1 Ch. 261. 

Company—Winding up-—Fraudulent carrying on of business 
by dtrector—Declaration of Court to that effect—Recovery of 
moneys from director --How distribuiable—Companies Act, 1929. 

In the winding up of a company, the Court found as a fact 
that from March 1, 1930, the company was carrying on business 
with intent to defraud the creditors, and that it was so carrying on 
business to the knowledge and under the direction of a director. 
The Court thereupon made an order under S.275, Companies Act, 
1929, that the said director was personally liable to the extent of 
6000/. The liquidator recovered from the director 33561. on account 
of the 6000/. and asked for directions from Court as to how he 
ought to deal with the amount, whether they formed part of the 
general assets of the company available for all the creditors or 
distributable only to those creditors with whom debts were contract- 
ed during the period when the business was being carried on with 
intent to defraud. 

Held, that though the liability is measured by the debts of the 
defrauded creditors, yet it was not by itself a ground for holding 
that the ordinary rules of part passu distribution of assets should 
be departed from anda preference created in favour of the de- 
frauded class. The amount should be dealt with by the appli- 
cant as general assets. 





Cruse v. Mount, (1933) 1 Ch. 278. 

Landlord and Tenant—Lease of an unfurnished flat—No 
warranty of fitness for habitation. 

In regard to an unfurnished flat there is no warranty or 
implied condition as in furnished houses that the flat is reasonably 
fit for occupation. Were the matter res integra, the case of a flat 
may be treated as of a special character but Manchester Bonded 
Warehouse Co. v. Carr, 5 C. P. D. 507, was an authority against 
It. 





IsRAELSON v. Dawson (Port oF MANCHESTER INSURANCE 
COMPANY, LIMITED, GARNISHEES), (1933) 1 K. B. 301. 

Practice—Procedure—Garnishee order—If can be made whan 
debt disputed—Motor car insurance—Third party risks—Decree 
against assured for accident by him—If judgment-creditor can’ 
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attach the claim under the policy—Such claim tf a debt due to the 
assured. 

The plaintiff was knocked down and injured by a motor car in 
ihe possession of the defendant. The defendant was insured under 
a policy whereby the insurance company had agreed to “ indemnify 
the insured ... as regards all sums for which the insured ... shall 
become legally liable to pay in respect of ..... accidental bodily 
injury to any person. ...” The plaintiff obtained a judgment for 
150/. as damages for his injuries and proposed to garnish the claim 
under the insurance policy as a debt due to the defendant. 

Held, that in order to found jurisdiction to make any order 
for attachment or for the trial of an issue as to the debt, the 
applicant must first establish that there is in law a debt due from 
the garnishee to the judgment-debtor. As between the assured and 
the underwriter there is no debt. There may be a breach of 
contract or an obligation to indemnify him against such payment 
as he may have to make but that is not a debt which can be 
attached. 





Kocu v. Dicks, (1933) 1 K. B. 307. 

Bul of Exchange—Alteration of place where the bill was 
drawn from London to Gernany—Result to make it a foreign bill 
—Alteration without acceptor’s consent—If a material alteration 
avoiding the ball. 

D, an English merchant, bought some wireless apparatus from 
a Radio Co. in Germany and, for the price of these, accepted 
certain Bills of Exchange drawnin London. The bills were en- 
dorsed by the Radio Co. to K. who had financed that Company. As 
the German Bank refused to discount the bills unless they were 
drawn in Germany, the place of drawing was altered by the 
drawer himself from London to Deisslingen and thereby the bill 
became a foreign bill. ` 

Held, that as the alteration of an inland bill to a foreign bill 
alters to some extent the rights and obligations of the parties to 
the bill, the alteration after the bill was complete was a material 
alteration and as it was effected without the assent of the acceptor, 
the acceptor was discharged under 5. 64, Bills of Exchange Act. 
It 1s immaterial whether the alteration of the bill makes it more or 
less favourable to the holder who seeks to enforce the obligations, 
if jn fact it alters the legal incidence of the bills. 

Foster v. Driscoll, (1929) 1 K. B. 470, distinguished as a case 
where the alteration of the place was made while the bill was an 
incomplete instrument, a purported English bill on unstamped 
paper, with'no time for payment filled in. 
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BUCKLAND v. THE Kina, (1933) 1 K. B. 329. 


Petition of Right—Detinue by Crowns servants—Petition if 
hes—Packet of cinematograph films—tIf a “baggage of passengers” 
within S. 66, Customs Consolidation Act, 1876. 

The suppliant who was a producer of operatic films produced 
in Berlin films of six operas, packed the films in six separate 
parcels, each in a cardboard box, and registered them through from 
Berlin to Victoria Station, London. The suppliant travelled by 
the train by which the parcels were sent. On landing at Victoria 
the Customs officers detained the parcels and informed the suppliant 
that they were liable to duty and as they were not duly entered, 
they would be forfeited unless the duty was paid. After some 
years of correspondence, the suppliant (addressee of the parcels) 
launched a petition of right, claiming the return of the films or 
their value and damages for detention. 


Held, that the detention was lawful, as the parcels were not 
“baggage of passengers” within the meaning of S. 66 of the Customs 
Consolidation Act, 1876 and therefore liable to duty. 


A petition of right lies against the Crown in respect of goods 
wrongfully detained by its servants. It would bea grave state of 
affairs if a subject were destitute of remedy where the servants of 
the Crown wrongfully detained his goods. 





VANBERGEN V. ST. Eparunps Properties, Lrp.. (1933) 1 K.B. 
345. 

Contraci—Debt—Agreement to pay the debt to solicitor’s 
account in bank—Payment into bank likewise—If valid agreement 
—Debtif discharged by such payment. 

The plaintiff, a trader, was indebted to the defendants in the 
sum of 2081. for costs under judgments and he entered into an agree- 
ment with the defendants’ solicitors by which they agreed that if 
the plaintiff would pay the amount of the debt in cash into a bank 
at Eastbourne for the credit of the solicitors in London, that pay- 
ment would satisfy all sums which the plaintiffs owed them. The 
plaintiffs so paid the amount but nevertheless the defendant issued 
a bankruptcy notice to be served on the plaintiff. In an action by 
the plaintiff for damages, 


Held, that the payment into the bank discharged the debtor. 
The agreement so to accept it was not nudum pactum and the debt 
having been so discharged, the bankruptcy notice was unjustified 
and the defendants were liable to damages to the plaintiff which 
must be reasonable and temperate. 
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JOTTINGS AND CUTTINGS. 


China, Japan, and the Covenant.—The Covenant of the League 
of Nations was, according to its preamble, made “in order to 
promote international co-operation and to achieve international 
peace and security by the acceptance of obligations not to resort to 
war ” ; and it provides for the steps to be taken in the case of a 
dispute between Members of the League “likely to lead to a 
rupture.” This is Art. 15, and the steps prescribed by that Article 
are now being taken at Geneva, though the authors of the Covenant 
could hardly have anticipated that one of the disputants would—as 
Japan now—be at the same time enforcing its claims by arms. The 
earlier paragraphs of the Article provide for a Report by the 
Council on the dispute; but under a later paragraph, the Assembly 
may be substituted for the Council, and that course has been 
adopted. The Assembly have, with practical unanimity, adopted 
their Committee’s Report on the occupation of Manchuria by Japan, 
and that Report is adverse to Japan. Then “ any member of the 
League represented on the Council may make public a statement 
of the facts of the dispute, and of its conclusions regarding the 
same.” ‘This step also has been taken, and Japan has made a state- 
ment on her own behalf: “The Assembly stands, if it may „be so 
said, for mere formule—Japan for solid realilies..’ And so, the 
pleadings being closed—China has already entrusted her case to 
the League—and onc party having already taken the issue into its 
own hands, it remains to be seen what resources remain at Geneva, 
Meanwhile, Great Britain has given a lead to the rest of the world 
by placing an embargo on the export of aims to the East, though 
this is defective in that ıt saves existing contracts; and that it 
applies to China as wellas Japan, and thus confounds the innocent 
with the guilty. It can only be justified on the ground of pru- 
dence.—L. J., 1933, p. 141. 





So many Silks.—The lasi batch of silks (not excluding the 
supplementary list) has increased the number of K. C.’s once more 
to the number of more than 300. The list includes the names of 
County Court Judges and magistrates who in earlier days were 
called within the Bar; but allowing for these and other successful 
men, including those who, like Sir Harold Morris, Mr. Wingate- 
Saul and others, hold quasi-judicial and other offices of profit 
under the Crown, there remain a formidable crowd of silks who 
are plying, more or less successfully, for hire. 

Suppose for the moment (and only for the moment) that 
there are thirty Judges continually functioning during the working 
days of the year and 250 K. C.’s always available for work in 


LAIN) THE MADRAS LAW JOURNAL. 153 


Courts in which a silk might with propriety appear in his capacity 
as leader. If silks were engaged in Court as fully as these Judges, 
it would appear that of the 250, seventeen silks only (or there- 
abouts) would be required, allowing two for each of the Judges 
aforesaid. It looks bad for the majority; especially when one 
observes that there are silks who appear simultaneously in two or 
more cases in different Courts; and that the number of cases in 
which no silk is briefed, and when juniors are left to carry on the 
fight single-handed, is lamentably large. On the other hand, we 
know that silks do much good work in chambers; that none is 
continuously employed in Court; and that the remuneration earned 
by those who are only engaged on a casual or part-time basis 15 
sufficient to meet their more urgent needs.—L. J., 1933, p. 149. 





Concerning Ceremonial and other Matters.——For many years 
now the number of K. C.’s has remained more or less constant, not 
varying much above or below the total of 300. Compare this with 
the total of 14 K. C.’s in the second half of the eighteenth century , 
of 28 in 1850. Fifty years ago the number was 200, and in the 
early part of the present century the number had increased to 270. 

In the main the latest silks are men whose practice and pro- 
fessional standing at the Bar marked them out for such promotion ; 
but, as ın almost every previous case, the mode of granting and 
withholding of patents is not wholly understood. Why, it is asked, 
should Robinson, who has enjoyed a large practice for many years, 
be denied that which is granted to Jones, who never had one? 

And might not the ceremonial business be simplified or other- 
wise improved? Instead of this marching round to every 
occupied Court, and then being invited, individually, to“ move,” 
might there not be a single ceremonial in the Court of the L. C. J.. 
with all the puisnes present and correct? It would be much more 
impressive. The weary pilgrimage from Court to Court is not 
impressive, and is a nuisance to all concerned. 

And again: Why not abolish the custom of informing all one’s 
seniors of the Circuit Mess that il is one’s intention to apply 
to the Lord Chancellor for silk? The evils resulting from this 
custom have been enumerated time and again; while its advantages 
(if any) are far to seek.—L. J., 1938. p. 149. 





How to Slander Lawyers and Clergynen—WMany years ago 
there appeared in Scribner's Magazine an article (written by a 
lawyer) entitled “ Some Precepts for Slandering Safely ”; wherein 
the following passages appear, Holt and Yelverton being cited as 
the authorities. To follow them implicitly might be dangerous 
now. 
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“You can call a clergyman a dunce, a blockhead, a fool, for it 
` does not injure him in his profession. The Court held that one can 
be a good parson and a great fool; but otherwise of an attorney. 
It has been adjudged that to call a justice of the peace blockhead, 
ass, etc., ig not a slander for which an action will he, because— 
note the distinction—he was not accused of any corruption in hts 
employment, or any ill-design or principle; ‘And it was not his 
fault,’ said the Court, “that he was a blockhead, ass, etc.; for he 
cannot be otherwise than his Maker made him; but, if he had been 
a wise man, and wicked principles were charged upon him when he 
had them not, an action would have lain; for though a man cannot 
be wiser, he may be honester than he is.’ 

“You can say of a lawyer, ‘ He has as much Jaw as a monkey,’ 
because he hath as much, and more also. But if you say, ‘ He hath 
no more law than a goose,’ then are these words actionable. You 
can say, ‘He is a common barrator and deserves to be hanged,’ for 
the words ‘He deserves to be hanged’ are too general and extra- 
vagant to found an action on; because it was not shown what 
action was done to deserve hanging. The wdrds ‘Honest lawyer,’ 
spoken ironically of an attorney, were held actionable.”—L. J., 
1933, p. 155. 





Libel and Innuendo.—As stated, it would be unwise to assume 
that the law of defamation stands exactly where it did. Irony is 
still a most dangerous ingredient in any statement of dubious 
intent. Take, for example, the action brought by Thomas Case- 
ment against the Daily Express in the High Court at Dublin last 
week, The statements, or some of them, alleged to be defamatory 
were, if made and intended literally, not obviously libellous. 
“Tom Casement leaned on the polished marble top of a Dublin bar 
and critically examined his hat. Tom Casement 1s well-known 
throughout the Free State. Heis the brother of Sir Roger Case- 
ment, executed for his part in the Irish Rebellion of 1916, when 
Tom was serving with the British Forces in South Africa. He is 
a good mixer anda true democrat.” Of his hat it was written: “A 
wonderful hat, battered, weather-beaten and grey-green with age. 
Once I was chatting to Tom when the hat was whisked off his 
head and sent below on the hotel kitchen lift.” 

Geoghegan, K. C., for the plaintiff, said the words meant and 
were understood to mean that the plaintiff. a very distinguished 
Irishman, was drunken, dissolute and debauched, incapable of 
managing himself or his affairs, that if the words were true they 
would make the plaintiff appear, to the injury of his credit and re- 
putation, “an utter buffoon, and a mere stage Irishman.” This was 
denied by Fitzgerald, N. C., for the defendants. But the present 


LXIV] THE MADRAS LAW JOURNAL. 155 


position is that Hanna, J., has entered judgment for the plaintiff 
for 5001. damages and costs, and refused a stay of execution 
pending appeal.—L. J.. 1933, p. 155. 





Silks’ Former Privileges—Down to the reign of William IV., 
those appointed King’s Counsel enjoyed certain privileges, or rather 
received certain perquisites, owing to the fact that they were then 
considered in a more real sense than is now the case, counsel of 
His Majesty, although the title still rather indicates that they are 
in the service of the King. Each silk in the old days received a 
salary of £40 and with this amount he also received a number of 
brief bags which he distributed among his junior friends who had 
shown themselves professionally worthy of this honour, for honour 
it was considered, as at that time a junior barrister was by the 
etiquette of the profession precluded from carrying a bag until he 
had been given one bya silk. In addition to receiving a salary, 
such as it was, and a supply of brief bags, the King’s Counsel had 
likewise an annual allowance of stationery and quill pens, so that 
on the whole he did pretty well. Then came the period ot reform, 
not only in that which concerned the representation of the people, 
but reform in the matter of national expenditure, and in the wave 
of economic retrenchment the various allowances and perquisites 
to which the possessors of silk gowns and others were entitled, 
were now swept away. Thereafter, a King’s Counsel had to 
provide himself and at his own costs and charges with his sta- 
tionery and quill pens, and there resulted also as a consequeuce the 
new practice of the junior Bar providing themselves with their 
brief bags in which to stow their papers. So much for the 
privileges formerly enjoyed by silks —L T., 1933, p. 171. 





Their Obligations. What were some of these? First, as being 
counsel for the King, they could not, without a licence, appear 
against the Crown, and although this licence was granted as a 
matter of course ıt involved a small payment which in due time 
figured in the bill of costs with which the client, was faced at the 
conclusion of the litigation. That particular obligation has now 
been dispensed with. Another obligation from which present-day 
silks are exempted, but by which their predecessors were bound, 
was the obligation of obtaining a certificate that they had taken 
the sacrament. Lord Campbell tells us that he well remembered 
the time when barristers, who had not been to church for many 
years, on being appointed King’s Counsel used to go to St. 
Martin’s Church, pay their guinea, and bring away the certificate 
of having taken the sacrament according to the mtes and cere- 
monies of the Church of England. Not only on being appointed 
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silks had members ot the Bar to comply with this requirement; 
all who obtained any judicial appointment were compelled to 
qualify in the same way. Serjcant Robinson tells us in his remini- 
scences that one of the veteran Old Bailey practitioners of his 
youth— Curwood by name (the same who was sued under the 
pseudonym of “Benedict” in the well-known cases of Montagu v. 
Benedict and Seaton v. Benedict for debts contracted by his wife, 
regarding wliom he once confided to a brother practitioner that “if 
you were to rake the infernal regions with a small tooth comb, you 
would not find a woman with a tongue and temper as Mrs. Cur- 
wood” )—-was appointed a Commissioner of Bankruptcy, and as 
such he was required to take the sacrament within six mouths 
under certain pains and penalties. Curwood was not given to 
church-going, aad so put off the ceremony as long as possible. One 
day, however, when passing a church and seeing several persons 
going m, he bethought him of getting his certificate. He went in, 
sat down in a pew, and without paying the least attention to what 
was going on, took out some papers and began to read them. When 
the service was over he went into the vestry and asked the clerk 
for acertificate. “A certificate for what, sir?” asked the clerk. 
“Well,” answered Curwood, ‘I don’t know much about it, but I 
have lately obtained an appointment, and I understand it is neces- 
sary 1 should get a certificate that I have attended— well, I believe, 
itis the sacrament” “Sacrament,” exclaimed the clerk. “Why, 
lord love you, sir, you have just been churched!” The repeal of the 
Test Act removed this obligation. which in so many cases, such as 
that of Curwood just mentioned, had degenerated into something 
very like a farce. —L. T., 1933, p. 171. 





Judges’ Work out of Court.—It has been whispered, whether 
truly or not 1s uncertain, that one of the recommendations likely 
to be made by the committee recently appointed by the Lord 
Chancellor to inquire if. and how, greater expedition may be 
imported into the proceedings of the courts, is that the judges 
should sit longer hours than they do at present. It is truc that 
their predecessors sat longer, but experience showed that this was 
not conducive to good work, and gradually a shorter working week 
was introduced. Some people seeing a judge rise at, or shortly 
after, four o’clock may be inclined to quote the refrain of 
Mr. T. W. Connor’s humorous verses, “ And his day’s work is 
done,’ but ia so thinking they would think wrongly. Few are 
aware how much of a judge’s work has to be done after court 
hours. There are judgments to be considered and written, and 
this of itself occupies much time. Lord Justice Scrutton writes 
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all his judgments with his own hand, and in view of the number of 
points taken in the Court of Appeal these judgments frequently run 
to considerable length, a fact which shows that no little time must 
have been devoted to their preparation. The same may be said 
with regard to the considered judgments of several other occupants 
of the Bench. One other matter with which a judge has to occupy 
himself, and which can only be done after court hours, is the keep- 
ing abreast of case law. Many years ago the late Lord Bramwell, 
then Baron Bramwell of the Court of Exchequer, gave evidence 
before a commission which had been appointed to inquire into the 
working of the legal machine—such an inquiry seems to be called for 
every decade or so—and he included among the judges’ duties the 
reading of the reports. He said this: “ Lord Wensleydale told 
me, and my own judgment goes with it, that no judge can do his 
- duty who does not read the reports. ; ; . When I was at 
the Bar I did not read them, and I didn’t pretend tu read them, and 
my clients knew that I didn’t read them, and they took me for 
better or worse. But I can’t serve the public in that way, and I read 
them now diligently and they require time.” He went on to say 
that he did not confine his reading to one set of reports, because, as 
he pointed out, “you may find that one reporter is struck by one 
remark which he puts down and while writing it, not being an 
accomplished shorthand writer, something escapes his attention 
which the other reporter puts down.” With the increased output 
of reports, the ground for judicial studies after court hours of 
those who follow the example of Lord Bramwell, and it is believed 
many of the present-day judges do follow it, 1s largely extended.-— 
Li Ty 1203 Pelle. 





The U. S. President. —One of the peculiarities in the working 
of the political machine in the United States is that some time 
clapses between the election of the President and his formal entry 
upon his office. As everyone knows, Mr. Roosevelt was chosen Presi- 
dent a month or two ago, but only on Saturday last was he for- 
mally inaugurated. Another peculiarity is the fact that the person 
chosen as President receives no official notification of his election, 
nor any commission or certificate of the result of the count: he 
notifies himself of the honour done him, and presents himself at 
Washington on the 4th March to take the oath of office, this being 
usually administered by the Chief Justice of the supreme Court. 
The tradition followed is for the new President to call upon his 
predecessor and the latter returns the call very shortly afterwards. 
Occasionally in the past there was some little friction between the 
outgoing and the incoming President, and in one instance the 
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latter declined to call upon the former, and not unnaturally the 
outgoing President equally declined the customary call, and indeed 
took a horseback ride in the suburbs while the guns were booming 
out welcome to the new chief of the State. Tantaene animis 
caelestibus irae —L. T., 1933, p. 194. 





His Cabtnet—Another marked difference between American 
practice and that which obtains among us is in the number of those 
constituting the Cabinet. Complaints have been frequent in this 
country that the Cabinent is so large as to be both expensive and 
unwieldy. Discussing this subject in his monograph on Walpole, the 
late Lord Morley said that nowadays the number of Ministers 
almost necessarily included in the Cabinet has grown so large that 
it seems as if the result must inevitably be the formation of an 
interior junto, small enough to allow of deliberation and decision 
at close quarters. This, as he pointed out, would be no more than 
a return to the system of Walpole’s time—a large Cabinet, but 
the effective body composed of himself, the Chancellor, and 
the two Secretaries of State. We „have not quite come to 
that, but it is worth noting that our kin beyond sea have 
always favoured small Cabinets, although there, too, new develop- 
ments have necessitated an increase in the number of those 
who sit at the official table with the President. As the late Benja- 
min Harrison, who had himself Glled the office of President, 
remarked: “The ‘cabinet maker’ who designed the table did not 
allow for the growth of the official family.” The President pre- 
sides at Cabinct meetings ; on his right sits the Secretary of State 
as the most important of his lieutenants; on his left sits the 
Secretary of the Treasuiy; next to the Secretary of State is the 
Secretary of War; and opposite to him is the Attorney-General, 
who appears to be always included in the Cabinet, in-this again 
differing from the usual practice among us, although, as may be 
remembered, there have been several instances in recent years where 
the Attorney-General has been made a member ot the Cabinet. 
Among the other members of the Cabinet in America are the Post- 
master-General, the Secretary of the Navy, and the head of the 
Department of Agriculture. Of ail these the Secretary of State 
is the chief, sometimes being called the head of the Cabinet, and, in 
fact, he is so in matters of ceremony and in the order of succession 
to the presidency, for he succeeds to that office in the event of the 
death of the President and the Vice-President. It says much for 
the good sense of those called to the office of President that more 
than once the choice of the Secretary of State has been of the man 
who was the chief competitor of the successful candidate. Lincoln, 
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for example, chose as his Secretary of State Seward—a brave 
act, it was said, because Lincoln could not fail to know that for a 
time Seward would overshadow him in the popular esteem ; and it 
was a wise aci because Seward was the best qualified at the time 
for the great and delicate duties of the office.—L. T., 1933, p. 194. 


The Indian Proposals.—N early three years have passed since 
the Report of the Indian Statutory Commission, of which Sir John 
Simon was Chairman, was issued. That Report went beyond the 
original scope of the inquiry, and dealt not only with the Provinces, 
but entered on the larger question of the Federation of the Provin- 
ces and the States in a single Government. ‘‘The ultimate constitu- 
tion of India,” the Commission said “must be federal, for it 1s only 
in a federal constitution that units, differing so widely in constitu- 
tion as the Provinces and the States, can be brought together, while 
retaining internal autonomy.” ‘This extension of the task of the 
Commission has been accepted both by the British Government and 
at the Sessions of the Round Table Conference in September, 1930, 
and a year later; and in December, 1931, it was endorsed by both 
Houses of Parliament. The Proposals which have now been 
issued by the Government for the consideration of Parliament are 
intended to establish an All-India Federation. Federation elsewhere, 
itis pointed out, has usually resulted from a pact entered into by a 
number of political units, each possessed of sovereignty, or at least 
of autonomy, and each agreeing to surrender to the central organi- 
sation which the pact creates an identical range of powers and 
jurisdiction, to be exercised by it on their behalf to the same extent 
for each one of them individually, and for the Federation as a 
whole. The most familiar instance of such a Federation is afforded 
by the United States. But in India the process will be reversed. 
The Government, now centralised, will be decentralised, and its 
functions distributed among the Provinces and the States, except 
such as are retained at the centre; and as regards the retained 
functions, these will be exercised by the Governor-General, some 
on his own responsibility, and some on the advice of his Ministers. 
In short, the tendency is centrifugal, and not, as in the United 
States, centripetal—_L. J., 1933, p. 194. 





A Federal Court—A written Constitution requires a court to 
interpret it. “In a Constitution,” say the Proposals, “created by 
the federation of a number of separate political units, and 
providing for the distribution of powers between a Central 
Legislature and Executive on the one hand, and the Legisla- 
tures and Executives of the federal units on the other, a Fede- 


160 THE MADRAS LAW JOURNAL. [ VOL. 


ral Court has always been recognised as an essential element. 
Hence a I'ederal Court is to be established, and this will have 
both an original and an appellate jurisdiction. Under its 
original jurisdiction, it will determine “justiciable” disputes 
between the Federation and any Federal unit, or between any 
two or more Federal units, involving the interpretation of the Con- 
stitution Act, or any rights or obligations arising thereunder. But 
the limitation to justiciable disputes is not required. Official 
drafisman use the word too readily. All the matters specified are 
appropriate for determination by a Court of Justice. “And there 
will be an appeal to the Federal Court from any High Court or 
State Court on the like questions. It is proposed that an appeal 
Shall lie without leave to the Judicial Committee from a decision of 
the Federal Court in any matter involving the interpretation of the 
Constitution, but in any other case only by leave of the Court, 
unless special leave is granted by the Judicial Committee. As to 
the establishment of a Supreme Court, to hear appeals from the 
Provincial High Courts, Indian opinion, it is said, is far from 
unanimous, and this is left over for the present. Such a Court 
would intercept appeals to the Judicial Committee and, in general, 
render them unnecessary. Except under very special circumstances, 
litigation might well reach final decision in India—JL. J., 1933, 
p. 194. 


Damages in Disvorce.—Recent reports in the daily newspapers 
tell us that large sums are being awarded in the Divorce Court as 
damages to injured husbands. Some people may think that juries 
are forgetting the old rule (of which they are no doubt always re- 
minded) that it is not their function to punish the co-respondent 
for what he has done. The rule was carefully stated by Sir James 
Hannen ın Darbishire v. Darbishire and Baird, (1890, 62 L. T. 664), 
where he declared that the jury should aim not at punishing the co- 
respondent, but at compensating the husband for what he has lost. 
Wives, however (like husbands), vary greatly; when the time 
comes to estimate their value in pounds, shillings and pence, there 
are difficulties which no man, and no jury, can face with confidence. 
Reading between the lines of Lord Merrivale’s judgment in 
Langrick’ v.Langrick and Funnell, (1920, P. 90, 89 L.J. (P.) 114), 
one may, perhaps, see a change of view, and say that a co-respond- 
ent who has behaved with particular cruelty or recklessness of 
the husband’s rights, should pay heavily—as heavily as he can. The 
question is one of mixed law and morals. Juries who are really 
shocked by the wickedness of one who has broken up a happy and 
decent home, will, we believe, give verdicts which express their 
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resentment. They may decline as impossible the task of assessing 
the value of a wife. And if they are duly warned of their duty, it 
is very difficult for the Cuurt of Appeal to interfere. To do so, 
they must value the wife, or wives generally, themselves.—L. J., 


1933, p. 195. 


Lord Tomlin of Ash—Lord Tomlin, the Lord of Appeal in 
Ordinary, has come back and down tothe Chancery Division, and 
continues to play the part of a puisne in the place of Bennet, J.. 
who has gone to the aid of the King’s Bench Division. It will be 
recalled that Tomlin, J., was one of the few (Lord Wright and Lord 
Blackburn were others) who were promoted direct from the posi- 
tion of puisne to the Lords, over thc heads of the Lords Justices of 
Appeal. He did not take the place of any other Lord; for it was 
he who was made seventh Lord of Appeal in Ordinary under the 
power conferred by sec. 2 of the Appellate Jurisdiction Act of 
1929—the Act which, by sec. 1 thereof, for the first time in history, 
authorised the payment of salaries to two members of the Judicial 
Committee of the Privy Council and imposed an age limit of 
seventy-two. 

Since his descent from the Lords, Lord Tomlin’s most notable 
judgment is that delivered /n re Ogden; Brydon v. Samuel, where 
he held that a gift by will of the testator to Sir Herbert Samuel of 
4 per cent. of the testator’s residuary estate “to be by him distributed 
amongst such political federations, associations, or bodies in the 
United Kingdom (other than those in the said will mentioned) 
having as their objects, or one of their objects, the promotion of 
Liberal principles in politics, as he shall in his absolute discretion 
select, and in such shares and proportions as he shall, in the like 
discretion, think fit’—1s a valid and effectual gift—L. J., 1933, 
p. 206. 


Alone.—lIt is curious that Northern Ireland has no Solicitor- 
General: one law officer is accounted enough. Yet in a much 
smaller jurisdiction, that of the County Palatine of Durham, they 
have not only an Attorney but a Solicitor-General. 


And while in England His Majesty’s Law Officers may no 
longer indulge in private practice, Mr. Babington is not so hamper- 
ed; and enjoys the liberty of action enjoyed until fairly recent 
times by his English counterpart. It will be remembered that Sir 
Edward Clarke strongly opposed Sir Richard Webster when the 
old order was changed: “The question of income,” said Sir 
Edward, ‘‘does not weigh with me a single moment; but as a 
member of a great profession, taking much interest in its fortunes 
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and pride in the position which I have been allowed to hold in it, 
I feel certain that the proposed changes will produce a greater ex- 
penditure of public money without any increase of public efficiency, 
and will, at the same time, injuriously affect the position of the 
Law Officers with regard to their brethren at the Bar.” 

By the way, what is the “pillow of the Attorney-General” in 
Northern Ireland? In England it was Chief Justiceship of the 
Common Pleas; later it became alternative—the Lord Chief 
Justiceship or a Law Lordship. In Northern Ireland it would be, 
if one may judge from brief history, a Lord Justiceship at the 
least.—-L. J., 1933, p. 211. 


Salary and Fees.—W hen Bacon was Attorney-General he had 
a salary of 81/. 6s. 8d. a year, but his fees as Attorney were more 
considerable. ‘I shall now again make oblation to your Majesty,” 
he wrote to King James I, “first, of my heart; then of my service; 
thirdly, of my place of Attorney, which I think is honestly worth 
6,000/. per annun.” That he must have derived almost the whole 
of his income from fees is pointed out in Norton-Kyshe’s Law 
Relating to the Attorney-General and Solicttor-Géneral. It is 
there he mentions that the actual salary of the Attorney was 
811. 6s. 8d.; the Solicitor’s, 70l. ; the King’s Serjeant’s. 417. 6s. 10d. ; 
and the King’s Advocate’s, 20) —L. J., 1933, p. 211. 


An Irish to a Scottish War Lord.—Although the Lord Chief 
Justice of Northern Ireland is entitled to sit as a member of the 
Judicial Committee, because he is a Privy Councillor who holds 
high judicial office, Ireland is at present without representation 
amongst the seven Lords of Appeal in Ordinary who receive 
6,000/. a year (less cuts) in respect of their judicial services in the 
House of Lords, and who sit without extra remuneration on the 
Judicial Committee of the Privy Council. Five ot the seven are of 
English legal extraction—though Lords Atkin and Russell are of 
Irish antecedents, and Lord Blanesburgh hails trom Scotland. 
Lords Wright and Tomlin are “pure” English. J-ords Thankerton 
and Macmillan are Scottish in law and ancestry. 


Lord Thankerton is the son of that Lord Watson who was also 
a Lord of Appeal, and whose talkativeness the Irish Lord Morris 
and Killanin, also of appeal, could not abide. It is recorded of 
Lord Morris that once, on the conclusion of a long appeal, he 
solemnly recommended Lord Watson to follow the advice given by 
a parish priest to a talkative woman—to take a sup of holy water 
in her mouth, sit still, and take care not to swallow it. Lord 
Watson’s reply, if any, is unknown.—L. J., 1933, p. 211. 
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Montaigne's Encomium on the Chinese.—At the moment when 
happenings in China have turned the eyes of the world to that 
distant land, it is interesting to find that Montaigne, who did not 
limit his consideration to the affairs of his own country, found 
something extremely praiseworthy in the then administration of the 
Celestial Empire. China, he says, which is without any acquain- 
tance with France and its laws and customs, nevertheless surpasses 
that western realm in several aspects, a circumstance which taught- 
him the wisdom of looking far beyond the confines of his native 
land and ascertaining the rules of conduct and law which prevail in 
other countries. In China Montaigne discovered there was this 
excellent administrative rule enjoined on the officers deputed to 
visit periodically the different provinces of the realm, that they 
should not only punish those who had been guilty of malversation 
in the charges committed to them, but should reward those who had 
not only carried out their duties but had been zealous in good work 
beyond what was expected of them. Misdeeds are always con- 
spicuous ; good work is more rarely visible to inspecting eyes and 15 
not always rewarded as it deserves. In China, if Montaigne was 
not misinformed, it was otherwise, hence nis commendation.—L. T., 


1933, p. 232. 





Judicial Greeting io New Silks——The formal call within the 
Bar of newly-appointed King’s Counsel, although giving pleasure 
to onlookers, especially to those related to the silks, rarely receives 
any additional interest so far as the Bench is concerned, beyond the 
naming each new K. C. in turn and requesting him, first to take his 
seat within the Bar, and then inquiring if he “ moves.” Lord 
Justice Scrutton has once or twice on recent occasions broken 
through this judicial taciturnity and extended to one of the gioup a 
greeting that has doubtless gladdened hisheart. Some little time 
ago a King’s Council, who, as a junior, had been almost exclusive- 
ly briefed by the railway companies, was asked by the Lord Justice 
if he “or any of his numerous railway companies ” moved. When 
the son of a former member of the Court of Appeal was called, 
Lord Justice Scrutton expressed his pleasure in greeting the new 
silk in the front row. In the case of another, he recalled that he 
himself was ealled within the Bar on the same day as the new silk’s 
father, Last week, when Mr. Paley Scoti was invited to take his 
seat within the Bar, the Lord Justice expressed his satisfaction if 
seeing Mr. Scott in the front row. Greetings such as these add 
something of a human and pleasurable interest to the ceremony 
which is gratifying.—L: T.; 1933, p. 232. eae 


U 
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New Wine in Old Bottles —Time and again it has been made a 
reproach to lawyers that they use language in deeds remote from 
that of ordinary life and hard to be understood. There may be 
some truth in the indictment, but lawyers are by no reans the sole 
transgressors in this matter. Business men, who are so aptto plume 
themselves on their businesslike methods, are not beyond criticism 
on the score of the awkwardness and unintelligibility of their 

“documents. Sometimes, too, they are found putung new wine into 

old bottles, a proceeding condemned long ago. Only last week a 
case was heard in one of the Courts, the question turning ona 
policy of insurance taken out by contractors employed to lay some 
concrete flooring in a large factory in Birmingham, who desired to 
be indemnified against claims in the event of auy of the work 
turning out to be defective. The cuntractors went to Lloyds 
and duly obtained a policy, but, will it be believed, it was on 
one of the ordinary marine forms which provided for the 
name of the ship being inserted, the name of the master, the 
destination and purpose of the voyage, and so on; all these clauses 
were retained, but to meet the particular risk typewritten clauses 
were inserted. Can one imagine a solicitor who has been instruct- 
ed to draw a will doing so on printed form of a writ? And yet 
business men pride themselves -on their superior practicality to 
members of the Legal Profession !—J. T1933, 208. 





Law and Ethics—Mr. Augustine Birrell tells a story that in 
the old days before the fusion of law and equity the disappointed 
suitor as he emerged from a Common Law Court might be heard to 
say, “Wel, if this is law, give me equity”; while if purchance it 
was in a Chancery Court that he had suffered reverse, his language 
was, “If this is equity, give me law”, He had his own ideal of justice 
to which as it seemed to him neither tribunal conformed. Lord 
Macmillan, who is not merely a distinguished Lawyer, but a keen 
student of moral philosophy, in a lecture recently delivered to the 
Associated Societies of the University of Edinburgh, on the subject 
of law and ethics, speaks of the contrast often drawn in popular 
parlance between law and justice, and he, too, conjures up the 
picture of an indignant citizen, smarting under a judicial decision, 
saying, “It may be law, but it is not justice’, It may well be so, 
for, as the learned lord went on to remark, not infrequently judges 
have been heard saying that they regretfully found therhselvyes 
compelled by the law to pronounce a particular decision which 
obviously offended their sense of fairness, and at the same time 
giving forth a hint that it was for the Legislature to intervene and 
redress the law’s injustice. Lord Macnaghten once said, “It is a 
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public scandal when the law is forced to uphold a dishonest act.” 
Happily, the occasions when this conclusion is forced upon the 
courts are not frequent, and inthe main itis the case that law and 
ethics live together in unison, Lord Macmillan cites three compa- 
ratively recent cases in which, as he says, the courts have recog- 
nised, as against what some might regard as strict law, the moral 
virtue of altruism: WwHkinson v. Kinnetl Cannel & Coking Co. 
(1897), 24 Rettie 1001; Brandon v. Osborne, Garrett & Co. [1924] 
1K. B. 548; and Gregory v. Miller (1933), The Times of 9th 
February. In concluding an admirable address, Lord Macmillan 
uttered these comforting words: “The surest hope of promoting 
the welfare of the individual and of the community lies in the wise 
co-operation of law and ethics.” —S, J., 1933, p. 205, 





Recorderships——During the last few weeks, owing to death 
and other causes, there have been numerous changes in the person- 
nel of the Recorders throughout the couniry. So long have we 
been accustomed to the name thus given to the judge of the city or 
borough quarter sessions that we rarcly give a thought to the fact 
that his work is now somewhat remote from that which originally 
must have given him this title. In the quarter sessions he sits as 
the single judge; as the late F. W. Maitland said: “he is no ama- - 
teur justice,” for he must be a barrister of five years’ standing; he 
is the recipient of a salary, not large, indeed, save in the larger 
cities, and he is appointed by the Home Secretary. In the City of 
London the Recorder holds a whole-time post, which involves the 
exercise of jurisdiction both in the Central Criminal Couri and 
sometimes also in the Mayor’s Court. Outside London the position 
of the Recorder struck a foreign observer as highly anomalous. As 
he pointed out, the Recorder might one day be sitting as judge in 
the quarter sessions court, and another day be present in the same 
town appealing as advocate before a High Court judge. That is 
true, but English law and administration are full of anomalies, and 


yet somehow justice is done and we all go on quite comfortably — 
S. J., 1933, p. 206. 





BOOK REVIEWS. 


TEE Law AND PRACTICE OF LIFE ASSURANCE AND PROVIDENT 
INSURANCE IN INDIA, by Taradas Dutt, M.A, BL, Advocate, 
Calcutta. Price Rs. 8. 

It is with pleasure that we welcome this work on the above 
subject by Mr. Taradas Dutt of the Calcutta Bar on a subject of 
great importance but one in which there is a paucity of Indian legal 
text-books, There are well-known English text-books on the 
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subject but so far as we are aware there is none which considers 
the several points of difference in this branch of the law with 
reference to the peculiarities of the systems of law obtaining in this 
country. The learned author has in the course of his work relied 
Jargely upon the English decisions and the statements of leading 
English writers. Though the Indian decisions on the subject are 
few, he has referred to all of them in their proper places. 
Wherever there is a statute or any other law in India which renders 
any English rule inapplicable, the learned author has noticed the 
same. He has also incorporated the rules made by the Governor- 
General in Council and by the various Local Governments, except- 
ing the Punjab, under the Indian Life Assurance Companies Act 
and the Provident Insurance Societies Act. 





THe Law OF PARTNERSHIP, by Gobind Ram Khanna, M.A., 
LL.B., Advocate, Lahore. Price Rs. b, 


In this commentary of the Indian Partnership Act, the learned 
author has given under the various sections of the Act an analytical 
and explanatory exposition of the Law of Partnership in British 
India. The principles of this branch of the law have been 
elucidated by illustrations which have been drawn both from the 
English and the Indian authorities. To facilitate a comparative 
study, the provisions of the English and the earlier Indian law have 
also been setout. The appendiccs give all the useful information 
on allied topics. Of these, Appendix A deals with the practice and 
procedure iu suits relating to partnership. We believe that this 
book will be found useful to the members of the bench and the bar, 





PRINCIPLES OF THE Law oF PARTNERSHIP, by Manohar Lal 
Sachdeva, M.A., LL.B., Advocate, Lahore. Price Rs. 4, 

This small book of less than 200 pages deals with the principles 
of the law of partnership in the form of chapters and not by way 
of commentary to the sections of the Indian Partnership Act. The 
headings of the chapters follow mostly those of the Act itself and 
the subjects are dealt with soas to be intelligible to even Jay readers, 
Naturally, in a book of this description, all the decisions on the sub- 
ject cannot be thrust in and the learned author has not attempted 
to doit. The leading decisions are given in their proper places. 
We trust that the book will be found useful to students and 
businessmen for whom it is mainly intended. 


[END or VoL. LXIV.] 
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NOTES OF INDIAN CASES. 

HERAMBACITANDRA MAITRA v.'JYOTISHCHANDRA SINGHA, 
FER: Oo Cal- S01 

In this case, a purchaser’s suit for specific performance 
was decreed but the plaintiff failed to deposit the purchase 
money into Court as provided in the decree and the defendant 
vendor applied to execute the decree and enforce the payment 
of the money by the plaintiff which was ordered by the learned 
Judges. This is the first case in this country, where the ques- 
tion of the position of the defendant in a suit for specific perfor- 
mance has been fully discussed after a review of the authorities 
and it has been held that a decree for specific performance 
enures for both the parties and that consequently each one of 
them is entitled to execttte the decrec as against the other with 
a view to fully carry out the agreement. This position seems 
to have been well recognised in England both in the leading 
text-books and in the forms of judgments. See Fry’s Specific 
Performance, 6th edition, $ 1171 et seq. and Halsbury’s Laws of 
England, Vol. 27, p. 96, $ 169, where it has been said that either 
party can avail himself of the reliefs after the judgment for 
specific performance. 

Indeed, even when the action for specific performance al 
the instance of the vendor is dismissed for want of title, the 
defendant-purchaser is in the same action given a return of the 
deposit and the costs. See Seton on Judgments and Orders, 
pp. 2177 and 2187. Cf. also In re S. S. Shirkel. It must, 
however, be mentioned that in the decisions referred to by Sir 
Edward Fry and in Halsbury’s Laws of England, i. c, Morley 
v. Clavering? and Morgan v. Brisco’, the application was only 
made by the plaintiff and not by the defendant. The saine 
view of the nature of decrees for specific performance has heen 
taken by the Madras High Court in Abdul Shaker Sahib v. 


1, (1931) 33 Bom. L. R. 1177. 2. (1861) 30 Beav. 108. ° 
3. (1885) 31 Ch. D. 216. 
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Abdul Rahiman Sanh where Sir Walter Schwabe, C. J., observ- 
ed that after the original judgment for specific performance it 
is the definite practice in England that all consequential reliefs 
by reason of any party failing to comply with the terms of the 
judgment must be sought by application to the Court by which 
the judgment was passed. The whole question has been fully 
examined recently by the Madras High Court in C. R. P. 
No. 1112 of $929 (not yet reported) where the learned Judges 
have followed the decision under notice. A short note of this 
case has appeared in 63 M.L.J. (Notes of Recent Cases), p. 47. 
It must, however, be mentioned that it is not clear whether 
the decree in a suit for specific performance is of a preliminary 
mature or final and whether the enforcement of the rights of 
the parties is by an application in the suit which must be consi- 
dered to be still pending or by execution of the decree treating 
it as final. The consideration of this question is somewhat 
difficult as the Civil Procedure Code has made no specific refer- 
ence to this class of decrees and no form has been prescribed 
for the same. 0. 21, R. 32 of the Code which provides for the 
enforcement of decrees for specific performance does not seem 
ta throw much light on the question as it has only reference to 
the punitive procedure of contempt and not for the discharge 
or the satisfaction of the decree. See Ahmadi Begam v. 
Amanat Husain®. The rules of O. 20 and O. 34 of the first 
schedule of the Civil Procedure Code provide for preliminary 
decrees in some classes of cases of which specific perfarmance 
is not one. In England, all such consequential reliefs are obtained 
in the action itself and not in execution and liberty to apply is 
ordinarily reserved in the original judgment. The Bombay 
High Court in Bat Karimabtbiv. Abderehmau’ seems to take the 
view that the decree is final in its nature and the further remedy 
is in execution of the same and it has been held that the de- 
fendant also is a decree-holder within the meaning of S. 2 (3) 
of the Code. The learned Judges in the decision under notice 
are inclined to the same view. The Madras High Court in 
Abdul Shaker Sahib v. Abdul Rahiman Sahib and in C. R. P. 
No. 1112 of 1929, referred to above, seem to take the view 
that the decree is preliminary in its nature and that further 
relief might be had in the suit itself. This uncertainty, it is 
submitted, can be set at rest by the High Courts making 
suitable rules under their rule-making power under the Code. 


I. (1922) l. L. R. 46 Mad. 148: 44 AL L. J. 107. g 
2 (1904) 1 A. L. J. 431. 3. (1922) I. L. R. 46 Bom. 990. 
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THe BENARES BANK, LTD. v. HARI Narain. L. R. 59 I.A. 
300: 1. L. R. 54 All. 564: 63 M. L. J. 92 (P.C.). 

In Hindu Law, business is regarded as heritable asset and 
such asset descending from an ancestor is a joint family asset 
and liabilities incurred in the carrying on of such a business 
would constitute a jeint family liability for which family im- 
moveable property can be alienated. This principle has no 
application to a trade business started for the first time by a 
manager or father, the propriety of whichis to be tested 
by other considerations, and the Privy Council laid down in 
Sanyasi Charan Mandal v. Krishnadhan Banerji) that it was 
not within the competence of a family manager to start a new 
trade so as to make ita family trade with the necessary implica- 
tions of such a trade, as to family liability. The case itself 
was a Dayabhaga case, but, as their Lordships point out in this 
case, the conclusion did not depend on anything peculiar to 
Dayabhaga and was therefore equally applicable to Mitakshara 
families. Some cases while recognising that that decision 
would govern the case of the ordinary manager held that the 
father’s case stood ona different footing and that it would be 
open to him to start a new trade provided it was not a highly 
speculative one: Rajagopal Plas v. Veeraperumal Pillai, 
Venkatasami Naicker v. Palantappa Chettiar3 and In the matter 
of Radhakrishniah Chettys. In view of the decision in this case, 
that view would seem to be no longer sustainable. With that 
must also go the view that a trade might be treated as a 
family trade if the adult members consent to it expressly or 
impliedly: Mahabir Prasad Misr v. Amla Prasad Rat’, Tami 
Reddi v. Gangi Reddit, Abdureheman Kutti Haji v. Hussain 
Kunis Haji and Lakshiniah v. The Official Assignee, Madrass. 
It is not clear, however, whether the other distinction made in 
some of the cases between members of a caste or family whose 
profession or kachar is trade and members of a non-trading 
family or caste is equally disapproved : The Official Assignee 
of Madras v. Palantappa Chetty, In the matter of Radha- 
krishniah Chetty4, Mahabir Prasad Misr v. Amla Prasad Rais, 
1. (1922) L. R. 491. A. 108 : I. L. R.49 Cal 560 : 43 M. L. J. 41 (P. C), 
2. (1927) 53 M. L. J. 232, 3. (1928) I. L. R. 52 Mad. 227: 56 M.L. J. 380. 

4. (1924) 19 L. W. 415, 5. (1924) L L. R. 46 All, 364 

6. (1921) I. L, R. 45 Mad. 281 : 42 M. L. J. 570. 
7. (1919) I. L. R. 42 Mad. 761 : 37 M. L J, 316. 


8. 1928 M. W. N. 576. 
9, (1918) I. L. R. 41 Mad. 824 :35 M, L. J. 473, 
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Damodara Chetty v. Bansilal Abeerchandil and Venkatasami 
Naicker v. Palantappa Chettars, The test according to these 
cases is whether having regard to the recognised business, 
profession, means of livelihood or what is called the kulachara 
of the family, the particular enterprise 15 only within the Tea- 
sonable limits of the exercise thereof or really having regard to 
its nature, a speculative enterprise: Damodaram C heity v. 
Banstlal Abeerchand! and Raghunathji Tarachand v. The Bank 
of Bombays. Authority is found for the position in the text of 
Yajnavalkya “among herdsmen, vintners, divers, washermen 
and hunters, the husband shall pay the debt of his wife ’’ þe- 
cause his livelihood depends upon her. “ Stri” in the stanza is 
stated by Mr. Justice Chandavarkar to be taken in Balam- 
bhatti as an upalakshana for “manager of the family”. The 
text itself would ‘seem only to point to its being upalakshana for 
women of other classes such as Brahmans when they depend for 
their livelihood on their wives. Anyway, the authority of this 
text would only go so far as to justify the conclusion that 
“where a family carries on a business or profession and mąin- 
tains itself by means of it, the member who manages it for the 
family has an implied authority to contract debts”. Such a 
case might come within the definition of necessity as propounded 
by Vijnaneswara i in verses 2/ to 29, by which alone the ques- 
tion has, according to their Lordships, to be decided. The case 
must be one where the pursuit of the trade is “ necessary for 
the support of the family”. See Babaji Mahadaji v. Krishnaji 
Devyjts cited in Kameswara Sastri v. Veeracharlut, Mahesh 
Prasad v. Jagannaths and Inspector Singh v. Kharak Singh. 
Where it cannot be predicated that it is necessary “ for the 
šupport of family” though the trade might be the profession 
of the caste it might not be justifiable. Their Lordships would 
seem to approve the view taken in Inspector Singh v. Kharak 
Singh where reference is made to the verses in the Mitak- 
shara, and the conclusion against the power of the manager to 
start a new trade is based upon them. In Damodaram Chetty 
~v. Bansilal Abeerchand1 it was held that the mere fact that the 
trade had stopped for some time during the grand father’s life- 
time and was subsequently continued by the father, or that 

1. (192) LLR SM Mad Arao SMLI 

2, (1928) I. L. R. 52 Mad. 227: 56 M: L. J. 380, 
3. (1909) I. L. R. 34 Bom. 72 at 79. 4. (1878) I. L. R. 2 Bom. 666. 


5. (1910) I. L. R. 34 Mad. 422 at 424 : 20 M. L. J. 855. 
6, A I. R 1931 ALL 743. 7, (1928) 1. Kan A, 776, 
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there was variation in the kind of commodity sold, would not 
make it a new trade. Cf. Subramanya Chetty v. Rama- 
Rrishnammal. Nor does the fact that a stranger partner 
retires from the business and accounts were taken for the pur- 
pose of settling his claims or that the name was changed make 
ita new business nor even the-fact that subsequently speculative 
transactions were entered into: Sri Thakur Ramkrishna 
Muraji v. Ratan Chand3. The decision in this case applies 
only to alienations for debts contemporaneously incurred and 
not to alienations for antecedent debts. The pious obligation 
of the son extends to commercial debts incurred by the father 
though the trade is one started by him: Achutharamatya v. 
Ratnajee3, Venkatasaimt Naicker v. Palaniappa Chettiar, 
Annabhat Shankarbhat v. Shjvappa Dundappad and Beal 
Kgjaram Tukaram y. Maneklat Mansukhbhai® and an aliena- 
tion for such debts would bind the son. Nor would the 
decision exclude the application of the principle that a person 
cannot take the benefit of the trade accretions without bearing 
the burden. See Subramanya Chetty y. Ramakrishnammal, 
Burrayya v. Kamayyat and Ganesa Iyer v. Amirthaswami 
Odaygr8. These cases, however, must not b2 taken to support 
the position that the carrying on of an ancestral trade, e.g., the 
carrying on the father’s trade which itself is not jystifiable 
under the rule would in all circumstances be justifiable once the 
father is dead without reference to the nature of the business 
or the credit and debit side of the business 


ee 
` CHANDUKCHAND V. VEDACHALA CHETTIAR, I. L. R. 55 
Mad. 549 : 62 M. L. J. 180. 
The somewhat wide and careless language of S. 73, cl. (2) 
of the Madras Hindu Religious Endowments Act (II of 1927) 
has given rise to contentions such as those that fell to be decid- 
ed in Vythtlhnga Pandara Sannadhi v. Temple Comniittee, 
Tinnevelly Ctrcle9 and in this case. In the former, it was 
contended that a declaration as to the hereditary right of 
trysteeship was barred by this section. That question might 





1. 1924 M. W. N. 794. 
2, (1931) L. R. 58 I. A. 173: E L. R. 53 A. 190: 61 M. L. J. J; 665 (P. G). 
3. (1925) I. L. R. 49 Mad. 211 : 50 M. L. 
4. ` (1928) I. L. R 52 M. 237: 56 M. L. T 380 
5. (1928) I. L. R 52 Bom 376. 6, (1931) LL.R. 56 Bom. 36.. 
7. (1923) I. Ļ. R. 47 Mad. 449 : 46 M. L. J 49. | 
8. 1918 M. W. N. 892. 
9. (1931) LL R.54 Mad. 1001:61 M.L J.815, + 


6 THE MADRAS LAW JOURNAL (N.1.C.) 


possibly get mixed up with the question of as to whether a 
temple is an excepted temple and might thus indirectly be 
capable of adjudication by the Board and ultimately by the 
Court by the machinery provided by the Act. But heaps of 
occasions might arise when the question of hereditary right of 
trusteeship might be wholly unconnected with that question, 
and thus be incapable of decision by the methods provided 
by the Act. It might arise independently of any questions such 
as those contemplated by Ss. 92 and 93, Civil Procedure Code. 
The adoption of the wide construction contended for would 
have barred suits in respect of the right without any other suit- 
able machinery provided for their determination. The power 
of superintendence conferred by S. 19 of the Act could hardly 
be the substitute provided for the determination of such ques- 
tions. The objections to the adoption of the wide construction 
contended for so as to include those cases appear in stronger 
relief in connection with the matter that arose for determina- 
tion in the case under review. Here the suit was by a trustee 
to recover properties improperly alienated by previous trustee. 
To such a suit neither Ss. 92 and 93 of the Civil Procedure 
Code nor O. 1, R. 8 has been applied at any time. The Act itself 
does not provide any method for the recovery of the property 
unless S. 78 is read very widely so as to include such cases. 
Even so, cases where the trustee that alienated is still in office 
or where the trustee is a hereditary trustee would remain un- 
provided for. Suit by worshippers under O. 1, R. 8 would be 
swept away by S. 73 Without leaving any other remedy 
available. There are two ways of avoiding the anomaly. One 
is to restrict the bar to suits that appropriately fall under S. 92 
or 93 ; the other to read cl. (+) as covering all suits relating to 
temple administration whether they fall within S. 92 or not. 


The latter would involve the reading of the section in a manner 
opposed to the decision of the Privy Council in Abdur Rahim 
yv. Mahomed Barkat Alil and so far as one can see, does not 
involve any definite advantage over the old method of suit in 
ordinary Courts. For so long as S. 92, Civil Procedure Code, 
stands as at present, the suit under S. 92 cannot include a claim 
in respect of an unauthorised alienation and a separate suit 
would be necessary. One advantage there might be in such a 
course, vis., all the suits relating to the administration of the 
temple will be in the same Court, the suit relating to scheme or 
accounts and the suit relating to alienations. 


1, (1927) L. R. 55 L A. 9% : I, L. R. 55 Cal 519: 54 M. L. J. 609 (P, C.). 
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BHAGAVATULLA KRISHNA Rao v. MUNGARA SANYASI, 
I. L. R. 55 Mad. 601 : 62 M. L. J. 313. 


The estoppel of a tenant continues till he gives up posses- 
sion to the landlord: Bilas Kunwar v. Desraj Ranjit Singh. If 
he gives up possession to another that other is barred by the 
same estoppel even though that other is the true owner. 
Pasupati v. Narayana’. To both branches of the rule, eviction 
by title paramount seems to present an exception. For this 
purpose, it is not necessary that the tenant should actually go 
out of possession unless he claims to be entitled to possession in 
his own right ; it is sufficient if there isa threat of eviction and 
the tenant, in consequence of such a threat, attorns to the 
claimant, see Halsbury’s Laws of England, Vol. 18, p. 480, but 
unless he comes to an arrangeinent with the person who has 
title he cannot set up such title. See Halsbury’s Laws of Eng- 
land, Vol. 13, p. 404, Mouninoy v. Colliers and Ram v. Pra- 
mathas. He must show a better title ina third person and also 
that he is defending on behalf of and with the authority of the 
third person. Raja Bhawani Singh v. Maulut Mtsbah-ud-dind. 

"On this principle, it would seem to follow that a mere decree for 
possession against the tenant would not amount to an eviction 
unless the decree is executed against him or on a threat of exe- 
cution he attorms to the decree-holder. On the question 
as to in what circumstances a tenant without actually 
going out of possession can be said to be evicted by title 
paramount, there is considerable divergence of opinion. 
The question has arisen mainly with reference to Dar- 
khast proceedings by Government. Ammu v. Ramakishna 
Sasiri8, Ramakrisina v. Subakkat, Hathkudur Narain Rao v. 
Andar Sayad Abbas Sahib’ take one view. Kunhunnt Menon 
v. Sankaran Valia Raja? takes in somewhat similar circum- 
stances a different view. The former set of cases however 
would seem to be cases of really not eviction by adverse 
claimant but termination of title by the intervention of title 
paramount, vis. Government as against the permissive occupants, 
the lessor and his lessee. See Ammu v. Ramakishna Sasiri6. 





1. (1915) L. R. 42 L A. 202: I.L.R 37 All. 557: 29 M. L. J. 335 (P.G). 


2. (1889) I.L. R 13 Mad. 335. 
3. (1853) 1 E. & B 630. 4. (1921) 35 C. L. J. 146. 
5. (1929) 56 M.L.J. 799 (P. C.). 6. (1879) I. L. R. 2 Mad. 226. 
7. (1889) L L. R. 12 Mad. 422, 8. (1914) 28 M. L. J. 44. 


9. (1917) 24 M. L. T. 79. 
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The latter is really a case of adverse title. Usman Koya v. 
Chidriamokkausa Akoth1 stresses the necessity for ouster. 
Alaga Pillai v. Ramaswami Thevan’ is a case in which evic- 
tion was inferred from circumstances. In the case under 
review, there was an unexecuted decree for possession against 
the landlord and tenant. The question was whether the tenant 
could plead eviction by title paramount against the landlord 
seeking possession. It was rightly held that he could not for he 
had not gone out of possession or attorned to the decree-holder 
on threat of execution. It was argued inthis case that the suit 
for ejectment itself operated as an ouster. That would have 
been right enough, for instance, if the decree had been 
for possession and mesne profits and had been executed 
and the question was as in Ram v. Pramatha8 as to liability 
of the tenant for rent. The ouster in that case would 
have retroacted to the date of plaint so as to preclude 
the landlord from claiming rent for any period after the 
plaint, To give the plaint any higher value would have 
been to revive the technicalities of the English Law giving 
an artificial value to entry and assertion of claim which have 
been abolished by 3 & 4 William V, c. 27. Their Lordships 
further hold that the decision on the question of plaintiff's title 
was not binding as between the landlord and the tenant as 
they were co-defendants. This is open to question ; as it was 
the duty of the landlord to support his own title and secure 
the tenant’s possession, a decree passed in his presence 
should certainly bind him. Krishnan Nambiar v. Kannan, 
Muni Reddi v. Venkata Row, Thekkamannengath Raman 
alias Kochu Poduval v. Kakkasseri Pozhiyot Manakkal 
Karnavan8 which are unaffected by the decision of the Full 
Bench in Secretary of Siate v. Syed Ahmad Badshat. Even 
so, the estoppel would have availed to the tenant only if he 
was evicted by the plaintiff orattorned to the plaintiff by reason 
of the judgment in the case. 


IN Lk ee ee ee 
1. (1904) 15 M. L. J. 368, +2. (1925) 49 M L. J. 742. 
3. (1921) 35 C. L. J 146. 4. (1897) I. L. R. 21 Mad. B. 
5. (1912) I. L, R 37 Mad. 238 at 250: 23 M. L. J. 447 (F. B.). 
6. (1915) 28 M. L. J. 184. 
7. (1921) I. L. R. 44 Mad 778 :41 M L. J. 223 (F. B). 
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NARASIMHA Rao NARASIMHAM, I. L. R. 55 Mad. 577 : 
62 M. L. J. 436. 


This case illustrates the danger of the incautious transla- 
tion of the concepts of one system of jurisprudence in terms of 
the ‘concepts of another system. The idea of property in the 
English system of jurisprudence differs radically from the idea 
of Swamya of Vignaneswara. He splits up the English concept 
of property into Swamya and Swatantrya and treats each 
separately as having distinct legal consequences. A father has 
in respect of his self-acquired property both Swamya and 
Swatantrya, while the son has only Swamya and no Swatantrya. 
He also conceives of a higher Swamya like that of the son and 
lower Swamya like that of the wife. In respect of ancestral 
property the father has Swamya along with the son, and 
Swatantrya of a limited character. The legal consequence of 
the theory is that in the case of self-acquisition the son is bound 
to accept the father’s disposition. On the death of the father, 
however, the impotent Swamya develops into Swamya with 
Swatantrya, but the Swamya was all along there. If a partition 
takes place between the father and the sons, the sons take a 
share in the ancestral property by right, in the self-acquired 
property at the option of the father but both kinds of property 
get released from the son’s claims once there is a partition. If 
one of the sons alone divides himself, the rest remaining joint 
with the father, he has no further claims on the property of the 
father of either kind while the claims of the others remain 
intact. The sons take the self-acquisition of the father as 
Apratibandha Daya and not as Sapratibandha Daya when the 
sons are undivided from the father. The sons divided from 
the father will not take it as Apratibandha Daya their rights 
thereto by birth being extinguished. Nana Tawker v. Rama- 
chandra Tawkerl held that the undivided sons take the 
self-acquired property of the father by survivorship and the 
divided son being incapable of so taking is excluded. This way 
of putting it was quite right if “property” was understood in 
the Mitakshara sense of Swamya. It is quite wrong if property 
was conceived in the English sense. The son was not a joint 
owner in the English sense. The Full Bench in Vairavan 
Chetiiar v. Srimivasachariar® had to consider the question 


eee 


l. (1908) I. L. R. 32 Mad 377, 
2 (1921) L L. R. 44 Mad. 499; 40 M.L. J. 481 (EF. B.). 
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whether a son claiming the self-acquisition of the father on the 
latter’s death was claiming “the effects of a deceased person 
by succession ” within the meaning of S. 4 of the Succession 
Certificate Act and it was held that he was. Property to the 
disposition of which in any manner the son could not object 
and to the enjoyment of which he could lay no sort of legal 
claim could not, according to the English jurisprudence, be 
regarded other than the effects of the father and the claim 
thereto after the death of the father, other than a claim hy 
succession, however they might be regarded according to 
theories of the Hindu Law. The concept of Swamya of 
Vignaneswara is quite foreign to the English jurisprudence and 
the right of the son, during the father’s lifetime, whatever its 
basis, could only be regarded as a spes successtonis during the 
father’s lifetime, just like the claim of a successor to an 
impartible zamindary. 





PANYAM v. RAMALAKSHMAMMA, I. L. R. 55 Mad. 581: 
62 M. L. J. 187. 


It was believed at one time that there was a dominant 
theory in Hindu Law that property once vested cannot be 
divested. But it could not but be recognised early that the 
Mitakshara system of joint family presented a challenge to 
this theory—it being nothing but a process of continual divest- 
ment. But this was regarded as an exception to the general 
rule. It was accordingly held that the subsequently born children 
of a disqualified member of the family may take a share if the 
family continues undivided but if once there is a partition or the 
coparcenary is terminated by the death of the last efficient 
member there could be no further divestment. This view was 
not accepted in Madras in Krishna v. Samil. As pointed out 
there the Mitakshara contemplates divestment even after parti- 
tion, ¢. g., when the father reserves no share to himself and a 
son is born subsequently to him. Subsequent adoption to a 
coparcener by a widow was considered to be an analogous 
case. Adoption is on allhands admitted to be an exception to the 
general rule but it was thought that the general rule could be 
relaxed only so far as to justify the divesting of the widow in 
the case of a separate owner and the members of the coparcenary 


SN a aaa aaa aaa A aaa A aan aaa aane 


; 1. (1885) I, L. R, 9 Mad. 64 (F. BJ). 
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in fhe case of a coparcenary so long as the coparcenary existed. 
If the coparcenary came to a natural termination by the death 
of the last owner or to an artificial termination by partition, 
adoption could not divest the estate of the holder and ‘it was 
also thought that the natural consequence of such a view was 
that adoption in those circumstances was also bad. If Madras 
took a consistent view it should have held that the right of the 
adopted son was unaffected by such intermediate vesting. In 
Advi Suryaprakasa Rao v. Nidamarty Gangarajul divestment 
was taken as the test of the validity of the exercise of the power 
of adoption and the adoption was held invalid. Divestment as 
a test has become untenable in view of the decisions of the 
Privy Council in Madana Mohana Deo v. Purushothama Deo3 
and Pratapsing Shivsing v. Agarsingji Ratsingji8. As pointed 
out in the case under review, even S. V. P. Raghunada Deo 
v. S. B. K. Patta Deot is an authority to the contrary as it is 
the case of an impartible estate and not of a joint family estate. 
The objections to the theory on principle are:(#) it makes what 
is accessory, vis., devolution of property the main thing, (11) the 
test suggested’ is unavailable in the case of joint families to 
which another test becomes necessary, (#14) a man may leave his 
property to the widow or a stranger partially or wholly, to which 
case, the theory would obviously be inapplicable, (fv) a man 
may have both joint family property and self-acquired property 
which may follow different courses the widow having neither 
vested in her, e. g., when he leaves a widow and a son by another 
wife on the latter dying unmarried. The joint family property 
would survive to the family, the self-acquired property would 
go to the uncles or other sapindas, anyhow the widow getting 
neither. To such a case if the test applicable to joint family 
property is applied, the adoption would be valid; if the other 
test is applied, it would be bad. (v) It has not yet been held 
nor can it on principle be so held that intermediate holders can 
prevent by alienating the properties the adoption taking place 
(cf. Veeranna v. Sayammat). In Madana Mohana Deo v. 
Purushothama Deo? a theory of fulfilment of the religious pur- 
poses of adoption has been suggested as the true basis. On the 





1. (1909) I. L. R. 33 Mad. 228, 
2, (1918) L. R. 45 I. A. 156: L L. R. 41 Mad. 855; 35 M. L. J. 138 (P. C.). 
3. (1918) L. R. 45 I. A. 97: I. L. R 43 Bom. 778: 36 M. L. J. 511 (P.C). 
4. (1876) L. R. 3 I. A. 154: I. L. R. 1 Mad 69 (P. C.). 
5. (1928) I. L. R. 52 Mad. 398: 56 M. L. J. 401. ° 
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point as to whether attainment of ceremonial competency by the 
son for adoption is itself a termination of the authority there is 
a conflict in Tripuramba v. Venkatarainam! on one side and: 
Amarendra Mansingh Bhramarbar Rai v. Banamali Singhs, 
Venkataramier v. Gopalan8’, Ananga Bhima Deo v. Kunja 
Bihari Deos on the other. The case under review holds following 
Madana Mohana Deo v. Purushothama Deos (as reaffirmed in 
Pratapsing Shivsing v. Agarsingji Raisingji® and Yadao v. 
Namdeo7), that the fact that the property vested absolutely in 
some person other than the coparcenary is immaterial so long 
as the power is not exhausted and that the power is exhausted 
not by the property vesting in another but by the occurring of 
the contingency above referred to. The direct question was as 
to whether the power was terminated by the joint family pro- 
perty being partitioned by the members of the coparcenary and 
their Lordships hold that it isnot. They leave open the question 
whether the power would not be at an end if the property 
descends by succession from the last coparcener to an heir of his 
by reason of the course of decisions to that effect (see on this 
point the latest decision of the Privy Council in Bhimabas v. 
Gurunathgoudas). 





1. (1922) I. L. R. 46 Mad. 423: 44 M. L. J. 349. 
(1930) LL. R. 10 Pat. 1. 
3. (1918) 35 M. i J. 698. 4. (1918) 25 M. L. T. 204. 

5. (1918) L. R. 45 I. A. 156: I. L. R. 41 Mad. 855: 35 M. L. J. 138 (P. C). 
6. (1918) L. R. 461. A. 97: I. L. R. 43 Bom. 778: 36 M. L. J. 511 (P. C), 
7. (192]) L. R. 48 I. A. 513: L L. R. 49 CaL 1:42 M. L. J. 219 (P. C) 

° 8, (1932) 64 M. L. J. 34 (P. C) 
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NATHUNI THAKUR v. RAMSARAN SINGE, I. L, R. 11 Pat. 
654 (S. B.). 


This is an important pronouncement of the Special Bench 
dealing with the principles on which an enhancement of rent 
should be regulated under the sections of the Bengal Tenancy 
Act. The precise question that was raised for decision was 
whether in a suit for enhancement under S. 30 (b) of the Act 
the tribunal is entitled to take into consideration the great 
economic depression with reduction in staple food-crop prices 
which has taken place recently. The Full Bench held that under 
S. 35 of the Act the Court is bound to take the same into con- 
sideration and give effect to it even to the extent of denying 
any enhancement if as a result of the same, considered together 
with the proposed enhancement, there would be a disturbance 
of the proportion of the produce allotted to the landlord and the 
tenant respectively, measured in money value up to the time of 
suit. Tne Court is entitled to take judicial notice of the great 
economic convulsion and can ascertain its effect and extent 
from documents of public record and consider it along with the 
actual evidence that may be let in by a tenant as affecting his 
own particular case. The governing section of this whole group 
of sections is S. 35 and the expression “ unfair and inequitable” 
therein is intended to refer to the maintenance of the propor- 
tion of the fixed produce between the landlord and tenant which 
ig the basis of the rent paid by a raiyat to the landlord under 
the Indian system of landholding. The calculation of reason- 
able enhancement under the procedure laid in S. 32 of the Act 
may have to be corrected by the discretion to be exercised under 
S. 35, the main purpose to be kept in view being the maintenance 
of the proportion of the produce to be allotted to the parties. 
A further qualification may also be imported to the effect that 
the nett result should not be to reduce the raiyat’s income 
calculated in terms of money to such an extent as to involve 
serious hardship. The above principles are stated in a forceful 
judgment by the Chief Justice with which the other four 
Judges agree. The analogous provisions of the Madras Estates 
Land Act are also to be interpreted in the same manner. More 
especially so as S. 35 of the Madras Act itself says that the 
rent cannot be enhanced so as to raise it beyond the value of 
the established waram of the village. The value of the judg- 
ment lies not so much in its applicability to the matters which 

N. I. C. 


æ 


14- THE MADRAS LAW JOURNAL (N.I.C.) [ voL. 


are governed by the Act in question or other similar Acts but 
because the principles stated are applicable even to enhancements 
and remissions of land revenue collected by the executive 
departments of the Government from ryotwari areas as in this 
presidency. The learned Chiel Justice puts it in his judgment 
as follows: ‘The recent great and sudden economic change 
in the value, in terms of money, of foodstuffs is a notorious 
fact. A Court which declined to take judicial notice of it 
would, I imagine, serenely ignore an earthquake. Its effect in 
any particular case might be such as to render an enhancement 
(otherwise justifiable in the sense that the correct proportions 
are restored) unfair and inequitable because the money value of 
the proportion left to the raiyat might be so low as to involve 
serious hardship.” These observations lose none of their force, 
when similar questions arise as between the Government and 
the landowners as regards land revenue payable to the Govern- 
ment, even where the incidence of it is not regulated by any 
Act of the Legislature. 





KinG-EMPEROR v. RaFI Mian, I. L. R. 11 Pat. 669, 

This judgment differs statedly from the view that has 
found favour with the Allahabad and Madras High Courts as 
regards the extent and scope of the High Court’s powers and 
duty in a reference under S. 307 of the Code of Criminal 
Procedure. The Full Bench decision of the Madras High Court 
in In re Veerappa Goundan! holds that the verdict of the jury 
should be allowed to stand unless the High Court could hold 
that “the verdict is such that no reasonable man could have come 
to” or as it is otherwise expressed in other decisions that the 
verdict is manifestly perverse and unreasonable. The view of 
an earlier Division Bench that the High Court had a freer hand 
than even a Court of appeal in such cases and that the High 
Court should deal with it as if the case came before it in the 
capacity of a trying Judge, was definitely ovetruled. The 
preponderance of view in the Bombay and Calcutta Courts is 
in favour of the view that has been laid down by the Madras 
Full Bench. It has however been pointed out in a subse- 
quent Madras decision, Mottaya PřHlai, In re’, by a bench that 
the Full Bench view may prevent a scrutiny even of misdirec- 





1. (1928) I. L. R. 51 Mad. 956: 55 M. L. J. 591 (F. BJ), 
f 2, (1928) 56 M. L. J. 103, 


LXIV] THE MADRAS LAW JOURNAL (N.I.C.) 15 


tions in the charge to the jury unless the High Court can 
first hold that the verdict on the evidence is unreasonable and 
to that extent a reference by a Sessions Judge may prejudice an 
accused who would have been in better position if that Sessions 
Judge had convicted and the accused had appealed therefrom. 

We do not think that the Full Bench intended to lay down 
anything more than that the verdict of the jury should not be 
set aside merely on the ground that the High Court should come 
to a different conclusion on the evidence as opposed to the 
alternate view that the verdict should be shown to be “ perverse 
and manifestly unreasonable’. If there are other grounds of 
illegality vitiating the verdict or the trial, the Full Bench deci- 
sion does not preclude the High Court from doing justice or 
passing final orders as the circumstances require. The only 
question with which the Full Bench was concerned was the 
extent of interference where the attack on the verdict was based 
on the wrong appreciation of the evidence in the case. 

The judgment under notice however proceeds on a literal 
reading of the words of S. 307 and the learned Judges hold 
that the High Court in dealing with references under S. 307 
are not trammelled by the principles underlying S. 418 and S. 423 
(2) of the Code dealing with criminal appeals. The distinc- 
tion between the English jury system and the Indian jury 
system which is relied on, though true, docs not really conclude 
the point nor is there any justification for the criticisin that the 
previous decisions of the various High Courts did not appreciate 
the amplitude of the language of the Code. The Code uses the 
words “give due weight” and does not in that section give any 
further guidance The Courts have to gather the principles 
from the rest of the Code and the expression “ due” is best 
understood in the light of the impdrtance attached to a jury’s 
verdict as provided for in other parts of the Code. 





MEHR CHANDv. MiILKHI Ram, I. L. R. 13 Lah. 618 (F. B.). 

An auction-purchaser in execution of a money decree 
whose såle was confirmed and whe was put into possession was 
subsequently dispossessed under a decree in a suit by a third 
person who had a paramount title. The judgment-debtor was 
found to have no saleable interest that could pass to the auction- 
purchaser. The Full Bench hold that in such circumstances 
the auction-purchaser could recover the moneys paid by him 
from the original decree-holder by a suit against him. Thé cause 
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of action is rested on the basis of “money had and received ” 
as on a total failure of consideration. This view is opposed to 
the general trend of decisions in the other High Courts which 
hold that under the Code of 1908, the only right of the 
auction-purchaser is by an application under O. 21, R. 93 and 
that where this is not available, even the total absence of a sale- 
able interest in the properties does not give a cause of action to 
the auction-purchaser. Under the Code ot 1882, the Courts were 
holding that the law provided a remedy. It has been taken 
away under the new Code. The rule of “caveat emptor ” is 
said to operate so as to deny any right to relief in such cases. 
If there were any fraud orsuch other conduct on the part of the 
decree-holder as would in law make it obligatory on him to 
refund the money it would be another matter but in tlie absence 
of such circumstances the mere discovery subsequently of a 
total want of saleable interest does not per se confer a right to 
obtain a refund of the auction amount. The decision under 
notice however specifically dissents from the above view and 
the learned Judges hold that there is nothing in O. 21, R. 93 
which takes away any other right existing under the general 
law and that even S. 315 of the old Code of 1882 did not 
create a new right. According to this Full Bench, there is 
always a representation by the decree-holder and by the Court 
acting as his agent, that there is some kind of saleable interest 
in the properties although it is said there is no guarantee of 
its extent. It is difficult to hold that there is a warranty of title 
in Court sales to any extent. It is one thing to say that that 
there is a representation but this is quite different from a 
warranty. 
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JNANADASUNDARI SHAHA v. MADHABCHANDRA MALA, 
I. L. R. 59 Cal. 388. 


In this case, the learned Judges have held that the re jection 
of a memorandum of appeal on the ground that the proper 
court-fee has not been paid on it and that the order of the 
Court calling for the additional court-fee has not been com- 
plied with is not a decree but only an order. It must be pointed 
out that the decision on this point is only obiter, as the learned 
Judges have proceeded on the view that under O. 7, R. 13 read 
with section 107, anew memorandum of appeal can be and was 
filed in the case under notice. 

On the question whether the rejection of a memorandum 
of appeal stands on the same footing as the rejection of a plaint 
under O. 7, R. 11 read with section 2 (2) which expressly 
enacts the latter to be a decree within the meaning of the Code, 
the authorities of all the High Courts are uniform to the effect 
that it amounts to a decree. Reference may be made in this 
connection to the decisions in Gulab Rai v. Mangli Lall, Rup 
Singh v. Mukhraj Singh3, Raghunath Gopal v. Nilu Nathans, 
Gunga Dass Dey v. Ramjoy Dey4, Rakhal Chandra Ghosh v. 
Ashutosh Ghosh’, Ayyanna v. Nagabhooshanam®, Zamindar of 
Tuni v. Bennayyat, Surajpal Pandey v. Utim Pandey8 and 
Gabba v. Kanchhadi Lal. In this connection, it is impossible 
to draw any distinction between the various sub-rules of O. 7, 
R. 11 in deciding whether a particular order amounts to a decree 
or not. It must also be noticed that the decisions in Rakhal 
Chandra Ghosh v. Ashutosh Ghosh}, Surajpal Pandey v. Utim 
Pandey’ and Gabba v. Kanchhadi Lal? are decisions under the 
Code of 1908 unlike the others which were given under the 
Code of 1882. The provisions of the new Code on this point 
have not made any substantial change from the old Code. Even 
as carly as 1903, in Saminatha Aiyar v. Venkatasubba Aiyari0, 
two learned Judges of the Madras High Court thought that the 
question was no longer one of first impression but covered by 
a series of decisions of the various High Courts, though they 
themselves were disposed to take a different view if they had to 
consider the point apart from authority. We venture to submit 
that in 1931 when the decision under notice was given, the 
question which is one of procedure should have been governed 
by the rule of stare decisis under the uniform current of 
decisions referred to above. 


1. (1884) 1. R.7 A. 42. 2. (1885) I. L. R. 7 A. 887, 
3. (1885) J. I. R. 9 Bom. 452. 4. (1885) I. L. R. 12 C. 30, 
5. (1913) 17 C. W. N. 807. 6. (1892) I. L. R. 16 M. 285. 
7. (1898) I. L. R. 22 M. 155:8 M. L. J. 304. 
we 8. (1921) 6 Pat. L. J. 625. 
9. A. I. R. 1922 Nag. 62. 10. (1903) 13 M. L. J. 300. 
Ne IG: 
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H. V. Low & Co., LTD. v. JYOTIPRASAD SINGH Deo, I. L. 
R. 59 Cal. 699 : 61 M. L. J. 699 (P. C.). 

In this case, the plaintiffs had agreed to take a lease of 
mining rights in certain properties in a Zamindary and paid a 
premium under the agreement and there was a clause in the 
agrecment that if the plaintiffs should neglect or fail to take the 
lease within a certain time, except for the reason of the want 
of the lessor’s title to the properties, they should forfeit the 
premium paid to the Zamindar who was the defendant in the 
case. The plaintiffs’ solicitors called on the defendant's 
manager to produce some documents of title, to show that cer- 
tain grants made by the defendant’s predecessors to third 
persons did not confer mining rights on the grantees; but the 
Zamindar could not produce the same. The plaintiffs conse- 
quently claimed to recover the premium paid. Their Lordships 
held, affirming the decision of the Calcutta High Court on the 
appellate side, that the plainiiffs had not shown a reasonable 
doubt as to the defendant’s title and were therefore not entitled 
to recover the premium paid. 

It is necessary to notice that, in this case, their Lordships 
have drawn a distinction in this respect between an agreement 
to sell and an agreement to lease based on the difference of the 
language in section 55, sub-section 1 (a) and (b) and 
section 55, sub-section (2) as contrasted with section 108-A 
(b) and (c) of the Transfer of Property Act and held that tn 
the case of an agreement to lease there is no right in the propos- 
ed lessee to call for the production of documents of title from the 
lessor and that there is also no implied covenant as to the title in 
favour of the lessee available as against the lessor. In both these 
respects, as regards the case of vendors and vendees, the rights | 
are clearly laid down in section 55, sub-section 1 (a) and (b) 
and sub-section (2) ; and the vendee has the right to call for the 
documents of title from the vendor and there is a covenant as 
to title to the property inthe vendor and available to the vendee 
which also runs with the land. These questions are fully dis- 
cussed by the Calcutta High CourtigJ/yottprasad Singh Deo v. 
H.V. Low & Co.) with reference to the English law and 
the language of the sections of the Transfer of Propérty Act. 
Their Lordships’ decision has the effect of upholding the view 
“taken by the High Court in that case from which this appeal 

was taken to them. . ` 
mama ?——— ina Na aha na a 
1, (1929) I. L. R 57 Cal. 1189, 
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Seay Fatma v. MAHMUD ALI, I. L. R. 54 All. 646 
(F. B.). 


The question in this case was as to whether a judgment is 
liable to be re-opened at the instance of a minor on his attaining 
majority on the ground that his guardian or his next friend was 
guilty of gross negligence in the conduct of the case. The 
precise facts would seem to raise a further question to which 
sufficient attention does not seem to have been paid, vis., that 
assuming that a judgment is liable to be re-opened on that 
ground, whether that rule applied to the facts of the case. Those 
facts were:—In a partition proceeding before the Revenue 
Court, the guardian of the minor raised the appropriate defence, 
the result of which was he was asked to go to the Civil Court 
and have the question of title decided. The guardian did not 
do that and in that he was guilty of gross negligence. The 
Revenue Court proceeded to partition after the expiry of the 
time allowed. It was thus the failure to institute the suit that 
constituted the negligence on the part of the guardian and not 
anything done or omitted to be done in the course of the suit. 
Failure to appeal might afford a parallel. Failure to institute a 
suit to set aside an adverse order on a claim might have afforded 
another but for the fact that minority is an exemption under 
the Limitation Act. For aught one knows, it might be that the 
guardian had not the necessary funds or the de jure guardian 
did not supply the necessary funds (as it might well be 
that the guardian ad litem is not the guardian of the minor). 
It might be urged that that complication would only affect the 
finding of gross negligence and the conclusion arrived at is 
on the footing that there was gross negligence on the part of 
the guardian. In the case of ordinary appeals, the Limitation 
Act provides a remedy under S. 5. It is difficult to see how 
the judgment of the first Court can be impeached on the ground 
that the guardian did not file the appeal. The Lower Court 
had brought what light it was capable of to the decision of the 
question and that decision can in no sense be said to be affected 
by the negligence. Unless the peculiar division of functions 
between the Civil and Revenue Courts in the decision of not 
only suits but also questions arising in a suit that obtains in 
that part of the country is held to justify the looking upon the 
suit and the revenue proceedings, asa part of the same proceed- 
ing, in other words unless the failure of the guardian to file the 

N.I. C. 
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suit is assimilated to the failure to summon witnesses or to 
take other subordinate proceedings ina suit, itis difficult to 
justify the application of the rule to the facts of the case. It is 
quite another question whether there is a general principle that 
minority should extend the period ot limitation in all cases, 
eyen apart from the special provisions of the Limitation Act. 
On that question there is some difference of opinion but the 
general trend of opinion is that there is no such general 
principle. 

On the point discussed in the case, there is a cleavage of 
opinion, not that there is no remedy at all but some decisions 
hold that the only remedy is review so far as it goes, while 
others hold that review is not an adequate remedy and the 
remedy of a suit is available. The Judges that take the former 
view rely on S. 11 of the Civil Procedure Code and S. 4, 
Evidence Act, which show according to them that the only 
defences open to a person properly a party to a suit is fraud 
and collusion. But the whole question turns on as to when a 
minor can he said to be properly represented. Non-appointment 
of a guardian and improper appointment of a guardian, 
e.g. of a person with adverse interest or one that is 
disqualified in law from acting asa guardian ad item have 
been held to be cases of a non-representation and the minor 
in those circumstances is not barred by the proceeding. Grossly 
ineficient representation by the guardian appointed is though 
not fraud in the common law sense of the term, is fraud 
in the equity sense of it like undue influence, or failure 
of duty on the part of solicitor or other persons in fiduciary 
relationship owing a duty tothe person concerned: Nocton 
v. Lord Ashburion|, but apart from that, it is really a case of 
non-representation for representation in the case of minors 
means reasonably efficient representation and not mere repre- 
sentation on paper. . Failure 01 the part of the guardian to 
present certain points of view by reason of negligence on his 
part might be a ground for review even in the narrow sense in 
which “sufficient reason” has been understood but there may be 
other kinds of negligence than presentation of the proper vicw- 
point which may not come within the seclion as to review and 
the remedy is also conditioned by the personnel of the Court and 
arule of limitation which no doubt is exible by reason of S. 9 


á 1. (1914) A. C 932, 
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of the Limitation Act but even so, is much dependent on the 
discretion of the Court. In addition, in this particular case, 
review did not form part of the Revenue Court procedure. 
The large bulk of authority in India is in favour of the remedy 
of suit and we think, that both in view of the requirements ọf 
the case and on principle, that is the proper view to take. 








NawaL KISHORE v. SARJU Ram Sanu, I. L. R. 54 All. 
774, 


Having regard to the language of S. 55, Transfer of Pro- 
perty Act, cases in India hive held that mere notice of defect in 
title is not sufficient to exclude the covenant for title. There 
must be an express “contract to the contrary”: Adtkesaven 
Naidu v. Gurunatha Chettil, Arunachala Atyar v. Rama- 
swamy Atyar§’, Subbaroya v. Rajagopa'a3. Thekkamannengath 
Raman v. Kakkassert Pashiyot Manakkal Karnavané and 
Vellayappa Rowthen v. Bava Rovwthen’. In connection with 
the vendor’s lien the Privy Council had occasion to consider 
the significance of the expression “contract to the contrary” in 
Webb v. Macpherson6 and their Lordships say “you have to 
fiad something, either express contract or at least something 
from which it is a necessary implication that such a contract 
exists” to exclude the statutory charge. In Ganesh Lal v. 
Charan Singh? their Lordships had to consider the effect of 
those words in S. 82 of the Transfer of Property Act. Their 
Lordships insist upon a special contract to exclude the benefit 
of the section. It is impossible to infer from mere knowledge 
of defect of title that the purchaser stipulates against the statu- 
tory assurance; for aught one knows, he might expect the 
vendor to further assure the title if an occasion arises for it. 
the transfer being only voidable at the instance of the other 
members. l 


— = 





Aziz ULLAH KHAN v. COLLECTOR OF SHAHJAHANPUR, 
I. L. R. 54+ All. 801. 


This case lays down that the Court’s powers of amend- 
ment are not restricted to errors that have crept inthe judg- 





1. (1916) I L. R. 40 Mad. 338: 32 M. L. J. 180 (F. B) 
2. (1914) 27 M Ji. BLAS 3. (1914) 
4, (1915) 28 M. L. J. 184. 5. (1915) 29 

6. (1903) L. R. 301. A. 238: I. L. R.31 Cal 5 :'3 M. L. J. 

7.. (1929) L. R. 57 L. A. 189: L L. R. 52 All, 350: 59 M. L. J 
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ment or decree but extend to errors that have crept in plaint, 
decree, sale certificate and Dakhalnamah: Somasunderam 
Chettiar v. Rama Krishna Kakir Velasanit1 and Narayanasami 
v. Natesa’. A recent case in Madras, Latchayya v. Seethammas, 
would seem to récognise the power of the Court to amend a 
decree as consequential upon the rectification of the mortgage 
forming the basis of the decree provided, of course, the third 
parties’ rights have not intervened or the principle of Marriot 
v. Hanpton4 does not prohibit it. This is in principle to go 
back to a period antecedent to the plaint but it is only m one 
sense so. The error is in the decree—the inducing cause of the 
error being the error in the document. The subsequent rectifi- 
vation does not rectify the contract but only the expression of 
it so that the thing that justifies the amzndment is a thing 
that existed at the date of the plaint as well as since though 
ascertained at a later date. 


a ge, 
+ Lie (1914) Z2 L C774 - 2. (1892) I L. R16 Mad. 424. 
3. (1931) 62 M. Le J 389, 4. (1792) 7 T.R. 269: 101 E.R. 969, 
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NAGENDRANATH DE v. SURESH CHANDRA De, D. R59 
L A. 283: I. L. R. 60 Cal. 1 : 63 M. L. J. 329 (Pee) 

_ The late Mr. Mitra in the opening of his commentary to. 
clause (2) of Art. 179 of the Limitation Act of 1877, which 
corresponds to clause (2) of Art. 182 of the present Limita- 
tion Act, observed that the meaning of the words “ where there 
has been an appeal” in-the clause has been the subject of 
several inconsistent. decisions and the learned editors of ‘the 
latest edition of the work have seen no reason to alter it as' the 
conflict has only become more accentuated in the course of 
years. This decision of their Lordships being the pronounée- 
‘ment of the highest tribunal has set at rest -much of ‘the 
‘conflict on the point and rendered reference to the older-deci- 
sions useless. Indeed, their Lordships say, in so many words, 
that nothing” would be gainéd by discussing those varying 
‘authorities in detail and proceed to give effect to the plain 
words of the statute, sweeping away all the artificial distinctions 
‘that have been imported into the matter without any warrant: 

After this pronouncement, once there has been’ at appeal 
presented against a decision, the circumstance that the ‘appeal is 
incompetent or that all or any of the parties to the execution are 
not made parties to the appeal or that the proper Court-fee has 
not been paid onthe memorandum of appeal or that the: dect 
is only from a part of the decree or that itdoes not jmpetil i 
portion of the decree sought to be executed, is immaterial And 
time will nevertheless run for the purpose of execution from 
the date of the final decree or order of the appellate Court. 
This gives full effect to the language of the article of the 
Limitation Act and is in accord with the decision of the-Full 
Bench of the Madras High Court in Arisitnama Chariar v. 
Mangammail if reference to it is permissible. 

A reference to the facts of the case under notice may be 
made to clear up the limits of the decision. There were several 
co-mortgagees who had obtained-a preliminary decree on the 
mortgage ; and some of the co-mortgagees claimed to have 
acquired the righis of some others also and applied for a final 
decree including their rights as well. A judgment was given 
which gave the decree-holders rights only in respect of their 
own original shares but denied the right by assignment of the 





a 1. (1902) I. L. R. 26 Mad, 91 (F. BJ). pe 
"ON: EC. 
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shares of the others. The final decree pursuant to this was not 
drawn up till some time later. An appeal was filed after the 
decree was drawn up against the decision by the applicants for 
final decree styling it as an appeal against an order apparently 
to save Court-fees on the allegation that no decree had been 
drawn up, against the co-mortgagee decree-holders alone 
claiming right to their shares also but not making the judg- 
ment-debtors parties to the appeal. This appeal was apparently 
dismissed among other grounds for the reason that the appeal 
should properly have been against the decree and not merely 
against the order as it was styled. Subsequently the other 
mortgagee decree-holders whose shares were claimed by assign- 
ment sought to execute the decree against the judgment- 
debtors who were not made parties to the appeal and their 
Lordships held that time for execution ran from the appellate 
Court’s decision. It may be noticed that, on these facts, there 
was no appeal against the final decree which was sought to be 
executed but only what purported to be on appeal against an 
order of the first Court prior to the drawing up of: the decree. 
But their Lordships have apparently treated it as in substance 
against the decree itself which was sought to be executed. 
Otherwise the class of cases dealing with the question whether 
the appeal contemplated by clause (2) should be only against 
the decree or order sought to be executed or not, would have 
come up for review. On this question again there is conflict 
among the decisions in India. Ci. Somar Singh v. Deonandan 
Prasad Singhi and Narsingh Sewak Singh v. Madho Das? on 
the one hand and Ahammad Kutty v. Kotiakkat Kutiua and 
Fakir Chand Mandal v. Daiba Charan Parnit4 on the other. 





1. (1927) L L. R. 6 Pat, 780, 2. (1882) I. L. R. 4 AlL 274. 
3.° (1932) 64 àf. L. J. 251. 4 (1927) I. L. R. 54 Cal, 1052. 


LXIV] THE MADRAS’ LAW JOURNAL (N.Ed.) 25 


ELANSRAJ GUPTA v. ASTHANA, I. L. R. 54 All, 827: 63 M. 
L. J, 859 (P. C.). 


In this case, their Lordships carry the principle that S. 156 
of the Companies Act creates a statutory liability, a liability ex 
lege as distinguished from liability er contractu under the con- 
tract tor allotment or purchase of shares, to its logical conclu- 
sion and hold that if a man’s name is on the register of share- 
holders with his knowledge and consent during the period con- 
templated by that section, his liability is absolute though he may 
be able to show that the contract is void or illegal. It would be 
otherwise if his name was without his consent, as for instance, 
if there was mistake as to the identity of the company, Inter- 
national Soctettes of Auctioneers and V aduers, In rel, or ‘there 
was no concluded contract at all, Scottish Petroleum Co., Ly res. 
If the contract is only voidable, if he commences proceedings 
before the commencement of the winding up, he’ is protected, 
not otherwise. Their Lordships hold in this case that the mere 
fact that the contract is void as contravening S. [05 of the 
Companies Act is not sufficient to protect if the’ name was 
placed with his knowledge and consent. Some other questions 
arose in the case—one under S. 105 of the Companies Act atid 
thé other as to when limitation commences for an application to 
reclify the list of contributories. On the latter point the 
Allahabad High Court had held that though the notice after the 
list of contributories was finally prepared was not served and 
according to the rules such notice was the starting point, the 
fact that the party appeared before the list was finally prepared 
and had knowledge of such preparation made a diference. 
Their Lordships were not prepared to accept that conclusion. 
Their Lordships were also not prepared to accept the position 
that an agreement to give a person taking large shares, option 
to give credit to the balance of share amount in the price of 
goods to be ordered from him on certain advantageous terms 
contravened S. 105 of the Companies Act. 





Jat DALAL MADAN Gopat, In the matier of, ILL.R. $4 All. 
846. . 


In this case, following certain other judgments of the 
Calcutta and the Allahabad High Courts, their Lordships hold 
am aana a U : 
d. (1898)'1 Ch. 110, 2, (1882) 23 Ch. D, 413, 

N.L C. 
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that à partnership as such cannot be a member’of another part- 
nership though Sir Sulaiman, C. J., was personally inclined to 
take a diiferent view. These cases do not seem, however, to 
have taken note of the judgment of the Privy Council in 
Sathappa Chetti v. Subramanian Chetit1, where the very point 
arose for consideration and the Privy Council affirmed the 
judgment of the High Court holding that there could be a 
“superior partnership of which an individual was one side and 
the whole firm as a unit was the other side” and in that view 
their Lordships hold that in an internal suit between the mem- 
bers of the unit which formed the partnership with him, the 
other was not a necessary party. A different view has been 
taken in connection with the Companies Act by the Privy 
Council in The Firm of Senaji Kapurchand v. The Firm of 
Pannaji Devichand’, upholding the view of the Madras High 
Court in The Firm of Pannajt Devichand v. The Firm of 
Senaji Kapurchands. The Contract Act and the Companies 
Act do not seem to be fart materta. While it must be incon- 
sistent with the object of S. 4 of that Act to admit association 
of persons as units there is no such inconsistency with the object 
of the Indian Contract or the Patnership Act. The implication 
of an association being admitted as a partner would be that 
the representatives of the association would be entitled to 
function in the partnership as partner. 





1. (1927) 53 M. L. J. 245 (P. C). 2. (1930) 59 M: L. J. 435 (P. C.). 
3. (1926) I. L. R 50 Mad. 175; 51 M. L. J. 667, l 
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RasuL BAKHSH v. Mst. BHOLAN AND OTHERS, I. L.R 
13 Lah. 780. 

This is an interesting decision. The Privy Council held 
in Rashid Ahmad v. Musaminat Anisa Khaiunl that an oral 
pronouncement by a Sunni Mahomedan of the Hanafi sect 
of the relevant words -operates as a valid and effective 
divorce even though there was a mental observation that it 
should not be a genuine divorce. The judgment under notice, 
however, distinguishes that case on the ground that the Maho- 
medan Law relating to the effectiveness of a written divorce is 
different. The Mahomedan Jurists distinguish betwecn 
‘customary’ writing and ‘unusual’ writing and also between 
writing which is ‘manifest’ and which is ‘not manifest’. Where 
the document is not written and superscribed in the usual form 
the absence of an intention to divorce will prevent the docu- 
ment from having effect. On the facts it was found that the 
husband had no intention to effect a divorce and it was accord- 
ingly held that the marriage relationship did not validly 
terminate. 





JHANDA SINGH v. GULAB MAL-BHAGAWAN Das, L L.R. 
13 Lah. 788. 

A suit for a declaration that a decree is not binding on the 
plaintiff and for an injunction restraining the defendant from 
executing it will come under S. 7, cl. (iv) (c) of the Court-Fees 
Act. In such cases the preponderating view is that the plaintiff 
is entitled to put his own valuation which the Court is not enti- 
tled to object to and ad valorem court-fee is payable thereon. In 
Madras the amending Act V of 1922 has changed the law. 
In the absence of any such provision, the Lahore Court has held 
that the plaintiff's valuation though arbitrary is final and the 
value for purposes of jurisdiction also is the same. 


Desr Prasan PANDEY v. GAUDHAM Ras, I. L. R. 11 Pat. 
712. 

After the amendment of S. 98, Civil Procedure Code, by 
Act XVIII of 1928, the relevant provisions of the Letters 
Patent alone govern the procedure when there is a difference of 
opinion between two or more Judges of a Chartered High Court 
even when the appeal is one from a Subordinate Court under 
the Civil Procedure Code. It is only if the Letters Patent do 
not contain any provisions regulating the procedure or when 
there are no Letters Patent as in the case of non-chartered High 





1. (1931) L. R. 59 L A 21: L L. R. 54 A. 46: 62 M. L. J. 405 (P.C). 
MLG ` 
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Courts-that S. 98, Civil Procedure Code, will apply. The con- 
flict that prevailed among the High Courts prior to: the amend- 
ing Act is expressly set at rest by the intervention of the 
Legislature. A Full Bench of the Madras High Court had 
_exhaustively considered the matter. See Dhanaraju v. Bala- 
kissendas Moittlali1. The Patna Court also agrees with this view 
and has expressly followed the Madras Full Bench. 





SITAL Prasan SHUKUL v. BABU LAL SHUKUL, I. L. R. 11 
Pat. 785. 

An application for transfer of a decree to another Court 
for execution isa step-in-aid of execution under Art. 182, 
cl..(5) of the Limitation Act, but it must be “in accordance 
with law” to save limitation. The Patna Court has held in the 
above case that an application to transter a Sub-Court decree 
to the District Munsiffs Court for execution is of no avail as 
under the rulings of that Court the Munsiff is not competent to 
execute the decree. The Madras Court has always held that in 
such circumstances there is jurisdiction in the Munsiff’s Court 
but the other Courts take a different view. The fact that no 
comment on such procedure was made by the Privy Council in 
Maharajah of Bobbi v. Sri Raja Narasaraju% is perhaps 
significant, as the view that the transfer is invalid may well 
sustain the legality of the application to the District Court as 
a proper application to the proper Court. 





BasHIst NARAIN SABI v. SIA RAMCHANDRA Sanr, L L. R. 
12 Pat. 18. 

The learned Judges had not at the time of their decision 
the benefit of the exposition by the Judicial Committee of the 
true scope and meaning of S. 124 of the Indian Succession Act 
in their recent decision in Indira Rant Ghose v. Akhoy Kumar 
Ghose’. Adopting the principle of that decision, the death of 
the legatee without issue refers, in the circumstances, to the con- 
tingency of his leaving no issue, he having first taken the pro- 
perties finder the will. So interpreted, there is a valid gift over 
to the deities under the terms of the will. As explained by the 
Privy Council, 5. 124 cannot apply where a period is specified 
in the will itself as the period within which the contingency ts 
to happen. The decision would have been the other way if the 
Privy Council decision is applied properly. 
' 1. (1929) L L. R. 52 Mad. 563: 57 M. L. J. 264 (F. B.). 

2. (1916) L. R. 43 I. A. 238: I. L. R. 39 Mad. 640: 31 M. L. J. 300 @. C.). 
3. (1932) 64 AL L. J. 48 (P. C). 
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SHANMUGASUNDARA MUDALIAR v. RATNAVELU MuDa- 
LIAR, I. L. R. 55 Mad. 1025: 63 M. L. J. 383. 


The principle on which restitution in the case of reversal 
of decrees proceeds is, according to Lord Cairns in Rodger v. 
The Comptoir d’Escompie de Parisi, the well-recognised 
principle that the act of Court should not be allowed to injure 
anybody and if that is the right principle (though no doubt the 
wrongful gain made by the other side cannot be altogether 
ignored), the true question is the extent of the injury caused 
by the Court's act and the party injured would be entitled to 
compensation therefor though it may be the other side is not 
proportionately benefited. In this case, the money under decree 
had been deposited but the other side could not take it away as 
he was unable to furnish security as directed by the appellate 
Court. Nevertheless, their Lordships held that the other side 
was bound to pay interest. Acting on this principle the Court 
allowed interest for the whole period money was lying in Court 
in Dalu Ram v. Ramanand3, and in some other cases, acting on 
the same principle the Court has allowed a higher rate of interest 
than the Court rate. The fact that the inconvenience was 
invited by the judgment-debtor by an application for stay did 
not, according to their Lordships, make any difference. The 
decree-holder not having disclaimed intention to execute and 
the order complained against having been made in his presence 
their Lordships hold that he must take the consequence. It 
would not have mattered, even if the judgment-debtor had paid 
the money into Court before any application was made by the 
decree-holder the existence of the decree being sufficient 
compulsion to justify such payment. 





VENKATACHALA CHETTY v. RAMASWAMI SERVAI, IJ. L.R. 
55 Mad. 352 (F. B.). 

RAJAH oF KALAHASTI V. JAGANNADHA RAYANIMGAR, I. L. 
R. 55 Mad. 1006: 63 M. L. J. 827. 

After a temporary disturbance caused by Palansappa 
Chettiar v. Valliammai3, the status quo anie has been restored 
by the Full Bench in the first of the cases under review which 
holds that the legal representatives of a deceased decree-holder 





1, (1871) L. R 3 P. C 465. 2. A. I. R. 1929 Pat. 593. 
3. (1926) I. L. R. 50 Mad, 1; 51 M. L. J. 745, 
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can continue an application for execution presented by the latter. 
The same reasoning would apply to the case of judgment- 
debtors. There is some difficulty as to the proper article of 
limitation applicable to such a case. The suggestion in the Full 
Bench case is that Art. 181 might apply, Art. 176 being in- 
applicable by its language to the case of decree-holder’s 
representative. The same difficulty, as pointed out in the latter 
case, does-not exist in the case of the appellant and respondent 
in appeals from orders in execution and Arts. 176 and 177 could 
be applied without any violence to the language of the articles. 
Undoubtedly the provisions of the Code relating to death of 
parties after decree are confusing and the Rule Committees 
might well apply themselves to the task of unravelling the 
tangle. The confusion is thickened in the case of transfer of 
decrees for execution but gradually the law is getting clarified 
—not the least important factor in the process being the pro- 
nouncement of their Lordships of the Privy Council in 
Jang Bahadur v. Bank of Upper India, Lid. Their 
Lordships’ solution is that the Court to which the decree is 
transferred does not lose jurisdiction by the fact of death but 
that before execution is proceeded with, the decree-holder must 
get an order for substitution from the Court which passed the 
decree. This, no doubt, would prevent the defeating of the 
decree-holder in the case of pending applications. But the same 
principle has been applied by the Calcutta High Court in Mano- 
rath Das v. Ambika Kanta Bose’, Monmotho Nath Mitter v. 
Rakhal Chandra Tewary3 and Salendra Nath Ghose v. Surendra 
Nath Des, to cases of fresh presentation of execution petitions. 
Their Lordships hold therein that the representatives may apply 
for execution to the transferee Court and at the same time 
apply for substitution to the Court which passed the decree and 
when the order for substitution is made the order will retroact 
and validate the execution application from its very inception. 
There is no reason why the same principle should not apply to 
the case of a judgment-debtor dying as well. 


1. (1928) L. R 35 L A, 227: I. L. R. 3 Luck 314: 55 M. L. J. 545 (P.C). 
2. (1909) 9 Cal. L. J. 443 


3 
3. (1909) 10 Cal. L. J. 396 at 400, 4. (1929) 34 Cal. W. N. 437 at 439, 
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ManomMmap ASLAN Kuan v. Mun Feroze SHAB, Ly R.- 
59 I. A. 386: 1. L. R. 13 Lah. 687: 63 M. L. J. 694 (PCi): 

A decree for specific performance under S. 27, cl. (b) of 
the Specific Relief Act should be not only against the original 
contracting party but also against the subsequent transferees 
where they are not transferees without notice of the original 
contract. The conveyance ought to be by all of them. The 
plaintiff should ask for and obtain relief against the transferees 
also. 

The subsequent transferees cannot resist specific perform- 
ance, even if they had only constructive notice of the agree- 
ment. Actual notice is not essential. In the particular case 
under notice, their Lordships observe “that the original owner’s 
dealings with his property which were undoubtedly known to 
the subsequent transferees were such as to put the latter upon 
enquiry and that if reasonable enquiries had been made by them 
they must have become aware of the prior agreement for-sale 
and they could not therefore predicate of themselves that they 
were transferees without notice of the original contract as 
required by S. 27 (b) of the Act’. It may also be noted that 
their Lordships allow the plaint to be amended by the insertion 
of a prayer for mesne profits also in the same plaint which 
prays for specific performance. 





Qavir BakKHsH v. Haxam, I. L. R. 13 Lah. 713 (F. B.). 


This Full Bench decision deals exhaustively with a question 
of frequent occurrence on which, however, there has been a 
divergence of judicial views. Where a grantor alleges that a 
transaction apparently real was actually fictitious and was for 
the purpose of effecting a fraud and that the fraud was com- 
pleted, can he be permitted in a Court of law, as a defendant, 
in possession, to say that the transaction was other than what it 
appears to ber Is there a distinction in such cases between the 
case of a plaintiff and a defendant? The Full Bench holds 
that, in such circumstances, the plea is open to the defendant to 
show the real nature of the transaction, and this is allowed not 
on the ground of favouring the defendant as such but as an 
exception, based on true grounds of public policy, tothe maxim 
that no man alleging his own baseness ought to be heard (Nemo 
allegans turpiiudinem suam audiendus est). The Calcutta, 
Allahabad and Lahore Courts have all along been holding this 

NIC 
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view. But the High Courts of Bombay and of Madtas have 
taken a different view in more recent decisions though the- 
earlier view of those Courts also agreed with the Calcutta view. 
The maxim of law “In pari delicto potior est conditto 
possidentis” is the governing rule and it ought to prevail over 
the other maxim, where the fraud is carried oul. In cases 
where the fraud is not carried out, it is now settled by the 
decision of the Privy Council in Pethaperumal Chetty v.. 
Muniandy Servat! that there is a locus poentienitae given to one 
or other of the parties. The leading judgment of the Bombay 
High Court which is responsible for the view that tbe party. 
who first sets up the alleged fraud should fail whether as 
plaintiff or defendant, is that of Sir Lawrence Jenkins in 
Sidingappa v. ldtrasa®. This view is, however, subjected to a 
very critical examination by Justice Mukerjee in laghupats 
Chatterjee v. Nrishingha Hort Das,3 where he traces the 
evolution of the doctrine and points out how the later decisions 
of English Courts and the Courts of the United States of 
America have modified the rigour of the old decisions and 
have now settled upon a more severely just and true basis of 
law to. meet such cases. The present Full Bench decision also 
points out how the Bombay judgment is based on old English 
decisions which have been modified by the later rulings and how 
these have not been considered by that judgment as indeed the 
earlier decision to the contrary of Sir Michael Westropp, C. J., 
in Luckmidas Khimjt v. Muljt Canji4. The later Madras 
rulings have simply followed the Bombay judgment and have 
not examined the matter independently. As there are earlier 
decisions to the contrary it cannot be taken that the law is 
settled and the question may have to be exainined afresh by a 
Full Bench wherever it arises. Attention may, in this connection, 
be drawn to the arguments reported in Ma Ngwe Natng v. 
Maung Tha Matungs where a similar question was raised before 
the Privy Council which, however, the Committee found it 
unnecessary to decide. 





1. (1908) L.R. 35 L A. 98: LL.R. 35 Cal. 551: 18 M.L.J. 277 (P. C). 
2. (1907) LL.R. 31 Bom. 405. 
3, (1923) 711.C. 1: ALR. 1923 Cal. 90, 
4. (1881) LL.R. 5 Bom. 295, 
5. (1928) LL.R. 7 R. 4:56 M.L.J. 244 (P.C). 
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.Motigam ROSAN LAL Company, LTD.. v. COMMISSIONER a 
easier LGR Eat T2 r oi ES EEE ae 


The learned Judges in this case prefer to “follow the Boim- 
bay Court in holding that the words “original cosi to the 
assessee” in S. 10, cl. (2) (vi) of the Indian Income-tax Act 
(as regards the depreciation allowance on buildings, plant and 
furniture) means the actual genuine cost to the assessee who 
is being taxed and not the cost to his predecessor. They 
specifically dissent from the view of the Madras High Court in 
Commissioner of Income-taz, Madras v. Messrs. Massey & Co., 
Lid., Madrast. It may be pointed oul however that the Madras 
case deals with a case of a continuing business where there is 
a succession while in the Bombay decision, Comsntsstoner of 
Income-tax v. The Sarasapur Mills Company, Ahmedadads, 
the assessee did not buy any existing business as such including 
its plant and machinery but was merely the purchaser of 
second-hand plant and machinery, the property of a Company 
in liquidation. The Bombay decision is therefore distinguish- 
able. The real question is as to the meaning of the term 
‘“assessee” in the case of a succession as under S. 26 of the Act. 
Does the word mean “the person by whom income-tax 1s 
payable” [definition in S. 2, cl. (g)], or having regard to the 
subject or context, the original purchaser of the buildings, plant 
or furniture, etc., where the business is transferred to the new 
assessee. The question is not approached from this point of 
view in the decision under review. While no doubt there 
are obvious differences of language between the Indian Act and 
the English Act and also the principle of depreciation allowance 
is a fixed percentage in the Indian Act while it is based on 
‘wear and tear’ under the English Act, are the differences so 
material as to affect the construction of the Act? The benefit 
of the unexhausted depreciation allowance is held not to be 
personal under the English Law and if thisis the view in Indian 
law also, it is certainly just and proper to hold that the cost in 
relation to which the fixed allowance is granted for depreciation 
should be the cost to the original purchaser and not the cost to 
the successor in business though he is the assessee. If, on the 
other hand, a literal interpretation of the term is preferred it 
would not only curtail and confine the benefit of proviso (2) to 





1. (1928) 56 M. L. J. 451 (FB). 2 (1931) I. L. R. 56 Bom. 129, | 
N.I. C. 
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previous unexhausted depreciation allowance of the particular 
_assessee but it would negative the benefit of the allowance itself 
in a case where there is a testamentary or intestate succession 
te a business as such. In such cases the cost to the actual 
assessee is nil. The Patna Court itself had held in Maharaja- 
dhiraj of Darbhanga v. The Commissioner of Income-tax1 that 
a transfer of ownership of an existing business by operation of 
law is a succession within the meaning of S. 26, cl. (2). The 
Act does not impose an assessment on any person with respect 
to the income of a dead person to whom he has succeeded, 
where there has been no assessment made on such person 
during his lifetime. It may be that where an existing business 
is not continued as such by an heir, he may not be liable to be 
taxed under S. 26 of the Act. Where he inherits a business 
also as a capital asset, and elects to carry it on as a going 
concern, the policy of the Act seems to be to follow the 
business in the hands of the successor also. It would seem, 
therefore, the policy of the Act is better served by the view 
that commended itself to the Madras Court. 


I AN aa a Bahan aaa nt 
1. (1932) LL.R 12 Pat. 5. 
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Qasım HUSAIN BEG v. Kaniz SAKINA, I. L. R. 54 All. 
806, 

In Abt Dhunimsa Bibi v. Mahammad Fathi Uddin1 it was 
held that right to act in the matter of the dower reserved to a 
Mahomedan minor who has attained the age of majority 
according to Mahomedan law but not the age required by the 
Majority Act does not include the right to relinquish the right 
to dower which has already accrued. In this case, there was 
the further complication that the relinquishment of the dower 
took place as a consideration for the KAula or divorce from the 
husband which is also a matter in which a Mahomedan minor 
is entitled to act. Their Lordships dissent from the Madras 
view and hold that whether in settling the dower or in relinquish- 
ing it, the minor is acting in the matter of the dower within 
the meaning of S. 2of the Act. One feature to be noticed is 
that the legislature did not regard acting in the matter of the 
marriage as including the dissolution of marriage, divorce 
being separately provided for. Again, dower is a part of the 
marriage contract and if such a wide construction was 
intended, that need not have been separately provided for. 
Again, such a wide construction might justify relinquish- 
ment of other rights than rights under a contract of 
dower—contractual rights and rights in immoveable pro- 
perty. It could hardly have been intended that in all these 
matters the minor should have a free hand. We rather think 
that as held in 46: Dhumunsa Bibi v. Mahammad Fathi Uddin 
what is intended is—that in those specific matters alone, vtis., 
marriage, dower, divorce and adoption, the minor is entitled 
to act and not in collateral matters nor matters connected 
therewith but not as an integral part thereof. Marriage settle- 
ment may usually accompany marriage but is not an integral 
part of marriage and will not come within the rule. Some 
arrangements are usually made at the time of adoption but 
they will not bind a minor unless the guardian is a party to it. 


— a HK 


SARABDEO BHARTHI v. RAM BALI, I. L. R. 54 AIL 909. 
Whether the decision of the Privy Council in Mahanth Ram 
Charan Das v. Munshi Naurangt Lal? governs cases of aliena- 


N 


kaa ae aaa akan akan a a Ngga aaa 
N 
1. (1917) I. L. R. 41 Mad. 1026: 35 M. L. J. 468. . 
2. (1933) L. R. 60 I. A. 124: LL.R 12 Pat, 251; 64 M. L. J. 505¢P.C). 
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tion by temple managers is not quite clear though reference in 
the judgment to Velu Pandaram’s case] (which is the case of an 
alienation by the manager of a temple katfalat) might point to 
its being considered equally applicable to temple managers but 
it is quite certain that the decision under review cannot be good 
law after that decision. Their Lordships make it clear that 
the decision in Vidya Varuthi v. Balusami Aiyor? applies to 
all cases of alienations by matadhipathis whether the property 
vests in the idol or the mutt (in that case the finding was that 
the property vested in the idol) and equally whether the aliena- 
tion is by way of lease or is an out and out alienation. They 
distinguish Guanasambanda v. Velu Pandaraml and Damodar 
Das v. Lakhan Das3 as cases of alienation of both the office 
and the property to which they hold the ruling would not apply 
and they distinguish Subbatya Pandaram v. Mahamad 
Mustapha Maracayar4 as a case of alienation by the trustee of 
a charity to which case also, their Lordships hold the ruling 
would not apply. 





e 


In the matter of AN ADVOCATE, I. L. R. 54 All. 912. 


In this case a Special Bench of the Allahabad High Court 
held following In re Wallaces that false allegations in an 
application involving imputation of unfairness and impartiality 
to the Judges in connection with his case by an advocate acting 
in his individual capacity as a suitor and not as a professional 
man will not justify disciplinary action under the Bar Councils 
Act but that it is a matter for action by way of contempt. The 
converse, vis., that if the contempt was in connection with the 
matter in which he acted in his professional capacity, he could 
be dealt with professionally is laid down in In re Sashi 
‘Bhushan Sarbadhicary6. The Courts have recently taken 
rather wide power in dealing with advocates and pleaders 
professionally for their private conduct. Shankar Ganesh Dabir 
v. Secretary of State for Indiat. That is on the ground that 








1. (1899) L. R. 27 I. A 69:1. L. R. 23 Mad. 271.10 M L. J. 29 (P.C). 
2. (1921) L. R. 48 I. A. 302: I.L. R 44 Mad 831:41 M L. J. 346 (P.C). 
3. (1910) L. R. 37 I. A.147:I-L R 37 Cal. 885: 20 M. L. J. 624 (P. C). 
4, (1923) L. R. 50 I. A. 295: I.L R. 46 Mad. 751: 45 M. L. J. 588 (P. C). 
y -- -=--5, (1866) L. R. 1 P. C. 283. 
6. (1906)) L. R 34 I. A. 41: I. L. R. 29 All. 95: 17 M. L. J. 74 (P. C3). 
7, (1922) L. R. 49 L A. 319: I, L, R 49 Cal. 845: 44 M. L. J. 32 (P. C). 
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the conduct is such as to render the pleader unfit to continue a 
member of the profession. Even in the case of contempt by an 
advocate in his individual capacity as a suitor, if the conduct 
involved moral turpitude of a-character which “ rendered him 
improper to remain as a practitioner of the Court,” he might be 
dealt with professionally. In re Walacel. 








KISHORI Lar v. BaLKISHAN, I. L. R. 54 All. 824. 


CHOCKALINGA v. PALANIAPPA, I. L. R. 55 Mad. 960: 63 
M. L. J. 689. 


“Both these cases deal with the conditions of transfer under 
S. 24, Civil Procedure Code. The first deals with the case of 
transfer to a Court not having territorial jurisdiction but other- 
wise competent to deal with the case. The second with the case 
of transfer from a Small Cause Court toa Court not having 
small Cause jurisdiction but competent to deal with it, if there 
was no Small Cause Court. It was held in both the cases that 
the transfer was good. On both the points there has been consi» 
derable divergence of opinion. Ram Das v. Habib-Ullaha 
and Shaikh Jannat Hussain v. Shaikh Gulam Kutubuddin 
Ahmad’ sound a different note on the first question. M uru- 
gesa Mudaliar v. Davua Venkata Kesavalu Chetiyt on the 
second. The section as it stood in the Code of 1882 permit- 
ted transfer to any Court “ competent to try the same in respect 
of its nature and the amount or value of its subject-matter”. In 
the Code of 1908, the words “in respect of its nature and the 
amount or value of its subject-matter” have been deleted 
giving some support to the view that territorial jurisdiction 
also is a condition. Per contra, both the cases place considerable 
reliance on the construction put upon the same words in S. 11, 
Civil Procedure Code, and the context. Thuse words have not 
precluded the Courts from holding a decision res judicata 
either because the Court had no territorial jurisdiction or 
because the Court where the decision is pleaded is a Small 
Cause Court while the decision that is pleaded was passed by a 
Court of original jurisdiction. The same importance is not 
attached to territorial competency by the Civil Procedure Code 


1. (1866) L. R. 1 P. C. 283 at 295. 
2. (1931) I. L. R. 53 All, 916. 3. (1920) 5 Pat. L. J. 588, 
4, (1929) 56 M. L. J. 649, > 
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as to pecuniary competence or competence in respect of the 
nature of subject-matter. Mr. Justice Pandalai bases an argu- 
ment on the clause under.which the Court to which a Small 
Cause suit is transferred is deemed to be a Small Cause Court. 
The argument based on the context is also not without weight 
seeing that the usefulness of the section would be reduced to 
the utmost if it is confined to transfer to Courts with territorial 
jurisdiction or Small Cause jurisdiction as the case may be. 





Sri ISwARANANDA BHARATHI SWAMI v. HINDU RELIGIOUS 
ENDOWMENTs Boarp, Mapras, I. L. R. 56 Mad. 40: 63 M. L. J. 
254. 

The questions that come before the Board under S. 84 of 
` the Madras Hindu Religious Endowments Act are of great 
private importance; it is really a gross and wholly unwarranted 
interference with private rights that the legislature has been 
guilty of in depriving the subject of the ordinary right of 
appeal from the decision of the District Court in such cases 
and the only explanation therefor is to be found in the 
irresponsibility of the Indian legislatures in their new-born 
legislative enthusiasm. If, in addition to it, the question of 
taking evidence should be left to the discretion of District 
Judges (the matter is being dealt with summarily and in a 
manner wholly out of proportion to the importance of the 
issues involved) the situation would have become intolerable. 
It is a relief to find that the learned Judges have found it 
possible to hold on a construction of the confused provisions of 
the Act in favour of the right of the subject to adduce evi- 
dence in support of his claim. 


~ 
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MABANTH Ram CHARAN Das v. MUNSHI NAURANGI LAL 
AND OTHERS, L.R. 60 I. A. 124: IL.L.R. 12 Lah. 251: 64 M. L. J. 
505 (P. C.). | 

The Indian Courts have had great difficulty in reconciling 
the decisions of the Judicial Committee in Gnanasambanda 
Pandarasannadht v. Velu Pandaram1 and Damodar Das v. 
Lakhan Das on the one hand with the decision of the Board 
in Vidya Varuthi’s case3. The dictum of Earl Buckmaster in 
Subbaiya Pandaram v. Mahamad Mustapha Maracayart 
rather added to the difficulty. Since then various attempts to 
evolve a consistent principle have been made by several judg- 
ments of the High Courts but there has been no unanimity of 
views. The apparent conflict between the two types of dect- 
sions has been recognised by the Board itself and when the 
question came before it in Lal Chand Marwari v. Mahani 
Ramrup Gird their Lordships did not solve the difficulty but 
contented themselves with reserving their considered opinion 
for a future occasion. The present case, one should have thought, 
gave the Board the needed opportunity to make a full and 
exhaustive statement on the points which have been agitated 
in the Indian Courts. The judgment of the Board however 
does not go far enough. The attempted distinction between 
alienations by way of leases permanent or otherwise and sales 
or mortgages is definilely rejected. The series of decisions of 
the Patna and Calcutta Courts sounding in that direction are no 
longer good law. ‘The distinction between cases where the 
title is in the institution and where it is in the Mahant, is again 
rejected. The other points of controversy still remain. 
Their Lordships do not say under what circumstances the 
possession of the alienee is not adverse during the tenure of 
the office of the alienor. In cases of mutts, the Board is of 
opinion that the alienation is good for the tenure of office of 
the alienor. The governing principle no doubt is the alienation 
is not adverse during the limited period for which it 1s good 
under the law whatever its purported duration may be. But 
what are the tests for applying for how long the alienation is 
good? Itis far from clear whether the Board intends to lay 





1, (1899) L.R. 27 I. A. 69: L L. R. 23 Mad. 271:10 M L. J. 29 (P. C). 

2, (1910) L. R 37 L A. 147: L L. R. 37 Cal. 885: 20 M. L. J. 624 (P. C.) 

3. (1921) L. R 48 I. A. 302: I. L. R. 44 Mad. 831: 41 M. L. J. 346 (P. C.) 

4, (1923) L. R. 50 I. A. 295: I. L. R. 46 Mad 751: 45 M. L. J 588 (P. C) 

5, (1925) L. R. 53 I. A. 24: I. L. R 5 Pat. 312: 50 M. L. J. 289 (P. €) 
N. I. C. 
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down that in all cases of mutts, the head for the time being 
has the power under the law to make an alienation which is 
good for the tenure of his office. In almost all mutts itis 
generally true that by the usage of the institution the head of 
ihe mutt has a sort of beneficial interest in the income which 
is primarily charged for the well-established purposes of the 
mutt. In the case of temples, on the other hand, the trustee as 
such has, generally speaking, no such rights although there are 
several cases in South India where the same person is botha 
trustee and an archaka, doing the duties of both and appro- 
priating the residue of the surplus income, aiter providing for 
the worship of the deity, to his own support. Is the existence 
of the beneficial interest in the surplus income the real test? 
The view of the Madras High Court in several cases is in this 
direction. Their Lordships do not give the lead so clearly as 
one might wish. Again the way in which their Lordships 
distinguish Velu Pandaram’s case1 is somewhat cryptic. It is 
not clear if even in cases of temples and secular charities the 
alienation of some or more of the properties of the endowments 
(not involving the alienation or partition of the office), can be 
regarded as not in itself making the possession under it 
adverse from that date itself. 

It may perhaps be useful to note that the judgment under 
notice does not necessarily establish that even the head of 
a mutt has any uncontrolled discretion in the enjoyment of 
the surplus income during his tenure of office. It only involves ` 
the acceptance of ibe position that he has enough beneficial 
interest to sustain the permissive character of the possession of 
the alienee during the limited period for which the alienation 
can be good in law. The observations in the judgment are 
from the point of view of the question of limitation only. 


This judgment also approves of the view that a de facto 
trustee of a temple or a mutt can recover possession of its 
properties froma trespasser for and on behalf of the trust. 


[END or Vor. LXIV.] 





1, (1899) L. R, 27 I. A. 69; I. L. R. 23 Mad. 271; 10 M. L. J. 29 (P. C). 
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NOTES OF RECENT CASES. 


Krishnan Pandalat, J. C. R. P. No. 1904 of 1931. 
18th October, 1932. 

Court Fees Act (VII of 1870), S.7 (3) and Art. 17, Sch. U— 
Madras Ciril Courts Act, S. 14—Swuits Valuation Act, S. 4—Swuit to 
set aside claim order and for declaration that suit property belonged 
to judgment-debtor, brought against boih judgment-debtor and 
decree-holder—Nature of suit—Whether suit is within the jurisdic- 
tion of Munsif’s Court. 


Where in a suit to set aside a claim order and for a declaration 
that the suit property belonged to the judgment-debtor brought as 
against both the decree-holder and judgment-debtor, the value for 
purposes of jurisdiction was fixed as the value of the decree amount 
and the suit was held to be within the jurisdiction of the District 
Munsif’s Court, 

Held, (1) that Art. 17, Sch II of the Court Fees Act applied 
to the case and even though the judgment-debtor was a party and 
there was a prayer for a declaration that the immoveable property 
belonged to the judgment-debtor, still the suit was mainly one for 
setting aside the claim order; 

(2) that S. 14 of the Madras Civil Courts Act applied to the 
case and the subject-matter of the suit should be held to be land and 
it ought to be valued in the manner provided under S. 7, cl. (5) of 
the Court Fees Act, in the absence of any rules made by the Local 
Government under S. 4 of the Suits Valuation Act which speci- 
fically mentions Art. 17, Sch. II; and 

(3) that consequently the present suit as valued under 
S. 7, cl. (5) of the Court Fees Act willbe within the jurisdiction 
of the District Munsif 

35 Cal. 202 (P. C.) applied. 

50 Mad. 646 and 39 Mad. 602 distinguished. 

K. Balasubrah mania Aiyar for Petitioner. ° 

N. K. Mohanarangam Pillai for Respondents. 

KC, ; 





Rewly and Cornish, JJ. A. S. No. 254 of 1926. 
(th December, 1932. 

Suit for declaration that adoption was invalid—Arrangement 
between parties that there should be a formal trial upon cerlain 
evidence placed before Court pursuant to the settlemeni—Cowt’s 
decree upholding terms of setilement—Subsequent sutt—Decree 
oblained previously set aside as got by fraud and collusion. 

A daughter of one R sued V (R's widow), L, a boy alleged to 
have been adopted by V and her own sister, for a declaration that 
the adoption of L was invalid. The parties entered into a settle- 
ment but it was arranged as part of the settlement that the compro- 
mise should not be put into Court, but formal trial should be gone 
through. The Court gave findings upholding the terms of the 
settlement on the evidence which was placed before Court pursuant 
to the arrangement. Subsequently P, the son of 4, brought another 
suit (present suit) for a declaration that the decree in the prior 
suit was not binding upon him as it was obtained by fraud and 
collusion. 

Held, that the arrangement was a fraud and hence decree 
should be set aside. 

Ch. Raghava Rao for Appellant. 

V. Suryanarayana for Respondents. 

K. C. ——— 

Pakenhain Walsh, J. : C. R. P. No. 1416 of 1932. 
I4ih December, 1932. 

Civi Procedure Code (V of 1908), Ss. 148 and 151— Condi- 
tional interim order—Default—Power to extend lime. 

Pending an appeal from a decree for possession and mesne 
profits against the defendant-tenant, the Court passed an order 
permitting the tenant to continue in possession on condition of the 
tenant paying the rent within a specified time every year. No pay- 
ment was made within the time specified and the tenant applied to 
the Court to excuse the delay and extend the time for “payment. 
The Lower Court allowed the application. 

Held, that (1) 1t was not an order under O. 41, R. 5 (3), but 
one passed under S. 151 and so it was a case of an “ act allowed,” 
though not “prescribed” by the Code. A. I. R 1925 Pat. 153 
dissented from. ` 

(41) that the previous conditional order in so far as it did not 
contain any provision for automatic dismissal of the application of 
the defendant on default by him, the application was still alive and 
that the Court had the power to extend the time. 53 M. L. J. 494 
and (1896) 1 Ch. 644 distinguished. 

Se Ramachandra Asyar for Petitioner. 

K. S, Sankara Atyar for Respondent. 

Sei. 
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Walsh, J. ° C. R. P. No. 1090 of 1932, 
5rd January, 1933. 


Decree—Execution—Decree for debts of last male owner 
against a widow entitled to a Itfe-estate under the former's will— 
Daughter entitled to remainder under will, exonerated—Execution 
against daughter as legal representative of the widow seeking to sell 
the property in remainder—Whether maintainable—No decree 
against assets of deceased person but only against the debts in 
possession of assets of deceased, 

In a suit for a sumof money due by the last male owner, a suit 
was brought against the widows, his daughter and others as being 
in possession of the properties of the deceased. Pending the suit 
the daughter and others were exonerated and a decree was passed 
after contest against the widows alone. The last male owner had 
executed a will by which he bequeathed the life-interest in a house 
to one of his widows, the 2nd defendant, and the remainder abso- 
lutely to her daughter, the`4th defendant, in the suit. Execution was 
taken out, of the decree, after the death of the 2nd defendant and 
against the 4th defendant as her legal representative seeking to 
bring to sale the house which she got absolutely under her father’ 
will. l 

Held, that by the exoneration of the daughter, the 4th defend- 
ant, in the suit, the plaintiff was precluded from executing the 
decree against the house which was bequeathed for life to the 
widow and the remainder to the daughter. The cases, where a 
decree obtained against a wrong legal representative in possession 
of the deceased’s assets was sought to be executed against a right 
legal representative, had no application to the present case. 


50 M. L. J. 442 and 29 M. L. J. 698 distinguished. 

There can be no decree as suchas against the assets ofa 
deceased person apart from the persons in possession of such 
assets. 


_ Judgment in Letters Patent Appeal No. 290 of 1927 (un- 
reported) followed. 


C. A. Seshagiri Sastri for Watrap S. Subramania Aiyar for 
Petitioner. 


R. Gopalaswami Aiyangar for Respondent. 
KC 
Walsh, J. l C. M. S. A. No. 27 of 1929. 

4th January, 1933. l 


Powers of executing Couri—J urisdiciton to go into a question 
of disputed point of fact. 
NRC 
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When there is no want of jurisdiction apparent on the face of 
the decree, the party in execution cannot raise a disputed point of. 
fact, which, if his contention were true, would have deprived the 
Court of its jurisdiction to pass a decree in that matter: 

28 Mad. 84; 45 Mad. 620 and 43 All. 547 distinguished. 

T. M. Ramaswami Atyar aud A. Nagaswami Aiyar for. Appel- 
lants. 

S. Narayana Atyangar for Respondent. 

Ket: 


Ramesam, Anantakrishna A C. M. A. No. 296 of 1929. 
Asyar and Cornish, JJ. 

Sth January, 1933. 

Civi Procedure Code (V of 1908), S. 145 (c)—Scope of—No 
order allowing next friend of a minor to receive money of minor 
and. keep st with himself—A pplicability of O.32, R.6 of Civil 
Procedure Code. 





LA 


A Court merely ordered that a next friend of a minor decree- 
holder should be allowed to draw out the money paid into Court by 
the judgment-debtor in satisfaction of the decree in suit,-and after 
deducting expenses of the suit should purchase Government Pro- 
missory Notes for the balance and deposit the same into Court. 
Another person executed a surety bond binding himself responsible 
for the said amount till the next friend deposited in Court the 
Government Promissory Notes. The next friend died without ever 
depositing any Government Promissory Notes and when the minor 
on attaining majority, filed an application under S. 145, Civil 
Procedure Code, for execution against the surety and the Lower 
Court dismissed it relying on 41 Mad. 40; 

Held, (1) that in 41 Mad. 40 leave was granted to minor’s next 
friend to receive and keep minor’s money so that that case was one 
to which O. 32, R. 6 applied and the present case was distinguish- 
able on facts; 

(2) that although the suit would be at an end after payment 
of decree amount by the judgment-debtor, still any proceeding taken 
fór disbursement of the said amount would be “a proceeding conse- 
quent on the suit ” within the meaning of S. 145 (c) so that execu- 
tion might be ordered against the surety under that clause of the 
section. 

B. Satyanarayana for Appellant. 


Y. Suryanarayana and Kasturi Seshagiri Rao for Respond- 
ents. 


Ka: ——— 


Curgenven, J. C. R.P, No. 736 of 1931. 
/th December, 1932. 


Arbitration—Award—Arbtirators extending enquiry beyond 
scope of pleadings—Validity—Consent of parties whether cures 
defect—Civil Procedure Code, 1908, O. 32, R. 7—Guardian being 
party to arbttration—Omusston to obtain sanction of Court—Right 
to object to award. 


When a dispute is referred to arbitrators through Court 
the scope of the enquiry is the scope of the suit itself as disclosed 
by the pleadings and they have no jurisdiction to extend it either 
as regards the subject-matter or the persons affected byit. Where 
an awaid is vitiated by the circumstance that it departs from the 
pleadings it cannot be cured by the valid consent of all the parties. 
The arbitrators who exceed their duty and the Court which never- 
theless passes a decree in terms of the award would be acting in 
excess of jurisdiction so as to justify the High Court’s interference 
in revision. 

53 Cal. 258 (P. C.) and 49 M. L. J. 523 relied on. 

Where the guardian of a minor enters into an agreement and 
submits to arbitration he cannot subsequently turn round and 
impeach the award on the ground that the sanction of the Court 
had not been obtained under O. 32, R, 7, Civil Procedure Code. 


58 Cal. 628 relied on. 

P. Saiyanarayana Rao for Petitioner. 

G. Lakshmanna, G. Chandrasekhara Sasiri, K. Koitayya, 
V. Krishna Mohan, J. Sambastva Rao and N. F. Shiva Rao for 
Respondents. 

B. V. Va —— 


Madhavan Nair and Jackson, JJ. A.S. No. 373 of 1926. 
15th December, 1932. 

Transfer of Property Act (IV of 1882), 5. 6 (e)—Rights of 
Hindu reverstoner—Agreement to transfer—E ffect—S ust forrefund 
of purchase money advanced—Limitation Act, 1908, Art. 62. 

An agreement for the sale of the rights of a Hindu reversioner 
to be carried out after the death of the widow is merely an agree- 
ment for the sale of an expectancy or spes successionis and is 
therefore void. In sucha case a claim for refund of the purchase 
money paid in pursuance of the agreement will be governed by 
Art. 62 of the Limitation Act and the period commences to run 
from the date of the agreement itself. 


48 M. L. J. 598 and 50 Cal. 929 relied on. 
45 All. 179 distinguished. ° 
N. R.C. 
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P. V. Vatlabhacharyalu for Appellants. 
G. Lakshmanna and G. Chandrasekhara Sastri for Respondents. 
B.V. V.” 


‘Ramesam, Anantakrishna Aiyar and A. S. No. 367 of 1928. 
Cornish, JJ. i 
9th January, 1933. 


Penalty—M ortgage bond—Interest at 12 per ceni.—On default 
interest at 134 per cent. compound—If penal—Creditor if entitled 
to compound interesi at the original 12 per cent. at least. 





A mortgage bond provided for repayment of the mortgage 
amount at the end of one year with interest at 12 per cent. per 
annum and in default compound interest at 134 per cent. per annum 
was provided for. 


Held, by the Full Bench, that the provision for payment of 
compound interest at an enhanced rate was penal; that such provi- 
sion cannot be split up into two, consisting of a provision for 
compound interest at the original rate and a provision for a higher 
rate of interest so as to uphold the first by itself and that though the 
Court may in its discretion award compound interest at the original 
rate by way of compensation, the creditor was not as a matter of 
right entitled to the award of compound interest. 

S. Varadachariar, T. Ramachandra Rao and A. Venkatachellam 
for Appellant. 

Alladi Krishnaswams Atyar and B. Satyanarayana for Respond- 


ents. 
S. V. V. — 


Pakenham Walsh, J. C. M. S. A. No. 34 of 1928. 

10th January, 1933. ? 

Limitation Act (IX of 1908), Art. 182 (5)—Step-in-aid of 
execution—A pplication for time to file application for substlituied 
service—Limitation if saved—Plea of limstation— Need for setting 
oui grounds in execuiton applicahon—Dismussal of application for 
non-payment of batia—Revival. 

An application for a step-in-aid of execution must satisfy two 
conditions: the step must be one to be taken by the Court and the 
applicant should ask the Court to take it. An application for time 
to file an application for substituted service is not a step-in-aid so 
as to save limitation. : 

51 M. L. J. 480 and 53 M. L. J. 766 relied on. 


Every ground of exemption from limitation must be specifically 
set out in the execution application and a ground not so šet out 
cannot be relied on. 


7 


An execution application can be dismissed for non-payment of 
batta and such dismissal is not a dismissal for statistical purposes 
s0 as to be revived by a later application. 


4 L. W. 112 followed. 
S. R. Muthusami Atyar for Appellant. 
A. Nagaswami Aiyar for Respondent. 
B. V. V. 





Pakenham Walsh, J. C. R. P. No. 534 of 1928. 
11th January, 1933. 


Execuiion—Sureties executing bond— Non-compliance with 
order of Court—A pplication for arrest of suretics—Procedure. 


Where the properties of a judgment-debtor were attached and 
certain sureties executed a bond for the production of the articles 
and the decree-holder subsequently applied for the arrest of the 
sureties on the ground that they did not produce the articles, 


Held, that the application for the arrest of the sureties could 
not be made in the absence of an order of Court under the bond in 
an application to which the sureties were parties. 

42 All. 171 (P. C.) and 51 M. L. J. 239 referred to. 

T. R. Srinivasa Atyangar for Petitioner. 


M. S. Venkatarama Atyar for Respondent. 





B. V. V. 
Pakenham Walsh, J. C. M. S. A. No. 168 of 1930 
17th January, 1933. and 


C. R. P. No. 1232 of 1928. 


Cwi Procedure Code (V of 1908), Ss.47 and 151 and O. ed; 
R. 90—Sale in execulton of decree—Refusal to confirm sale— 
Appeal and second appeal, whether lie—Sale of more lots of pro- 
perties than would satisfy decree-holder—Court’s powers under 
S. 151 of the Civil Procedure Code to refuse to accept bids when 
notice of the fact of more lots than necessary being sold, not 
brought to 41. 


Where the executing Court refuses to confirm a sale in exect- 
tion under its inherent power and not under O. 21, R. 90, Civil 
Procedure Code, an appeal and a second appeal lie against, the order 
of the executing Court. 

47 M. L. J. 549 followed. 


Where the executing Court instructed the Deputy Nazar to sell 
only so much of the properties of the judgment-debtor as would 
suffice to satisfy the decree but the latter sold more, while theesale of 


B 


some of the lots only would satisfy the decree, which fact was not 
brought to the notice of the Court which in consequence accepted the 
bids of all the properties, the Court can refuse to confirm the sale 
of more properties than are needed to satisfy the decree under its 
inherent powers reserved under S. 151 of the Civil Procedure Code. 


Casc-law reviewed. 

23 W.R. 1 and 393 distinguished. 
C. A. Seshagiri Sastri for Appellant. 
S. Rajarama Aiyar for Respondent. 
K. C. -— 


Pakenham Walsh, J. C. M. S. A. No. 147 of 1929. 
18th January, 1933. 


Provincial Insolvency Act (V of 1920), Ss. 4 and 68—Clatm 
application enquired into with consent of parties by the Official 
Receiver and disallowed—A pplication under S. 4 to the Insolvency 
Court impugning jurisdiction of Oficial Recetver—Junsdtction— 
Whether S. 4 gave powers to Court—O ficial Receiver not a Court 
but an execulsve officer—Insolvency Courts jurisdiciton to set 
right Official Recewer’s mistakes. 


A claim petition was enquired into by an Official Receiver by 
consent of parties and the claim was disallowed. A fresh applica- 
tion was filed by the claimant under S. 4, Provincial Insolvency Act, 
before the Insolvency Court impugning the jurisdiction of the 
Official Receiver to dispose of the matter. The claim was allowed 
and confirmed in appeal. It was contended in Second Appeal that 
the only remedy against the Official Receiver’s order was an appeal 
against his order under S. 68, and that no application lay under S. 4. 

Held, (1) that the Official Receiver is only an executive officer 
and not a Court. 22 C. W. N. 704 referred to. 

(2) that the Insolvency Court has inherent jurisdiction to 
set right Official Receiver’s errors and has ample powers under 
S. 4. 


47 Mad. 446 followed. 

18 L. W. 282 distinguished. 

1 Lah. 307 and A. I. R. 1932 Lah. 84 referred to. 
V. Balasundaram Atyar for Appellant. 

N. S. Mani for Respondent. 

K C. ; ——— 


Madhavan Natr and Jackson, JJ. A.S. No. 63 of 1927, 
17th January, 1933. 


Security bond—Sale subject io security—Decree-holder pro- 
ceeding against other properties of sudgment-debtor—Suit against 
decree-holder and purchaser—Indemnity for judgment debt from 
purchaser—lIf entitled to—Limttation—Art. 132 or Art. 120 appli- 
cable. 


A judgment-debtor executed a security bond in favour of the 
District Court in compliance with an order of the High Court 
making it a condition of stay of execution pending an appeal from 
the Lower Court’s decree. The appeal was eventually dismissed. 
Before the decree could be executed by sale of the security pro- 
perties, they were purchased by a third person in execution of 
another money decree, but the sale was made subject to the security. 
The former decree-holder instead of proceeding against the security 
properties sought to realise his decree amount from the other pro- 
perties of the judgment-debtor. The legal representative of the 
judgment-debtor filed a suit against the decree-holder and the 
purchaser of the security properties claiming that he was entitled to 
an indemnity from the purchaser in respect of the judgment debt 
and praying that they may be sold and the proceeds applied in 
satisfaction of the balance of the decree debt and the surplus, if any, 
paid over to him to the extent of moneys already recovered from 
his estate in satisfaction of the decree. < 

Held, that such a suit was maintainable though the plaintiff had 
not paid up the whole amount of the decree, that the plaintiff was 
entitled to the indemnity claim and that the suit was governed by 
Art. 132 and not by Art. 120 as it was to enforce a charge by sale 
of the properties. 

P. Venkataramana Rao and V. S. Narasimhachars for Appellant. 

S. Varadachartar and A. Ramachandra Aiyar for Respondent. 

S. V. V. 





Ramesam, Anantakrishna Aiyar C. M.S. A. No. 182 of 1931 
and Cornish, JJ. and 
18ih January, 1933. C. M. A. No. 481 of 1930. 


Morigage—Prior mortgagee’s suit without impleading puisne 
mortgagee—Subsequent morigagee’s suit without impleading prior 
morigagee—Sale in consequence of decree in the suit preceding exe- 
cution tn prior suit—Prior purchaser entitled to retain possession. 


‘Where a prior mortgagee brings a suit on his mortgage without 
impleading the puisne mortgagee but only the mortgagor and before 
the sale in execution of the decree in such a suit the puisné mort- 


NRG. 
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gagee brings a suit on his mortgage without impleading the prior 
mortgagee as a party and obtains a decree, and the mortgaged pro- 
perties are sold in execution in both the suits, the prior purchaser 
in execution is entitled to retain possession, irrespective of the fact 
that the mortgage in execution of which such sale takes place is 
the prior or puisne mortgage. 

40 Mad. 77 explained. = 

Case-law reviewed. 

T. M. Krishnaswamst Atyar and B. R. Chakravartht for Appel- 
lant in C. M. S. A. No. 182 of 1931. 

T. R. Venkatarama Sasirs and M. S. Vaidyanatha Atyar for 
Respondent in C. M. S. A. No. 182 of 1931, 

K. V. Sesha Atyongar and T. R. Ramachandran for Appellant 
in C. M. A. No. 481 of 1930. 

C. A. Seshagiri Sastri for Respondent in C. M.A, No. 481 of 
1930. 

KC, 


Ramesam, Anantakrishna Atyar and C. R P. No. 790 of 1931. 
Cornish, JJ. 
19th January, 1933. 
Hindu Law — Minor — Suit for partition — Death of minor 
pending susti—Legal representative if can come onto continue the 
sutt or the sutt abates. 





A mother instituted a suit for partition on behalf of her minor 
son against his coparceners alleging circumstances which if proved 
would have justified a decree in favour of the minor. The minor 
plaintif however died before the suit came on for trial and the 
mother applied to be impleaded as his legal representative on the 
footing that the minor must be deemed to have become divided as 
from the date of the institution of the suit. 


Held, that the guardian of the minor was entitled to act for 
him in expressing his intention to become divided from the rest of 
the family and that such expression of intention would become 
operative from the date of the institution of the suit, if the Court is 
satisfied that the suit was instituted for the benefit of the minor. It 
is immaterial that the minor dies before the passing of the pre- 
liminary decree as it is not the decree that effects the severance of 


` status. 


S. Varadachartar and B. T. M. Raghavachariar for Petitioner. 
G. Lakshmanna and G. Chandrasekhara Sasiri for Respondent. 
S` V. V. —— 
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The Chief Justice and L. P. A. No. 4 of 1930. 
Bardswell, J. 
24th January, 1933. 


Cwi Procedure Code(V of 1908), O. 22, R. 5—Legal represen- 
tattve—Claiming as legaiee under a will, to be brought on record— 
Question of genuineness of will found by Judge Siling in admission 
—Letters Patent appeal against his order—Whether lies under 
Letiers Patent, cl. 15, 


Where in a pending first appeal the appellant died and a 
person who claiming to be the sole legatee under a will left by the 
deceased applied to be brought on record as his legal representative 
and was opposed, and an enquiry having been held by the Lower 
Court and the Judge sitting in admission having found the will 
genuine and directed-under O. 22, R. 5, Civil Procedure Code, 
that the petitioner should be brought on record, the respondent in 
the appeal preferred a Letters Patent appeal, 

Held, on a preliminary objection, that no appeal would lie 
under cl. 15 of Letters Patent, that the test laid down in 35 Mad. 1 
at page 7 that the order to be appealable must “ put an end to the 
suit or proceeding so far as the Court before which the suit or pro- 
ceeding pending is concerned ” was not satisfied in the present 
instance and hence no appeal would lie. 


N.S. Srinivasa Atyar for Appellant. 
K. Bhashyam Atyangar and T. R. Srinivasa Atyangar for 
Respondents. 
KEG —— 
The Chief Justice and L. P. A. No. 71 of 1932. 
Bardswell, J. 
26th January, 1933. 


Madras Co-operative Socteites Act (VI of 1932), S. 51— 
Director of Co-operative Bank also acting as its Vakil—Dispute 
between Bank and Vakil—Re ference to Deputy Registrar—V alidity 
—Writ of prohibition—Legal practitioner being Director of S octely 
—Ap pearance as vaki of Society—Propriety—M adras Co-operative 
Soctettes Act (II of 1912). 

The Director of a Co-operative Bank, who also acted as its 
legal adviser and Vakil, was called to account for certain sums of 
money received by him from the Bank while acting as its Vakil and 
he having failed to do so a reference was made by the Deputy 
Registrar of Co-operative Societies under S. 51 of the Madras 
Co-operative Societies Act, 1932, 


Held, that the matters complained of related to the conduct 
of the Vakil acting as such and not asa member, officer or agent of 
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the Society and the Registrar had no jurisdiction to entertain the 
reference. Writ of prohibition issued. 

Merely because a legal practitioner is a member of a society he 
is not prevented by any rule of professional etiquette from accepting 
instructions from the society of which he isa member. But the 
conduct of a person acting as paid legal adviser of a society and 
also as its Vakil while being a director is improper. 

T. R. Venkatarama Sasiri and P. S. Narayanaswami Atyar for 
Appellant. 


The Government Pleader (P. Venkataramana Rao) and 
P. Govinda Menon for Respondents. 
B. V. V. 


The Chief Justice and L. P. A. No. 296 of 1926. 

Bardswell, J. 

26th January, 1933. 

Civil Procedure Code (V of 1908), S. 11—Res judicata between 
co-defendanis—Essentsals. 

In order that a decision may operate as res judicata between 
co-defendants (1) there must be a conflict of interest between them, 
(2) it must be necessary to decide that conflict in order to give the 
plaintiff the relief which he claims, and (3) the question between 
the defendants must have been finally decided. l 

53 All. 103 (P. C.) relied on. 

T. R. Venkaiarama Sastri and L. P. Sivasubramaniam for 
Appellant. i 

S. T. Srinivasagopalachari for Respondents. 

B. V. V. 
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Pakenham Walsh, J. C. M.S. A. No. 76 of 1929. 
18th January, 1933. 


Civil Procedure Code (V of 1908), O. 40, R. 1—Swit already 
disposed of-—Receiver if can be appointed—Hindu Law—Suit by 
reversioner for injunction against widow—Courl if entitled to 
appoint Receiver. 

Where a reversioner filed a suit against a Hindu widow and 
certain relations of hers to whose name she had transferred the 
assets of her husband, for a declaration of his reversionership and 
injunction to restrain her {rom committing waste, the Court found 
the plaintiff was the reversioner, that the widow had committed 
waste and that the widow was doing it to the detriment of the 
reversioner, but held that an injunction would only result in 
making collection difficult and the appointment of a Receiver was 
alone the proper remedy and directed the plaintiff to apply for the 
appointment of a suitable person as a Receiver; whereupon, the 
plaintiff put in such an application on which the Court appointed a 
Receiver. On appeal the said order was reversed by the Lower 
Appellate Court on the ground that the Court, having ‘already 
disposed of the suit, had no longer any jurisdiction to appoint a 
Receiver. Further, the suit being one for injunction and Receiver 
being a larger remedy than an injunction, it could not even have 
been decreed and could not therefore be granted on an application 
in such a suit. 


Held, (1) that the appointment of a Receiver was the proper 
remedy under the circumstances ; 

(2) that though a Hindu reversioner was not entitled to pos- 
session during the lifetime of the widow and could never sue 
the widow for possession, he had the right to have a Receiver put 
upon the estate under circumstances threatening waste. 

I. L. R. 44 M. 984 followed, and 


(3) O. 40, R. 1, Civil Procedure Code, enabled the Court to 
appoint a Receiver even after the decree and the tact that the suit 
had been already disposed of did not take away the jurisdiction of 
the Court to appoint the Receiver. 


Watrap S. Subrahmania Aiyar for Appellant, 
A. K. Madhava Rao for Respondent. 


K. C, 





Curgenven and Sundaram Chetty, JI. A. S. No. 10 of 1927. 
23rd January, 1933. 


Transfer of Property Act (LV of 1882), S. 101—S ubrogation— 
Purchase of property subject to two morlgages—Purchaser directed 
N.R.C. 
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to discharge both morigages from out of the consideralion f or the 
purchase—Earlier mortgage alone discharged by purchaser—Swust by 
the later .mortgagee—Priority in respect of the earlier mortgage— 
Purchaser, if entitled to plead. 

~ Where the purchaser of a property was directed by the sale 
deed to discharge two mortgages and he discharges only one of 
them, the earlier, but fails to discharge the later mortgage, where- 
upon the later mortgagee files a suit for sale on his mortgage in 
which the purchaser pleads priority in respect of the earlier mort- 
gage which he has discharged, : 

Held, that the purchaser is entitled to priority in respect of the 
earlier mortgage. 

45 M. L. J. 693 explained and distinguished. 

Watrap S: Subrahmania Aiyar for Appellant. 

T. S. Venkateswara Aiyar for Respondent. 
© KG | —— 

Madhavan Nair and Jackson, JJ. A. S. No. 131 of. 1927. 
| 26th January, 1933. 

Charitable and Religious Trusts Act (XIV of 1920)— 
Petition under S. 3—Directions of Couri under S. 5 not complied 
with by trustee—Permission granted by Court under S. 6 for. filing 
a suit. under S. 92, Civil Procedure Code—Subsequent suit under 
S. 92, Civil Procedure Code, by the peititoner and two others having 
no sanction—Petitioner and 3rd plaintif artihdrawing from the suit 
—If 2nd plaintif alone competent to prosecute the suit. 

The petitioner moved the District Court under Act XIV of 
1920 for directions calling on the respondent (trustee) to furnish 
information regarding the trust. The directions called for by Court 
not having been complied with. by the trustee, the petitioner and 
two others having no separate sanction filed the suit under S. 92, 
Civil Procedure Code. During the course of the suit, however, the 
petitioner and fhe 3rd plaintiff withdrew from the suit and the 
Sub-Judge held that the suit was not validly instituted as the other 
two plaintiffs had not the requisite sanction and as the petitioner 
aud the 3rd plaintiff withdrew from the suit the 2nd plaintiff alone 
could not continue the suit; the section requiring at least two 
plaintiffs. A < 

Held, that S. 6 of the Charitable and Religious Trusts Act 
generally authorised the institution of a suit under S. 92, Civil 
Procedure Code and had no reference whatever either to the 
personnel or the number of the plaintiffs bringing the suit and 
that the 2nd plaintiff was therefore perfectly competent to 
proseeute the suit, 


15. 
P. R. Ganapathi Aiyar and V. Krishna Mohan for Appellant. 
P. Somasundaram for Respondent. 
De NG, 


Beasley, C. J. C. R. P. No. 1930 of 1930, 
9th February, 1933. g 


Civil Procedure Code (V of 1908), S. 115, O. 21, Rr. 85 and 
Só6—Court-sale—Auction-purchaser—Date of payment falling in 
summer recess—When amount should be patd. 





When a Court-sale in execution of a decree was held before 
the Court closed for summer recess, but the 15th day for payment 
of balance under Q. 21, R- 85 fell during the recess of summer, 

Held, (1) that the auction-purchaser could pay the amount 
on the re-opening day after recess, vide S. 10, General Clauses Act: 

.(2) that the payment into Court consists of all the acts 
mentioned in the Civil Rules of Practice, 4. e., taking of the chalan, 
payment into Bank, filing Bank receipt into Court and taking a 
receipt from the Judge; and 

(3) that Lower Court’s order refusing to senna sale was 
liable to be set aside in revision. 


Y. Suryanarayana for Petitioner. 
~ FV. Govindarajachari for Respondent. 


K.C., - I —— 


Curgenven and Sundaram Cheity, JJ. A. S. No. 45 of 1927. 
10th February, 1933. 


_ Cotton Duties Act (II of 1896), Ss. 6, 8, 9 and 10—Factory 
owner—Non-furnishing of returns and non-assessmeni of duty for 
10 years—Righi of Government io assess duty according to ils best 
judgment and to recover duty for back years. 

A mill producing cotton goods assessable (under the now 
repealed Cotton Duties Act IT of 1896) to duty, did not furnish the 
statutory monthly returns and was not assessed to duty by the 
Government for a period of 10 years at the end of which period the 
Government suddenly called upon the mill-owner to furnish returns 
for 10 years. The mill-owner failing to make such a return, the 
Government assessed him at its own discretion and recovered the 
duty. The mill-owner sued to 1ecover the duty collected, on the 
ground the assessment and levy werc not justified by the Act. 

Held, that in the absence of a return furnished by the assessee 
in accordance with the statute, assessment in accordance with the 
best judgment of the assessing authority was not illegal. 
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Held also, that the Act did not prohibit the recovery of duties 
which had not been assessed for a period of ten years. 

K.V. Sesha Atyangar for Appellant. 

The Government Pleader (P. Venkataramana Rao) for Res- 
pondent. 

K. C. peers 

Burn, J. C. M. P. No. 336 of 1933. 
13th February, 1933. 

Civil Procedure Code (V of 1908), O. 32, R. 7—Pendency of 
appeal—Sale by guardian of minor (respondent's) properties pur- 
chased in Court auclion—Purchaser applying to be impleaded as a 
party respondent in the appeal—Whether guardian's action was 
governed by the provision in R. 7 of O. 32—Sanctton of Caurt 
when necessary. 

Pending an appeal, certain creditors of the respondent obtained 
decrees against him and brought his properties to sale. One of 
them was a minor whose guardian purchased on his behalf in Court 
auction a few items of properties. Then on the guardian’s applica- 
tion, the minor was impleaded as respondent in the appeal. The 
guardian sold the properties so purchased to a third person who 
applied to be impleaded as respondent in the appeal and the appli- 
cation being opposed on the ground that the sale by the guardian 
required sanction under O. 32, R. 7 of the Civil Procedure Code, 

Held, that 0.32, R. 7 will apply only to an action taken by the 
guardian in the nature of a compromise or withdrawal or any 
agreement to that eflect. 

Held, further, that as the guardian sold the properties which 
were bought in Court auction, no sanction was necessary, though 
it might be otherwise if the decree, in execution of which they 
were purchased, was sought to be assigned. 

41 M. L. J. 75 distinguished. 

K. Bhashyam Atyangar for Petitioner. 

L. A. Govindaraghava Atyar, P. S. Ramachandra oe K.S. 
Desikan, T. R. Srinivasan and R. Destkan for Respondents. 

KC. 
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Walsh, J.. -- - C. M.S.: A. No. 132 of 1929; 
27th January, 1933. 

Agency Tracis Interest and Land Transfer Act (1 of 1917) 
—Section / and rules framed thereunder—Rule 48 of the Ganjam 
and Visagapatam Agency Rules—If Second A ppeal lies. 

- No Second Appeal lies either under the Agency Tracts Interest 
and Land Transfer Act or under Rule 48 of the Ganjam and Vizaga- 
patam Agency Rules against the judgment of the Agent to the 
Governor, Vizagapatam, in appeal against the decision of the 
Special Assistant Agent, Narasapatam, in an application to obtain 
an order of ejectment against a transferee on the ground that the 
same was in contravention of the provisions of the Agency Tracts 
Interest and Land Transfer Act. 

B. Jagannadha Doss for Appellant. 

V. Govindarajachart for Respondents. 

KC. 


Pakenham Walsh, J. C. M. S. A. No, 70 of 1929. 
31st January, 1933. 

Provincial Insolvency Act (V of 1920), Ss. 4,56 and 75— 
Hinds father—Insolvency—Decree for partition in suit Jted by the 
sons afier father’s adjudtcation—M origage by father executed prior 
to adjudication found binding upon ihe sons—Application by mori- 
gagee to have the mortgaged property sold by Official Receiver free 
of the morigage—O ficial Receiver agreeing on grant of substantial 
concessions by the mortgagee—Sale—Objection by minor sons to 
delivery of possession—Purchaser if entitled to have obstruction 
removed—Mortgage debi binding upon the minor sons in the 
parisiton decree—Rrghi, title and interest of father alone would pass 
to purchaser—Purchaser should bring a suit for possession of’ 
sons’ shares—Second Appeal against the appellate order—I f com- 
peteni. i 

An undivided Hindu father was adjudicated insolvent. The 
mortgagee from the fathe: applied in the Insolvency to have the 
property mortgaged sold free of his encumbrance and the property 
was advertised for sale. The undivided sons of the insolvent filed 
a suit for partition impleadıng the mortgagee and the Official 
Receiver in which an issue was raised as to the bindıng character 
of the mortgage. The Court found the mortgage was valid 
and binding on the minor sons and gave « decree for partition 
subject to the mortgage. Thereupon the Official Receiver 
applied to the Insolvency Court to sell the cntire property including 
the sons’ shares free of the mortgage in view of the fact that the 
mortgagee was prepared to forego a substantial amount by way of 


interest and the estate stood to gain also by the saving of the Court- 
N. R.C. i 
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fee ‘and: vakil’s fee which it would have to bear if the mortgagee 
filed a regular suit on his mortgage. The Insolvency Court 
permitted the same. On the date of the sale the minor sons inter- 
vened with a petition before the Official Receiver praying for the 
exclusion of their shares from the sale. The petition was dismissed. 
by the. Official Receiver who had the entire property sold for the 
mortgage debt. The mortgagee himself purchased the property. 

The purchaser applied for delivery of possession but was 
obstructed by the mother of the minor sons. Thereupon he applied 
for delivery of possession removing the obstruction under 5s. 4 
and 56 of the Provincial Insolvency Act and O. 21, R. 95 of the 
Civil Procedure Code. The Insolvency Court (the Sub-Court) 
directed delivery removing the obstruction. But on appeal the 
District Court held that only the father’s share passed by the sale 
and that anyhow the purchaser could not obtain possession of the 
sons’ shares in an application under 5. 4 but should have filed 
a regular suit. 

On the contention that an application under S. 4 being incom- 
petent no Second Appeal would lie to the High Court. 

Held, (4) that the Second Appeal was competent. 

9 P. 685 followed; 60 M. L. J. 167 distinguished. 

(ii) that the sale having been-held after the decree for parti- 
tion, only the right, title and interest of the insolvent father can 
pass to the auction purchaser under the Official Receiver’s sale, 
even though as a matter of fact what was intended to be sold was 
the entire property including the shares of the sons, 

I-L. R. 44 Cal. 524 (P. C.) distinguished. 

(iii) that the purchaser was not entitled to obtain possession 
of the sons’ shares in an application under S. 4 of the Provincial 
Insolvency Act but that he must file a suit therefor. ; 

I. L. R. 51 M. 567 followed, and 

(tv) that though the provisions of O. 21, Civil Procedure 
Code, may not apply in terms to an Insolvency Court, that Court 
has powers analogous to that of O. 21, Civil Procedure Code and 
can execute its own orders. 

= Quaere: Whether an Insolvency Court has the Tight to 
adjudicate on the binding character of a debt contracted by a Hindu 
father so as to authorise the sale of the sons’ shares also by the 
Official Receiver? 

I. L. R. 54 M. 479 and I. L. R. 55 M. 558 E ana 

Wairap S. Subrahmania Atyar for Appellant. 

A. C. Sampath Asyangar for Respondent. 

“koe. = 
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Curgenven and Sundaram Chelty, JJ. ` A. a NG: 46 adel 
< 1st-February, 1933. ` 

Interest Aci (XXXII of 1839)—Interesi c as domages—-Usw- 
fructuary mortgagee stipulating to pay peishcush and land cess to 
Government—M origagee defaulted when mortgagor paid—Suit for 
recovery of damages by mortgagor for breach of stiputation— 
Whether interesi payable on the amount so paid as een from 

date of payment till date of suit. 

In a suit by a mortgagor against a E TA orei for 
damages for breach of the covenant in the mortgage to pay the 
peishcush and land cess payable in respect of the mortgaged lands, 
the mortgagor claimed interest on the amounts paid by him towards 
peishcush and land cess from dates of payment till the date òf suit. 

Held, the mortgagor was not entitled to any interest before 
suit as interest could not be allowed under S. 73 of the Contract 
Act by way of damages. Also the Interest Act did not apply, 
because the conditions necessary for the granting of interest under 
the Interest Act were not satisfied nor could the Court award in- 
terest by way of damages for wrongful retention of money under 
any general equitable jurisdiction. 


Case-law reviewed. 


50 Mad. 94 (F. B.), 31 L. W. 655 and 57 M. L.J. 662 (P. 
C.) followed. 


26 I. C. 429, 21 I. C. 543, 7M. L. T. 108 and7 Ch. D. 494 
referred to. 


V. Govindarajachari and N.V ree Rao for Appellant. 
B. Jagannadha Doss for Respondent. 
KC. 3 
Curgenven and Sundaram A. S. Nos. 59 and 157 of 1927, 
Chetty, JJ. 
14th February, 1933. 


Registration Act (XVI of 1908), Ss. 17 and 49—Lease for 
agricultural purposes—Keduced to writing—Necessity for registra- 
tion—Party objecting to admisstbitty—Sup pression of document 
—Effect of S.65, Evidence Act—Secondary evidence—If can be 
relied on—Sale by auctton—Transaction when complete. 


Plaintiff let out his lands for agricultural lease for seven years. 
The lease right was sold in auction and the Ist defendant’s highest 
bid was duly accepted. Soon after auction, an auction list was 
signed by plaintiff’s dewan, Next day a muchilika was executed 
by Ist defendant. Both these documents were with the plaintiff 
and he did not produce them. About a month later an agreement 
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was executed setting out the terms. - Even prior to. the last mer- 
tioned agreement the defendant was let into possession and the 
instalments of lease amount also were being paid. The Trial Court 
held that all the said three documents being reduced to writing were 
invalid for want of registration and were inadmissible in evidence: 
-- Held, (+) that the lease transaction was complete in law on the 
acceptance of the defendant’s bid at the auction and the relation- 
ship of landlord and tenant was constituted. 

13 W. R. 4 (P. C.) and 28 M. L. J. 617 followed. 

(ii) that the party raising objection as to non-registration 
having suppressed the documents himself, every presumption 
should be drawn against him and he cannot rely on secondary 
evidence consisting of admissions by the witness on the other side, 
as secondary evidence of terms is prohibited under S. 65 of the 
Evidence Act ; 

(Hi) that having regard to the anterior conduct of parties and 
the: auction and the execution of earlier documents, the later 
agreement was merely the record of a past transaction already 
completed and did not embody: the transaction or constitute the 
lease deed between the parties and so did not require registration. 

50 Cal. 338 (P. C.) referred to. 

K. Rajah Atyar, K. Venkateswara Atyar and K. S. Raja- 
gopalachars for Appellant. 

Sir A. Krishnaswams diyar (Advocate-General) and L. S. 


V eeraraghava Aiyar for Respondent. 
K.C. 


Ramesam ahd Cornish, JJ. A. S. No. 26 of 1927. 
3rd February, 1933. i 


` Negotiable Instruments Act (XXVI of 1881), S. 43—Promis- 
sory note for Rs. 9,000—Executant contracted to receive and was 
paid oniy Rs. 2,000 —Suit on the pronote—Whether decree can be 
giver for the whole amount. 


When the executant of a pronote executed a promissory note 
for Rs. 9,600 and contracted to receive and received only Rs. 2,000, 

Held, that S. 43 of the Negotiable Instruments Act did not 
apply and there was no partial failure of consideration, as the pro- 
misor hever expected to receive more than Rs. 2,000, and that 
the plaintiff was consequently entitled to a decree for the mee 
amount due under the pronote. l ; ; 

FV. Suryanarayana for Appellant: 

V. Govindarajachariand B. V. Ramanarasù for Respondente, 

K.C. 


Chief Justice and C. R. Ps. Nos. 1388 to 1338 of 1928, 
Bardswell, J. 
J6th February, 1933. 


Civil Procedure Code (V of 1908), S. 73 and O. 21, Rr. 84 
and 85—Application for rateable distribution—Sale of property in 
execution of decree—Executing decree-holder obtained permission 
to bid and to set-off—Appltcattons for rateable distribution filed 
after sale— Whether rateable distribution could be granted. 

In execution of a decree, the decree-holder obtamed permission 
from the Court to bid at the sale and to set-off the bid amount to- 
wards the decree debt. The properties of the judgment- debtor 
were put to auction and were knocked down in favour of the 
decree-holder for an amount which was less than the amount of the 
decree. A few minutes later, some persons who held decrees against 
the same debtor put in applications for rateable distribution of the 
sale proceeds. 

Held, the assets should be deemed to have been realised eo 
tustanit the sale was knocked down and ta have been paid over to 
the decree-holder as he obtained permission to set-off. The appli- 
cations for rateable distribution being later than the sale, there were 
no assets available for distribution at the timé they were filed. 

The decision of Ramesam, J., in 1930 M. W. N. 568 fallowed. 

G. Lakshmanna and G. Chandrasekkara Sasiri for Petitioner. 

P. Satyanarayana Rao for V. Govindarajachart for Res- 
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' Burn, J. Cr. R. C. No. 916 of 1932. 
16th February, 1933. 

Criminal Procedure Code (V of 1898), S. 423 (1) (c) and (d) 
—Pcwers of the Appellate Court in security proceedings— 
Ordering a de novo trial without jurisdiction. 

Where in security proceedings under S. 107, the trial Magis- 
trate directed that security should be taken but the Sessions Judge 
in appeal set aside the trial Court’s judgment as defective and 
ordered a de novo trial, 

Held, in revision. that the learned Sessions Judge could only 
either alter or reverse the trial Court’s order. under S. 423 (1) (c), 
but could not order a de novo enquiry and that the learned Sessions 
Judge’s order for de novo enquiry was without jurisdiction. 

Held also, that in view of the observations of the learned Ses- 
sions Judge in his judgment, the consequential order under S. 423 
(1) (d), in the circumstances, is to direct a mere re-hearing. 

K. Kuppuswamt for Petitioners. 

The Public Prosecutor for the Crown. 

S. V. V. 

Lakshmana Rao, J. C. R. P. No. 1551 of 1929. 
17th February. 1933. 

Civil Procedure Code (V of 1908), O. 33, Rr. 7 and 15— 
Application to swe in forma pauperis—Prior application dismissed 
summarily for failure to comply with the order of C ouri—W hether 
operates as a bar. 

Where a prior application for leave to sue in forma pauperis 
filed by the wife of a Mohamedan who was alleged to be of unsound 
mind as his next friend was dismissed after notice to the respond- 
ent-defendant and after hearing the vakils on both sides but 
without taking any evidence, for default of the petitioner to produce 
a medical certificate from the District Medical Officer, which the 
Court required for satisfying itself that the husband was of un- 
sound mind and that the wife might bring the suit as his next 
friend and subsequently another application was filed by the wife 
on behalf of her husband, to the entertainment of which the dismis- 
sal of the prior application was pleaded as a bar, 

Held, the dismissal of the prior application was only a sum- 
mary dismissal and did not operate as a bar to the entertainment of 
the second application. - 

I-L: R 50 Mad. 63 followed. 

-T. S. Vaidyanatha Aiyar for Petitioner. 
Watrap S. Subrahmoania Aiyar for Respondent. 
K.G 








Ramesam and Cornish, JJ. A, S. No. 299 of 1926. 
' Ist February, 1933. ` l 

Principal and surety—Time to creditor—What it means— 
Surety when discharged. 

A surety is discharged if, without his assent, the creditor binds 
himself by agreement with the principal debtor to give him time. 
And, with reference to the discharge of a surety, giving time means 
putting it out of the power of the creditor to sue the debtor during 
the extended time. 

3 M. & G. 258 and (1899) 2 K. B. 256 relied on. 


K. Rajah Atyar, V. Ramaswami Aiyar and R. Seturama 
Sasirt for Appellant. 

S. T. Srinwasagopalachariar, S. Parthasarathy and V. K. Tiru- 
venkatachari for Respondents. 

S. V. V. 

The Chief Justice and Bardswell, J. C. R. P. No. 1055 of 1928. 

21st February, 1933. 

Limitation Act (IX of 1908), Ss. 19 and 21—Wife of a 
lunattc—De facto manager of husband's properties—Whether com- 
petent to acknowledge debi of her husband to third party. 

The wife of an insane person who was in de facto management 

of his affairs and had applied but not been appointed under the 
Indian Lunacy Act as his guardian and manager, was not competent 
to acknowledge a debt due by her husband in favour of a third 
party and was not therefore “an agent duly authorised on his 
sien ” within the meaning of S. 19 of the Indian Lintitation Act 
nor “a lawful guardian, committee or manager” within the mean- 
ing sof S. 21 of the said Act. 

108 I. C. 529 (Mad.) followed. 

24 M. L. J. 428 not followed. 

G. Ramakrishna Aiyar for Petitioner. 


S. Ramaswami Aiyar for Respondent. 
K. C. 


Sundaram Chetty, J. C. R. P. No. 14 of 1932. 
24th February, 1938. 

Comrt-Fees Act (VII of 1870 as amended in Madras), Art. 
17-B of Sch. II—Swit for partition—Prior division in status— 
Plaintiff in joint possesston—Suit incapable of valuation—Rendi- 
tion of accounts should be valued under S.7 (iv) (f). 

Ina suit for partition where the trend of the plaint is that 
though severance in status was effected there was no actual division 

NRC 
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by metes and bounds but, on the other hand, the plaintiffs and 
defendants were in joint possession, the suit is for division and 
separate possession of the plaintiffs’ share as against the other 
tenants-in-common and the claim falls under Art. 17-B of Sch. II 
of the Court-Fees Act. 

64 M. L. J. 24 followed. 

The additional prayer for rendition of accounts of the mov- 
ables and jewels will fall under S. 7 (tv) (f). 

T. M. Krishnaswamt Atyar and A. Nagaswami Aiyar for 
Petitioner. 

B. Sttarama Rao and T. Krishna Rao for Respondents. 

K. C. 





Curgenven and Sundaram Chetty, JJ. A. S. No. 223 of 1926. 
6th March, 1933. 

Mortgage—Usufructuary mortgagee—kight of sale—Need for 
express covenani—Construction of covenant in deed of mortgage. 

An usufructuary mortgagee as such has no right to institute 
a suit for sale of the mortgaged property but must only continue 
to enjoy the same till redemption. But if in the mortgage deed 
there is a personal covenant to pay the money a suit for sale may 
be instituted. Any such covenant, however, should be clear and 
unconditional in the undertaking to pay. Where a deed of usu- 
fructuary mortgage provided for the payment of a portion of the 
principal money and the interest out of the income of the property 
and further provided that in respect of the balance the mortgagors 
were liable to pay after the final taking of accounts on the respon- 
sibility of the mortgaged property, 

Held, that there was no personal covenant to pay the balance 
of the mortgage money so as to sustain a suit for sale of the 
property in realising the same. 

39 Mad. 1010 and 1918 M. W. N. 672 referred to. 

B. Sitarama Rao and K. P. Sarvothama Rao for Appellant. 

K. Y. Adiga and K. Srintwvasa Rao for Respondents. 

B. V. V. 
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Pakenham Walsh, J. C. M.S. A. No. 157 of 1929. 
6th March, 1933. < . 

Hindu Law—Jotnt famiy property—Throwing into common 
stock —Proof of intention—Admission made in deed—E ffect. 

Where property inherited from a maternal grandfather was 
allowed by a Hindu son to be managed by his father along with 
the other family properties and in a deed of mortgage executed by 
the father and son the property inherited by the son was offered as 
security along with other ancestral lands and the son therein made 
an admission that the said property belonged to him and his father 
as of right, 

Held, that the son could under those circumstances be taken to 
have thrown his separate property into the common stock of the 
family properties. 

29 All. 184 referred to. 

K: Kameswara Rao for Appellant. 

K. Ramamurths for Respondent. 

B.V. V. 
Curgenven and Sundaram Chetty, JJ. A. S. No. 124 of 1927, 

(th March, 1933. 

Mortgage—Usufruciuary mortgagee—Deposit of prior mort- 
gage amount—Withdrawal of amount before redemption—Interest 
set off against gross profits—Usufructuary mortgagee not obtaining 
possession—Claim for compensation—Transfer of Property Act 
(IV of 1882), Ss. 67, 68, 76 and 83, 

A third usufructuary mortgagee made a valid deposit of the 
mortgage money under S. 83 of the Transfer of Property Act and 
on the second usufructuary mortgagee improperly refusing to 
take it sued him for redemption. He however withdrew the deposit 
amount from Court and spent it and was unable to re-deposit the 
amount. ` 

Held, on the question of mesne profits, that the plaintif was 
entitled to the gross profits against the second mortgagee under 
S. 76-(), Transfer of Property Act, but was liable to pay some 
reasonable interest for his having had the use of the money ; such 
interest however might be set off against the gross profits payable 
to him. 

A prior usufructuary mortgagee resisting redemption can claim 
to add only such amounts to the redemption money as he could 
insist on if he had brought a suit for sale under Ss. 67 and 68 of 
the Transfer of Property Act. 

Where a second mortgagee holding for a term of fifteen years 
did not get possession for a period of two years by reason of his 
own default in not tendering or depositing the mortgage money to 
the first mortgagee from whom he was asked to obtain possession, 

N.R.C 
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-7 Held, that he could not claim compensation for not being“ put 
in possession of the property or claim to add it to the redemption 
money; nor could the term of the mortgage be extended by the 


period for which he was out of possession so as to make iť run 
from the date he got possession. 

K. S. Sankara Aiyar for Appellant. 

B. S itarama Raa and S. R. Muthuswami Aiyar for Respon- 
dent. © oe oe 7 

` B.V. AA — | | 

Burn, J. © | Cr, R. C. No. 742 of 1932 
9th March, 1933. 

Criminal Procedure Code .(V of. 1898), Ss. 145 wid 146— 
Possession proceeding—A ppointment of receiver—Order when can 
be made. 

A Magistrate has no jurisdiction to appoint a receiver in a 
proceeding under S. 145, Criminal Procedure Code. A receiver can 
be appointed in possession proceedings only after a final order 
attaching the disputed property is made under S. 146 of the Code.. 
` ` T. V. Ramanatha Atyor for Petitioner. 

K. G.S rinivasa Aiyar for Respondents. . 

The Public Prosecutor (Li H, Bewes) on behalf of the Crown. 

B. V. V. 
Pakenham Walsh, J. C. M.S. A No. 130 of ree 

13th March, 1933. 

Civil Procedure Code (V of 1908), S. 47 and O. 21, R. - 100— 
Mortgage suiti—Puisne mortgagee im pleaded——Plaintiff obtaining 
decree and purchasing property —Puisne encumbrancer pleading 
paramount title in execution—Sustainabutty. 

` Wherein a mortgage suit a puisne encumbrancer was impleaded 
as party and the plaintiff having obtained a decree bronght the 
property to sale and himself ‘purchased it and the puisne encum- 
brancer subsequently applied under S. 47 and O. 21, R. 100, Civil 
Procedure Code, seeking to obtain re-delivery of possession of the 
ptoperty by virtue of a paramount title vested in him, 
'  . Held, that the’ plea of paramount title could not be raised in the 
execution proceeding at the instance of a person who was a party 
to the mortgage decree. S, 47 of the Code refers to proceedings 
in execution based on the decree’ and does not apply to a ‘case 
where the judgment-debtor seeks to alter the effect of the decree. 


32 Cal. 265 relied on. 
S. No agaraja Aiyor and J. R. Alwar Naidu for Appellant. 
KV. Srinwasa Aiyar. for Respondent. 

BV. Vas 








Ramesam and Cornish, JJ. A. S. No. 80 of 1931. 
1st March, 1933. 


Registration Act (XVI of 1908), S. 23-—« Claiming under’ — 
Adopted son by an authority to adopi—Widow if estopped from 
disputing the adoplion —Notes of evidence before Sub-Regisirar— 
Admissibility of in evidence. 


Per Ramesam, J.—An adopted son is a person claiming under 
the power to adopt within the meaning of the Registration Act. 
As the effect of re-registration of a power to adopt is to date back to 
the original registration, an adoption made prior to the re-registra- 
tion but after the first registration is valid from the beginning and 
there is no need to have recourse to a fresh adoption. The widow 
who made an adoption under a power to adopt put forward by her 
is estopped from denying the existence of the power and question- 
ing the validity of the adoption. 


The statements of attesting witnesses to a document made 
before the Sub-Registrar in the course of registration are admissible 
in evidence when the attestors are dead, under S. 32(7) and S. 158 
of the Evidence Act though not under S. 33 of the Evidence Act. 
Under S. 23, Registration Act, the original presentation for regis- 


tration and the subsequent one for re-registration need not be in the 
same Capacity. -> 


“Not duly empowered” in S. 23 means “not entitled to present” 
and should not be restricted to cases of defective representation by 
persons entitled to present. 


Per Cornish, J.—The summary of evidence'noted by the Regis- 
trar is admussible ın evidence under S. 35, Evidence Act. 


` Obiter —Adoptive son in S. 60 of the Registration Act is the 
adopted-son. l i 


L y 


C. S. Venkalachariar and D, Ramaswami Aiyangar with 
H. Suryanarayana for Appellants, 


The Advocate-General (Str A. Krishnaswami Aiyar), B. Satya- 


narayana, K. Bimasankaran and S Venkatachalam Pillai for 
Respondents. A = 


See Vie eA akan 


Ramesam and Cornish, JJ, =... . A. S, No. 326 of 1927, 
9th March, 1933, 4 


Acknowledgment—Admission of execution before Sub- Regis- 
trar—If amounts to—Age of defendant given in the plaint—Mere 
dental of tls correctness in the written statement—If enough, 


N-R: 
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_ Where the plaint gives the age of certain defendants in the 
plaint to show that they were minors at the time of the acknow- 
ledgment in question, and the written statement, without giving the 
correct age according to the defendants, merely states that the 
defendants were majors at the time, it may indirectly involve 
denial of the correctness of the age in the plaint, but will not do as 
an adequate pleading. l 

The admission of execution before a Sub-Registrar within four 
months of the execution of the document is to make the document 
operative and shows that the man is anxious to admit his liability 
under the'document. It is not merely the execution that . he hereby 
admits but admits also the contents of the document and thereby 
the liability on it. ; l 

Case-law discussed. 

K. Kuppuswams for Appellant. 
- ` M. Patanjali Sastri for Respondent: 

S. V, V. —— 


The Chief Justice and Bardswell;J. C. R. P. No. 1260 of 1932. 
14th March; 1933. i | 


Civil Procedure Code (V of 1908), S. 115 —Cowurt-fees—Order 
in favour of plaintif —Revision io High Couri—M aintainabsltty— 
Right of Government to prefer revision—Government of India Act, 
5. 107. sa 


Where an order in regard to Court-fees happens to be in 
favour of the plaintif the High Court will'not interfere by way of 
revision either under 5. 115, Civil Procedure Code, or under 5, 107, 
Government of India Act. The fact that the petitioner is the 
Government and not the defendant does not alter the postion. 


56 M. L. J. 302, 56M. L. J. 394 and 29 C. W. N, 627 followed. 


a, Quaere: Whether the Government not being a party to a suit 


gan prefer a revision to. the High Court against an order as to 
Court-fee made in the suit. 


The Government Pleader (P. Venkataramana Rao) for Peti- 
tioner. 
eae Rip puswami Aiyer for Respondent, | 
` ~B, V. V. 


a q 


Lakshmana Rao, J. C. R. P. No. 88 of 1930. 
23rd March, 1933. 

Limitation Act (IX of 1908), Ss. 19 and 20—Decree— 
Absence of provision for wterest—Payment as for interest— 
Receipi—If saves limitation. 

"A decree was silent as to payment of interest. But the judg- 
ment-debtor was alleged to have passed a receipt as having paid 
Rs. 2 towards interest. 


Held, the receipt will be an acknowledgment within the 
meaning of S. 19 of Limitation Act and even otherwise payment 
of interest operates as an admission of an existing debt which is 
due. 

K. S. Destkan for Petitioner. 


G. S. Venkatraman for G. Gopalaswamt for Respondent. 
S. V. V. —- 


Ananiakrishna Atyar, J. C. R. P. No. 1004 of 1928. 
24th March, 1933. i 
Civil Procedure Code (V of 1908), O. 21, R. 2—Statement of 
adjustment in execution petiiton—Adjustment not ceritfied—If can 
be relied upon, 





O. 21, R 2 does not bar an enquiry into an uncertified adjust- 
ment when the same is referred to by the decree-holder himself 
in his execution petition and the judgment-debtor only wants to 
rely upon it in defence. 


30 L. W. 526 followed. 


R. Swadaralingam and K. Raghavachari for Petitioner. 
K. S. Destkan for Respondent. 
Si V V, 


Cornish, J. : C. R. P. No. 291 of 1930. 
24th March, 1933. 

Civi Procedure Code (V of 1908), O. 33, R.1 proviso—Sxit 
for redemptton—Leave to sue in forma pauperis—Jf value of 
equity of redempiton to be taken into consideration. 

Where the plaintiff applied to sue as a pauper in a suit to 
redeem a mortgage, 

Held, the equity of redemption is the subject-matter of the 
suit, and its value must not be taken into consideration in deciding 
the question whether the plaintiff is entitled to sue as a pauper, 

33 All. 237 distinguished. 

20 M. L. J. 121 relied on. 

T. R. Gundappa Rao for Petitioner. 

A. Srirangachari for Respondent. 

K.G > 

N.R- G 








Pandalat, J. S. A. No. 493 of 1930. 
28th March, 1933. 
Construction—Deed by a Sudra— Santhaths” if includes 
dlegitimate sons—Hertiable estate. 


In a settlement deed executed by a Sudra in favour of his son, 
the words were “I have made a settlement of the undermentioned 
properties to you. You shall enjoy the income thereof during 
your lifetime and after your death your male santhathi or adopted 
ganthathi shall take (it). Even if there should be no male 
santhathi but only female santhathi, such female santhathi shall 
take, During your lifetime you have no right whatever to sell 
or mortgage the above properties ”. 

Held, that the words conferred a heritable estate on the son, 
that the words “ settlement ” is used as equivalent to “ gift,” and 
that there were no words in the deed taking away the heritable 
estate conferred above. 

33 Cal. 23 (P. C.) followed. 

The questions raised in the Court below, viz., whether the 
term “ Santhathi” would include illegitimate children when used 
in a deed executed by a Sudra and whether the principles of 
55 Mad. 1 (P. C.) would apply discussed but left open. 

S. T. Srinivasagopalachariar and T. D. Srinivasa Chartar for 
Appellant.. 

C. Padmanabha Aiyangar and T. E. Ramabhadra Chariar for 
Respondent. 

S. V. V. 


Madhavan Nair and Jackson, JJ. Appeal No. 314 of 1927. 
29th March, 1933. 


Transfer of Property Act (IV of 1882), S. 101—Morigagee 
purchaser—Money decree—Execution of—Sale in execution of 
mortgaged properties—Claim petition by mortgagee purchaser— 
Dismissal of —Failure to file a suit within one year—Effect of— 
Mortgage if revives—Proclamation subject to a mortgage—No 
enquiry into mortgage—Purchaser—If can question the mortgage. 

Where a mortgagee purchases a part of the mortgaged pro- 
perties in consideration of the mortgage amount and where there 
are no mesne encumbrances, the mortgage is extinguished under 
S. 101 of the Transfer of Property Act and it cannot be revived 
by reason of the fact that in proceedings for sale of the mort- 
gaged properties in execution of a simple money decree against 
the mortgagor, a claim petition put in by the mortgagee-purchaser 
on the strength of his sale deed is dismissed as too late and the 
claim order is allowed to become conclusive, no suit being brought 
withjn a year to set aside the claim order, . 
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39 All. 178 (P. C.) and 52 Mad. 465 distinguished. 

Where a sale proclamation under O. 21, R. 66, Civil Procedure 
Code, recites that the properties put up for sale are subject to a 
mortgage but where there is no enquiry into the subsisting nature 
of the mortgage or any order of Court to have the properties sold 
subject to the mortgage under O. 21, R. 62, Civil Procedure Code, 
what 1s put up for sale is not merely the equity of redemption and 
the auction-purchaser is not estopped from questioning the 
mortgage. 

` The Advocate-General (Str A. Krishnaswamt Atyar) and 
B. Jaganmadha Doss for Appellant. 


C. S. Venkatachartar and K. R. Rama Atyar for Respondent. 
ee V. 


Pakenham Walsh, J. S.A. No. 201 of 1929. 
30th March, 1933. 


Madras Abkart Act (I of 1856), S. 28—Defauli of abkars 
contractor—S ale of immovable property—Bidder failing to make 
deposit—Re-sale of property—Ltabusty of bidder for loss—Omission 
of selling officer to disclose encumbrance—Effeci—Rule of 
Caveat emptor—A pplacabusty—_Madras Revenue Recovery Act (I 
of 1864), Ss. 36,37 and 38. 


Where the Government put up ior sale the house of an 
abkari contractor who had committed default and the defendant 
knocked down the ‘property at the auction for a certain price but 
did not deposit the necessary amount and thereupon the Govern- 
ment re-sold the property and sued the defendant for the loss 
caused by the re-sale but the latter pleaded that the prior sale was 
vitiated by the fraud of the selling officers in having told him that 
there was “no encumbrance while the property was really 
encumbered, 


Held, that the Government could recover from the bidder 
the difference between the bid at the first sale and the price 
fetched at the re-sale with any encumbrance amounts due at the 
time of the re-sale added to the latter figure. 


Applicability of the rule of Caveat emptor discussed. 

16 Cal, 535, 25 Cal, 99 and 41 Mad. 474 referred to. 

T. R. Venkatarama Sastri and M. S. Vaidyanatha Astyar foi 
Appellant, 

The Government Pleader (P. Venkataramana Rao) foi 
Respondent. 

B: Ve V; oe 
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Curgenven and Sundaram Chetty, JJ. A. S. No. 403 of 1930. 
31st March, 1933. 


Mortgage — Subrogation — Partition deed — Allocation of 
liability im respect of debt—Indemnity clause—Covenant running 
wiih land—Liabusty of purchaser with notice—Award of interest 
by way of damages—Transfer of Property Act (IV of 1852), S. 40. 


Subrogation can be claimed by a purchaser whose money is 
applied for the purpose of paying off a mortgage decree though 
the hand that deposited it in Court is that of the vendor who 
was himself the mortgagor and not that of the purchaser. 
Though the payment is only a partial payment of the decree still 
if by reason of it, the mortgage decree is wiped out and no 
balance 1s left subrogation can be claimed. 


11 Mad. 343, 38 Mad. 548 and 55 M. L. J. 369 referred to. 


A later purchaser or mortgagee who undertakes to discharge 
two prior encumbrances but pays only one cannot resist the claim 
of the unpaid encumbrancer by setting up the discharge of the 
other encumbrance as a shield or claim priority for the amount 
paid in discharge. ‘ 

6 C. L. J. 134 referred to. 

Where in a deed of partition between brothers it was agreed 
that each should discharge specified portions of a mortgage decree 
binding on all of them and that if any one was obliged to pay 
more than his share, the other shares were liable for the loss, 

Held, (1) that the stipulation was in the nature of a 
restrictive covenant annexed to the ownership of the property 
and could be enforced under S.40, Transfer of Property Act, 
against a purchaser of the property with notice; 

41 All. 417 and 8 Ir. Eq. 526 relied on. 


(2) that such a purchaser could not claim any priority or 
tight of subrogation in respect of the amounts paid by him towards 
the discharge of the mortgage decree; 

53 Mad. 188 referred to. 

and (3) that interest by way of damages could be decreed 
under the covenant in order to indemnify the party who paid 
the amount for the actual loss suffered by him, 


15 Ch. ID. 400 referred to, 

C. S. Venkatachars for Appellant. NE 

B. Sitarama Rao, C. A. Seshagiri Sastri and S. R. Muthu- 
swami Aiyar for Respondents. 


B. V. V. 
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Stardatam:Chetty, fi © 7 C. R. P No. P 
31st March, 1933. 


_Cwil Procedure Code (V of 1908), O. 21, R. E pplication 
under— Undischarged. insolyent—Locus standi to’ apply. 


Where the properties of the judgment- debtor who had been 
adjudicated an insolvent had been-sold in execution of a mortgage 
decree agajnst him without impleading the Official Receiver as a 
party to the proceedings and the judgment-debtor (insolvent) 
applied to set aside the execution sale under O. 21, R. 90, Civil 
Procedure Code, 


Held, in revision, that he had a locus standi to maintain the 
application, especially as the Official Receiver was not made a 
party to the execution proccedings and that he was a person 
whose interests were “‘affected by the sale” within the meaning 
of the rule. 

13 L. W. 616 and A. I. R. 1926 Mad. 959 followed. 

49 Mad. 461 (F. B.) distinguished. 

R. Rajagopala Aiyangar for Petitioner. 

K. S. Rajagopala Aiyangar, R. V. Raghava Thathachariar 
and R, Srimvasan for Respondents. 


S. V: V. S 


Cornish, J. C. R. P. No. 463 of 1930. 
7th April, 1983. 


Contract—Sale of land—Payment of ‘bayana’ by vendee— 
Default of vendee to perform contract—Advance if forfeited. 


Where under a contract for the sale of certain immovable 
property the vendee paid a certain sum of money as ‘bayana’ to the 
vendor but the vendee failed to perform his part of the contract 
within a reasonable time and thereupon the vendor conveyed the 
property to a third person and performance of the original contract 
was consequently frustrated, 


Held, that what was paid by the vendee as ‘bayana’ was 
earnest money, that it was forfeited owing to his default and he 
was therefore not entitled to recover the same. 

Howe v. Smith, (1884) 27 Ch. D. 89 at 101 and 50 M. L. J. 
629 (P.C.) referred to. 


A, Lakshmayya for Petitioner. 


P. Panini Rao for Respondent. : 


B. V. V. 4 
NRC 


| The Chief Justice, ČC. R. P. No. 1331 of 1930; 
Bardswell and Burn, JJ. 
12th Apri, 1933. 

Criminal Procedure Code (V of 1898 as amended), S. 476-B— 
Appeal in cwil proceeding—Power of High Court to remand case 
for further inquiry. 

In an appeal under S. 476-B, Criminal Procedure Code, in 
respect of a civil proceeding the appellate court has the power to 
remand the case to the lower court for further inquiry. 

Case-law discussed. 

Ch. Raghava Rao for Petitioner. 

P. Satyanarayana Rao for Respondents. 

B. V. V. 


Curgenven, J. C. R. P. No. 1256 of 1930. 
12th April, 1933. 

Civil Procedure Code (V of 1908), Sch. II, para. 14—Partstion 
suit—Reference to arbttratton—Division of properties incom plete— 
No application objecting to award by aggrieved party before decree 
—Decree by Court in terms of award—Wheiher High Court can 
interfere m revision. 

Where a decree had been made by Court in terms of an award 
between parties to a suit for partition of joint family properties 
and one of the parties afterwards complained ot the award having 
been incomplete regarding the division of certain items, on the 
question whether the High Court could interfere in revision under 
S. 115, Civil Procedure Code, 

Held, that if the petitioners desired to take exception to the 
award on the score of its incompleteness, they had an opportunity 
to do so before the decree was passed. They should take the 
award with all its defects, now that the opportunity afforded them 
to object to it had gone by. The mere circumstance that the 
petitioners might have put themselves into an awkward situation 
would not give the Court jurisdiction and power to extricate them, 
which it did not otherwise possess. 

29 Cal. 167 and 38 Mad. 256 followed. 

19 I. C. 405 referred to. 

M. Patanjali Sastrs for Petitioner. 

T. M. Krishnaswami Aiyar and T. D. Srinivasachariar for 
Respondents. 

K.C. 
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Krishnan Pandalai, J. a 5. A. No. 388-of 1929. 
10th April, 1933. | | 

Contract Act (IX of 1872), S. 63—Scope—Suit ona pro-note 
—Defendani’s plea that plaintif agreed to take a lesser sum and 
remit balance of debt—Whether such agreement valid and binding. 

Where the plaintiff instituted a suit for Rs. 4,000 on the basis 
of a promissory note and the defendant pleaded that the plaintiff 
agieed to take Rs. 1,830 and remit the balance of the debt in view 
of the fact that other creditors of the defendant consented to take 
lesser amounts, 

Held, that an agreement to take lesser amount and remit the 
balance is valid under S. 63 of the Contract Act. 


6 Rang. 191 dissented from. 

53 Mad. 127: A. I. R. 1929 Mad. 794 doubted and distin- 
guished as a case of a mortgage. 

55 M. L. J. 1 (P. C.) relied on. 

B. Somayya and A. Lakshmayya for Appellant. 

Ch. Raghava Rao and M. Sriramamurthi for Respondents. 


S. V. V. —— 


Madhavan Nair, Jackson and 
Lakshmana Rao, JJ. A. S. No. 574 of 1931. 
11th April, 1933. 

Hindu Religious Endowments Act (1927), S. 84—Petition to 
District Judge against order of the Board—Appeal to High Court, 
sf competent. 

Where the Endowments Board declared a temple to be a 
non-excepted temple under S. 84 (1) and an application was 
preferred to the District Court to modify the order under S. 84 
(2), the order of the District Judge on that application is not 
appealable as a decree, inasmuch as the order is passed on an 
application and not in a sutt, 


V. V. Srimwvasa Atyangar and K., Sankara Sastri for 
Appellant. 


P. Venkataramana Rao (Ag. Advocate-General) for 
Endowments Board. 


B. Govindan, R. Sundaralingam and S. G. Rangaramanujam 
for other Respondents, 

S: V. yV. A e 

N. R. C. 
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Curgenven and Sundaram Chetty, JJ. A. S. No. 299 of 1927, 
11th April, 1933. 


Evidence Act (I of 1872), S. 92—Agreement for sale— 
Collateral oral covenant—Vendee to be permitted to sell to others 
and to discharge debis of vendor and pay over balance remaining 
—Later agreement between the same parties to discharge the claims 
under the earlier agreement—Admisstbutty of the former oral 
agreement in evidence—Even tn case of non-admisstbility of 
earlier agreement, whether tt can still form good consideration for 
the later agreement. 


The appellant sued the respondent for the recovery of a 
certain sum of money on the ground that the appellant sold her 
properties to the respondent by a registered sale deed with a 
collateral oral agreement that he (respondent) might in his turn 
sell them to others and after discharging certain debts due by her, 
pay over to her any balance left. The respondent sold the pro- 
perties ın his turn to others and the appellant alleged that the suit 
amount represented the balance so left after discharging debts. 
Subsequently there was a litigation to which the appellant, the 
respondent, the vendees from the respondent and others were ail 
parties. The respondent wanted the appellant’s help in that matter 
to support his vendees. The appellant alleged that there was an 
agreement as a result ot a mediation, that the respondent should 
pay appellant a sum ot Rs. 4,000 in discharge of her claims on the 
earlier agreement. The sut was based aiternately on both the 
agreements, The trial Court held that the oral agreement was 
inadmissible in evidence under S. 92 of the Evidence Act in the 
face of the sale deed by the appellant to the respondent and the 
agreement being madmissible in evidence could not form good 
consideration for the later agreement. 


Heid, that the oral agreement, though not admissible in 
evidence, could form good consideration for the later agreement, 
The test was what had been in the minds of parties at the time. 
If the claim was made bona fide and thé latet agreement was 
entered into to discharge that claim the legal validity or invalidity 
of the clarm was beside the point. 


1918 A. C. 869 at 873, 32 Ch. D. 266, L. R. 5 Q. B. 449 and 
31 Mad. 474 followed. 

K. Bhashyam Atyangar, T. R. Srinivasan and R. Desikan for 
Appellant. 

N. S. Srinivasa Aiyar for Respondent. 

LEN 
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Krishnan Pandalai, J. S, A. No. 215 of 1929, 
19th April, 1933. 


Will— Properties set apart for charities—“Family heirs’ men- 
tioned, who were to be in management of the trust—Minor heir 
suing senior in management for partition and possession of his half 
share in management and for accounts—Construction of document 
—Dedication to trust and not charged merely with charity—Minor 
heir’s right to sue—Whether such a suit falls within S.92 of the 
Civil Procedure Code. 


A will of a Hindu testator appointed certain persons as his 
“family heirs” and directed the performance by them of certain 
public charities out of those properties set apart by the testator 
and maintenance of the said “ family heirs ” were to be met from 
the surplus and that the balance, if any, ought to be constituted 
into a fund for the purchase of additional properties for the 
charity. The plaintiff, a minor heir, sued the senior heir in 
management for partition and possession of one-half of the suit 
properties and tor accounts on the footing that he had a beneficial 
interest in the properties. ; 

Held, (1) that a proper construction of the will would read 
that the properties were dedicated to the charitable trust and not 
merely burdened with the performance of the charity; 

(2) that the plaintiff was entitled to enforce his right of 
management of the trust and for separate possession of the 
property in this suit for partition; 

(3) that the rights of a plaintiff to be himself a trustee or 
to a share in the management of a trust were all individual rights, 
the enforcement of which fell outside the scope of S. 92, Civil 
Procedure Code. 

54 Mad. 1011, 45 Mad. 113 and A. I. R. 1927 Mad. 820 
followed. 

B. Sttarama Rao and M. S. Lakshminarasa <Aiyar for 
Appellant. 

K. Sankara Sastri and V. Ratnam for Respondents. 

EG 





Madhavan Nair and Jackson, J]. A. S. No. 35 of 1928. 
25th April, 1933. 


Hindu Law—Adoption—Daughter’s consent tf necessary— 
Selection from ““ agnates or sagotrajas’’—Not too general a consent 
—Nearest sapinda’s consent capriciously withheld—tIf obligatory to 
consult next nearer sapindas—Famtly council if should be 
summoned. ii 


N. RC. 
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A Hindu widow adopted her husband’s uterine brother's son 
without consulting a step-daughter who had also sons living. The 
father of the adopted boy was also one of the nearest sapindas of 
the husband. There was another equally near sapinda who had 
been applied to for his consent but had refused successive regis- 
tered letters and given no reasons for or against the adoption. 
There were two sapindas of the next degree and two more in a 
degree further remote. Of these the first two had not been con- 
sulted but the other two had taken part in the adoption ceremony 
and attested the adoption deed. The natural father had given a 
formal deed of permission authorising the widow to adopt a boy 
either “from agnates or sagotrajas”. On a suit by the step- 
daughter impeaching the validity of the adoption, 

Held, that (1) the consent was to choose from a class “ either 
agnates or sagotrajas”’ and was therefore not too general to be 
bad. 26 Mad. 681 distinguished. 

(2) The daughter need not be consulted in the circumstan- 
ces, 43 Mad. 876.is still good law. 20 L. W. 503 and 49 Mad. 
652 discussed and distinguished. 


(3) The refusal of the registered letters knowing their 
contents was a capricious refusal of permission to adopt. 


(4) It is no doubt obligatory on the part of the widow to 
consult the nearest sapindas; but if their consent is capriciously 
withheld, it is not necessary that a family council should be held 
to consider the propriety of the adoption, or that the reversioners 
should be consulted in the order of their degree of relationship to 
the deceased husband, or that even all the reversioners should be 
consulted. It is not necessary that each and every reversioner 
should be consulted or that if one or two are omitted from con- 
sultation the adoption is invalid. The reason for assent is, as given 
in 12 M. I. A. 397, 1 Mad. 174 and 43 Mad. 650, to see if it was 
not done by capricious motives by the widow. 


S. Varadachariar for K. Kameswara Rao for Appellant. 
P. Somasundaram for Respondent. 
Se. Ve V: 
Madhavan Nair and Jackson, JJ. A. S. No. 426 of 1927, 
25th Apri, 1933. 
Contract—Agreement to receive lesser sum in saitsfachon— 
How far can be proved—Contract Act, S. 063—Evidence Act, S. 92. 


If A lends B Rs. 1,000 at 10 per cent. reducing these terms to 
the form of a document and at the end of the year B can pay only 
Rs. 50 by way of interest, then 4 can if he likes take Rs. 50 as in 
full seftlement of interest up to date and that can be proved by B. 
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But the parties may agree that the rate is changed to 5 per cent. but 
then that cannot be proved by B unless the alteration is committed 
to writing. Cf. 54 Mad. 829. 

T. M. Krishnaswami Atyar for Appellant. 

S. Ranganatha Atyar and K. 5. Venkairama Atyar for 
Respondents. 

S. V. V. — 


Krishnan Pandalat, J. C. M. S. A. No. 149 of 1930. 
25th April, 1933. 

Civil Procedure Code (V of 1908), O. 21, R. 11—Indian 
Limitation Act, S. 182, cl. (5). 

Where an Execution Petition was fled against a miuor judg- 
ment-debtor represented by his guardian who had been dead prior 
to the Execution Petition, 

Held, that notwithstanding the representation of the minor by 
a dead guardian it was an application in accordance with law, and 
constituted a step-in-aid of execution. 


A. I. R. 1931 Lah. 636 and 4 Pat. L. T. 54 approved and 
followed. 


17 Mad. 76 referred to. 
Kasturi Seshagiri Rao for Appellant. 
V. Govindarajachari foi Respondent. 
K. C. 


Walsh, J. S. A. No. 1261 of 1928, 
26th Apri, 1933. 

Transfer of Property Act (IV of 1582), S.52—Mortgage toa 
Co-operative Rural Credtt Soctety—Proceedings by Society before 
Assistant Registrar—Award passed by Registrar directing sale of 
mortgaged properties—Filing of award in Civil Court having juris- 
diction over properites—Sale by mortgagor to a third person after 
execution proceedings by the Society were started—Purchaser in 
private sale mot made a pariy to the execution proceedings by 
Soctety—Sale and purchase by Society of properties brought to sale 
in executton—Purchaser in private sale suing for redemption of 
mortgage—Lis pendens—Assistant Registrar, whether a Court— 
Co-operatsve Societies Act (II of 1912)—Rules under—Civil 
` Procedure Code, S. 141—"Proceedings’ meaning different from the 
same word occurring in S.52 of the Transfer of Property Acit— 
Powers of Registrar to pass a morigage decree—Effect of. 


” 





After certain propertics were mortgaged to a Co-operative 
Rural Credit Society, the Society took proceedings before the 
Assistant Registrar of Co-operative Socicties who passed an award 
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directing the sale of the properties for the amount due under the 
mortgage. The Society then filed an award in the Court having 
jurisdiction over the properties for executing the decree. After 
execution proceedings were started, the mortgagors sold the 
properties to another person, who was not made a party to 
execution proceedings. Ignoring the execution proceedings which 
culminated in the sale of the properties by the Society and purchase 
by itself, the purchaser in private sale instituted a suit to redeem 
the mortgage. It was contended for the Society that the sale by 
the mortgagors was affected by his pendens under S.52 of the 
Transfer of Property Actand the execution proceedings were final. 


Held, (a) the Assistant Registrar of Co-operative Societies is 
a Court and the proceedings before him under R. 14 of the Rules 
framed under the Co-operative Societies Act are proceedings 
before the Court within S. 52 of the Transfer of Property Act. 
59 M. L. J. 229, 45 Cal. 585, 24 Mad. 121, 36 Mad. 72 at 89 
and 47 All. 374 at 376 considered and relied on. 
37 Mad. 107, 15 I. C. 652 (F. B.), A. I. R. 1932 Mad. 350 at 
403 (F. B.), 30 Mad. 326 and 50 Mad. 121 at 124 distinguished. 
(b) The meaning of the term “proceedings” in S. 141, Civil 
Procedure Code, is different from the meaning of the same term in 
S. 52, Transfer of Property Act. 
(c) Though S. 52, T. P. Act, may not in terms apply, its 
principle should be applied. 
(d) Lis can start even after decree in certain cases. See 
39 C. W. N. 366 and 31 M. L. J. 839. 
(e) The award when put into Civil Court for execution has 
all the force of a decree passed by the Civil Court. 
4 Bom. 34, 27 C. W. N. 666, 46 Bom. 128 and A. I. R. 1926 
Lah. 547 followed. 
40 Cal. 219 and 64 M. L. J. 341 (P. C.) distinguished. 
Quaere. Whether the Registrar of Co-operative Societies can 
pass a mortgage decree. 
(f) Even if the Registrar has no power to pass such a decree 
the remedy of the aggrieved party is by way of a suit to set aside l 
the award and the executing Court has no jurisdiction to go behind 
the decree and consider its validity. 
Leave to appeal granted. 
T. L. Venkatarama Aiyar for Appellant. 
K. Bhashyam Aiyangar, B. R. Chakravarthi and T. R. Srini- 
vasan for Respondents. 
KC ii 
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Krishnan Pandatat, J. C. M. S. A. No. 156 of 1930. 
26th April, 1933. 


Limitation Act (IX of 1908), Art. 18] — Preliminary de- 
cree on mortgage—Subsequent final decree—Appeal by mortgagor 
as wellas second appeal—Decree in favour of mortgagee affirmed 
— After decision of second appeal legal representaiwve of mortgagee 
decree-holder applying for a fresh final decree—Pertod of limita- 
tion for such an application—Ap plication of such a kind, whether 
hes. 


A person obtained a preliminary decree on a morigage on the 
7th December, 1918 and, pending an appeal by the mortgagor, he 
obtained also a final decree on 28th April, 1919. Meanwhile the 
appeal was dismissed and subsequently a second appeal to the High 
Court was also dismissed on the 6th April, 1923. On the 5th 
March, 1926, the present appellant, who was brought on record as 
the legal representative of the decree-holder respondent in the 
secoud appeal mentioned above, applied for the passing of a fresh 
final deciee on the basis of the decree of the High Court. 


Held, even though the decree of the High Court in second 
appeal was in affirmation of the Lower Court’s decree, the decree- 
holder has the right to apply for a final decree within three years 
from the date of decree in the second appeal under Art. 181 of the 
Limitation Act, and the fact that there was already a final decree 
based on an inconclusive preliminary decree does not affect his 
right to apply for a final decree on the basis of the appellate 
Court’s decree. 

39 All. 641 (I°.B.);6 Pat. 24 (P.C.); 8 Lah. 253 (P. C.); 
5 Lah. 257; 87 L. W. 557 and 58M. L. J. 207 referred to. 

R. Destkan for Appellant. 

T.V. Muthukrishna Aiyar and R. Vatdyanatha Atyar for 
Respondent, 

K.C. 





Curgenven and Sundaram Chetty, JI. À. S. No. 40 of 1928, 
27th April, 1933. 
Hindu Law—Wdl—Oral will—Proof of—Consent of sapinda 
to adoption-—Condttional on payment—Valtdity of —Consent under 
the impression that husband had awthorised—Not enough. 


Only the clearest and most cogent proof should be accepted of 
a nuncupative will. 


62 M.L.J.23 and 12 M. I. A. 1 relied on. 
Where plaintiff, a sapinda, made it a condition of granting his 


consent to an adoption by the widow to her husband that he should 
N. RC. 
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be given a substantial sum of money, the refusal is from corrupt 
motives and the widow is justified in acting upon the consent of 
the agnates next in order. 

In order that a consent of sapindas may enable a widow to 
adopt, it must be an independent consent, given in the exercise of 
a judgment uninfluenced by extraneous considerations. In parti- 
cular, if that judgment is affected by a belief that the husband has 
given an authority to adopt, a consent so procured will not be in- 
dependent and will not avail to render an adoption made in pursu- 
ance of it valid. 

30 Mad. 50 (P. C.) and 26 Mad. 627 followed. 

K. Kuppuswams for Appellant. 

K. Krishnaswami Atyangar for Respondent. 

Se Va Va 

Ramesam, J. C. R. P. No. 460 of 1930. 

2nd May, 1933. 

Madras Village Courts Act (I of 1889), S. 183—Sutt on a pro- 
missory note in the Village Munsif'’s Court—Omission to sue for 
principal and balunce of interest-—Fresh suit in Disirict Munsif’s 
Court for balance of the claim omitted—Barred. 

Where a person sued in a Village Munsif’s Court for a portion 
of the interest due on a promissory note and omitted to sue for the 
principal and the balance of the interest but afterwards brought a 
suit in a District Munsif’s Court for the balance of his claim, 

Held, that the second suit was barred by 5.18 of the Madras 
Village Courts Act. 

29 M. L. J. 474 distinguished and doubted. 

S. Ramaswami Aiyar for Petitioner. 

E. R. Balakrishnan for Respondent. 

K. C. 





[Enp or VoL. LXIV.] 


BAR COUNCIL’S INSTRUCTIONS. 


Instructions issued by the Madras Bar Council for the 
guidance of legal practitioners and embodied in its resolution, 
dated 2nd April, 1933 :— 


1. Regular accounts in bound books, vis., a day book and a 
ledger, should be maintained by every practitioner regarding the 
daily receipts and disbursements of the moneys of his clients. 

2. The fees for each case should be settled at the eailiest 
opportunity and, wherever possible, Such settlement should contain . 


NOTE TO BINDER. 
Substitute this for the corresponding pages in 64 M.L.J. 


the amount received is capable of allocation or appropriation. 


3. Moneys received or drawn from Court by a practitioner on 
behalf of his client should be paid without delay to the client who 
should be intimated by post immediately after such receipt and 
where the client does not turn up, the money should be remitted to 
the client’s address by postal money order. If for any reason the 
money cannot be so paid or remitted to the client, the same should 
be invested in the Post Office Savings Bank at the place in the 
name of the practitioner, provided that, where the amount exceeds 
the limit prescribed by the postal rules to the investment in the 
Savings Bank-Account, the excess should be invested in any other 
bank in the locality. 


4. Practitioners should avoid arrangements by which clients’ 
moneys in their hands are converted into loans. But in no case 
should such conversion be made without the previous consent in 
writing of the client. 
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recover from the respondent the zemindari of Chinnakimedi PG 
situated in the Ganjam District. The plaintiff claimed to be oN 
Nandamani 


the son of Brojo Kishore Deo, who was at one time a zemindar Ananga 
of Chinnakimedi, by his wife Jhora. The defendant denied Bhima Deo 


that Jhora was married to Brojo Kishore Deo, or that the Sisca 


plaintiff was the son of Brojo Kishore Deo. The Trial Judge Mala Patta 
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Plaintiff-appellant ; A 
( PAE an) Purushottama Kunj Behari Deo 
Deo (defendant, d. 1926) 
(d. 1915) m Susecla (legal 
representative). 


Before his death in 1868, Adikonda Deo gave to his widow, 
Kundanamala, a written authority to adopt a son to him. On 
the death of Adikonda, his brother, Raghunatha Deo, téok 
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possession of the zemindari. In 1870, Kundauamiala, acting on 
ihe authority, adopted Brojo Kishore Deo as a son to her 
husband. Brojo Kishore Deo was one of the two sons of Lakshi- 
manarayana Deo, who was then the zemindar of Peddakimed1. 
The other son was Krupamaya Deo, who succeeded to the zemin- 
dari of Peddakimedi on the death of Lakshimanarayana Deo. 
Shortly after his adoption, Brojo Kishore Deo instituted a suit to 
recover ihe zemindari of Chinnakimedi from Raghunatha Deo, 
and the suit was decided in his favour upon the advice of ihe 
Board in 18761. Brojo Kishore Deo was then a minor, and the 
estate was managed br the Court of Warde The Court of Warde 
apponi ¢ anana aaa at dis parsen, and le was sent for tis edu- 
cttion tothe Ray kimra Lostitute at Parliakumedt: Draje Nishore 
Des-compicted Tie a ok ak NA SI. inte. FeO ain Tie es aké 
was handed over to hun bs the Court ot Wards om that month 
Leis the piaintiie~ case that Teer Ristore Doo wes matiicd to 
Nr: see TRON. Th ie Pekka Tote sete Toe ee, Tce 
alter vie FD et cs a ce in the ANE and ett Driopa Kishori Deo had 
four chaldiren by her, all ot who were born in the palaca OI 
ihes fot Aulie the glest Aa rue eer ber tn Poe? at 
PRAE and the voungest wee the petti whe was bern om the lh 
SGM eels BEISA et ANNA JE an, Ale were a heme? belie 
the plaid, dred ti aay 

On the Oth Nas PSNR Drojo IKashote Peco tarred atin. 
Hidas Whe as still ative and sre was aduiticddy the Patt t 
devi thous. the senior Ranee or quan Kamiah was ho 
aunt. ind she brought about the akase Phas nrunagi took 
placeat Obarmaput boys Ntshote Poo Mad ne children ds 
Ratnamala. 


It would appear from the books of account ol the estate 
kept by the Court of Wards that about Rs. 15,000 was spent on 
the occasion of the marriage of Ratnamala. There is no entry 
in those books to show that any money was spent by the Court 
of Wards on any marriage with Jhora. 

Ratnaulala resided in a spacious building altached tu thie 
palace and communicating with it. Jhora resided in a building 
equally spacious adjoining that of Ratnamala, and also communi- 
cating with the palace. 





_ 1. See Raghunada Deo v. Broso Kishoro Paita Deo, (1876) L. R. 
3, A 14:LLR1M. 69 (P.C)—K J. BR 
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Shortly after Brojo Kishore Deo obtained possession of the 
estate, he granted a village called Chodameri as jaghir to Jhora. 
In 1893, he made a similar grant to her of another village called 
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Narasingagodo. On the 5th July, 1894, he executed a kocheri Bhima Deo 
v 


potro, whereby he confirmed the grant of Chodameri, and sub- 
stituted Gongapur for Narasingagodo at the request of Jhora. 
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him surviving Ratnamala, Jhora, his son the plaintiff, and his 
daughter. The plaintiff was then of the age of about five years. 


It was not disputed that Brojo Kishore Deo and Jhora lived 
together in the palace at Pudamari from 1890 to 1906 when 
Brojo Kishore Deo died, and that the first birthday anniversary 
of the plaintiff was celebrated on a scale quite unusual in the 
case of an illegitimate son. Nor was it disputed that Brojo 
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Kishore Dco treated Jhora as his wife and the plaintiff as his 
son. The only question is whether Brojo Kishore Deo and 
Jhora lived together all these years on the footing of marriage 
or of concubinage. 


On the 7th September, 1906, Vaishna Deo made an applica- 
tion to the Collector of Ganjam to have his name registered as 
zemindar. In the application he stated that Brojo Kishore Deo 
had left no legitimate male issue, that he had left only an illegi- 
timate son, and that he as his undivided cousin was entitled to 
succecd to the estate. 


varsia Deo ded within a Portight abter lis applieation, 
and oon Tis deat Tis son Purushottaine Deo appled to the 
Collector cotneve tos ame citeres proprito: ob the ANNA ba I 
Vt tht: tage Sa KA Aa, appored on the siepe ane on the ath 
| ewunan ; Loa, AS [AA sedited tite bull L ied Lu TALE te at [0 
have heen siyen to ter by jinejer wishote Dao foc reelslbatinn 
ec ibe The ks SLs, ath. ed Laem Woes. Vallee, Tit: = 
fected ei. ee 2 etal I. JARAN Tag Parah iia 
Paar AT Taste NATA i hati ities Maris hetiiinia 
[TANS eee AN) oh ae a Ale, geet ctl ie a ay 
Lar Mat ei seep Seek aah tins AK ea as Sheena 
A is Ae bere a? Pia lielaiiiek ick ace Alia Lean, 
(hitter taal ae: (ele Ieee ve, Srl Tiley sagen 0a le 
KAL eer i, Aa ee gatel a el Ia cin As 
sheath | aan BAG tee pubes ZO CMa ti pamate ew: Par 
brimeme ahont tho above scttloment borw cen dm and Renan 
abel IN iad erat tis pane eee A ey Sete HS 
sls 1 adupüva to kataiiali: On the sui January, 103 
Ratnamala withdrew the authority to adopt from the office of 
the Sub-Registrar. On the 2nd April, 1907, the name of 
Purushottama Deo was entered by the Collector of Ganjam as 
proprietor of the estate. 


Meantime, in December, 1907, Kundanamala, the widow 
of Adikonda Deo, purported to make a second adoption to her 
husband under the terms of the authority under which she had 
adopted Brojo Kishore Deo, by adopting a boy, Madana Mohana. 
The latter subsequently brought a suit against Purushottama 
Deo to recover the zemindari, but the suit was dismissed on the 
ground that the power to adopt had come to an end. This 
decision was eventually confirmed upon the advice of the Board 
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in 19181. In the plaint in that suit it was stated that Brojo 
Kishore Deo had died without leaving any legitimate issue. 

Purushottama Deo died on the 24th October, 1915, while 
the suit against him was pending, and he was succeeded in the 
possession of the zemindari by his brother Kunja Behari Deo, 
the defendant in the present litigation. 
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| 
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IHAL let alian adage twas uut valid ds Luc requisite ceremonies 
had not been performed. The paternity and age of the appel- 
lant were not admitted, and the genuineness of the datiata will- 
namah was denied. 








1. See Madana Mokana Deo v. Purushottama Deo, a L. R. 45 
L A, 156:1, L. R. 41 M. 855: 35 M L. J. 138 (P. C).—K. J.R. 


2. See Bheema Deo v. Behari Deo, (1921) L. R. 48 I. A, 482: I. L. R. 
44 M. 733; 41 AL L. J. 648 (P. C).—K. J. R 





Bhima Deo 
v. 
Suscela 
Alala Patta 
ieee 


1 
` 
Ya uah l, 


PC 
Nandamani 
Ananga 
Bhima Deo 
v. 
Suseela 


Mala Patta 
Mahadevi. 





Sır Dinshah 
Afulla. 


8 THE MADRAS LAW JOURNAL REPORTS. [ voL. 


A large mass of evidence, both oral and documentary, was 
adduced by both the sides before the Subordinate Judge. The 
plaintiff’s mother died in 1922 before she could be examined as 
a witness. Ratnamala is still alive, but she was not called as a 
witness by either side. It is a striking circumstance that though 
the plaintiff appeared in the witness-box, the defendant, who 
was much older than the plaintiff, and who must have known a 
great deal of the relation between Brojo Kishore Deo and the 
jaintiffl’s mother, did not go into the witness-box. The defend- 
ant died in 1926 during the pendency of the appeal in the 
Iligh Court. and his widow. Suseela Mala, was hrought on 
record as lus legal represintative 

The plamttt called evidence to show that his mother was 
the daughter of Chintamani Sineh, aw IKAT TINA. resident of 
Paananabhuna, and the sister of WNastieth Singh, whe wes 
aeie a IS Shari venti Toe Nek aie Wale Mas at att 
Moti as allcsed bv the detondant Pin [ANAN MAT watmesses who 
deposed to these facts were Artabandht Singh her paternal 
ance. Kuastuith Singh, ler brotter, aad Raja SAWAT Pratap- 
chandra. a di-tant rebution af hers Phe Subordinate Judec, it 
wottld appear. was coasiderably dmpresscad wath the evidences of 
kart inir Tatag naa, anil aol iar He accorded (he 
following opimion — | must say that there are no grounds for 
disbeliev ing this wittiess, aa wld. gendennur and at reused 
deputy collector ofthe Panas of old Ghimsur zemindars of this 
district | These witnesses also deposcd to the negotiations for 
marnage — avidence was also Ted to show that Nandananidla 
approved of the mateh, that the usual Pattamuddt ceremony, a 
ceremony which precedes marriage, was performed at Damana- 
bhumi; and that after a few days she was taken to Pudamari 
where the marriage with Brojo Kishore Deo was celebrated. It 
was not disputed that the ceremonies deposed to by the witnesses 
who spoke to the marriage were ceremonies that are usually 
performed at an ordinary marriage in the Brahma form. 

The evtdence on the part of the defendant was directed to 
show that the plaintiff’s mother was not the daughter of Chinta- 
mani Singh, nor the sister of Kasinath Singh, but that she 
belonged to the barber caste and came from Pabamanabhapur. 
Several witnesses were also examined who deposed that she was 
a servant girl in the employ of a concubine of the plaintiff's 
natfiral father at Peddakimedi, and that it was at that place 
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that Brojo Kishore Deo first met her and became intimate with 
her. These witnesses also deposed that the eldest daughter of 
Brojo Kishore Deo was born, not at Pudamari, but at Peddaki- 
medi, and that Brojo Kishore Deo did not take the plaintiff’s 
mother to Pudamari until after his marriage with Ratnamala. 
They also stated that the name of the plaintiif’s mother was not 
ine ain Shto EN Vi (Ae. title CANCE Tee aie Ah eda 
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por the wane Reise Poon the other Teed wats cb ig a PN 
that there Wele sule Hepouadlivus, but Wal icy wore ieguuld- 
tions not for a marriage but for giving the plaintiff’s mother in 
concubinage to Brojo Kishore Deo. As to this their Lordships 
may at once say that there is nothing in the facts of the case to 
suggest such a view, and that it is so highly improbable that it 
cannot be accepted. The learned Judges also discredited the 
testimony of witnesses of marriage. This they did, not on the 
ground of any inherent defects in their evidence, but on’the 
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supposed improbabilities of the case. In the result they held 
that the alleged marriage was not proved. 


The first question for thcir Lordships’ consideration is, 
whether there are any facts to justify the rejection of the testi- 
mony of the witnesses who deposed to the treaty for marriage 
and the marriage ceremony. The learned Judges considered 
that there were three such facts. 


Of these facts the first was that neither the natural father 
ot Brojo Kishore Deo nor any of his relations were consulted 
by Kundanamala in the matter of the selection of the bride 
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Lastly, the learned Judges thought that the Court of 
Wards was not cognizant of the marriage, and considered that 
a very significant circumstance. They said that if the Court of 
Wards had been aware of Brojo Kishore Deo’s marriage with 
Jhora, it would not have sanctioned a second marriage with 
Ratnamala while he was still a minor, nor would it have 
sanctioned the expenditure of such a large sum of money as 
Rs. 15,000 on the occasion of such a marriage. 


Their Lordships are unable to accede to this view. The 


- powers of the Court of Wards in Madras are regulated by Act 


I of 1902. Under S. 23 of the Act, “the Court may make 
suca orders and arrangements, as to it may scem fit, in respect 
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of the. . . marriage—(a) of any ward whose person is for 
the time being under its superintendence.” S. 34, cl. (a) 
prohibits a ward from translerring any property which is under 
the superintendence of the Court, and from entering into any 
contract involving him in pecuniary liability either personally 
or in respect of such property. “ Bul,” the section goes on to 


iad ee? Ul N ' | 
Lil | Jli Veg k i eS 1t | ‘ L 1 || | 4 
1 
os l 
i | 
pe Pap Tan SITE naa kee | = OA i ki 
1 
| ` law 4 "| 1 || 1 ke i i | | Jig 
tn lee | Th ap l 1 si pt | 1 14 \ IÑ L 
| bigi EN | | i i | ©] | 
NN] rer A L Fee tp iiei -a | | i bh reo | | 4 
I 
wily. e a A en 
|| Paa 1 eel ~ ,! 1 tei | | yi ` | 11 iai 1) l ` MB ia 
IG ee Us a rE gia e An ha Eo ie Ga 
| ied yo N 4 vA Vey 
1 
Pik al py he ae í . ) y poig 
en ye] IN \ || | 
$ ! i a 1 t 
\ Wow ' ft ‘ 
| f 
EERSTE INP ita) iia tdo o~s o , os | L | ai { 
pre fk al 4 ee ee ea | di dt L fo ok SG 1 : l 
(11) | ~ | NAH, 1) je | 114 | 
ANA ' t i vA i | 
1 1 l ¢ 
| 
li Roses | 
l 4! | 
eal ae Wake as thaw SS eS a a ee 
|| 4 | + »' | 
Coid Jor le iad JAJAN NUH 1 o an t | t 
CIl] I“ ta LAM Pi i Ea 'l '] ta lai * 1 1 A ' DRA 
ised 
ae iy [ai aj AN re es ba 3 4 4 i ; i E ok 
J) or etme cen bp ali j peat! ON i a : Eai la 
(E $ 1 1 i 1 4 n i 
fi [Akan [I TE s | i oi l ie AEG l l || 1i ppa” alley 


ing the plaintiff’s mother in the documents marked X, II to 
VI, A, B, W and XV. As to this, the defendant’s case was 
that “ Jhora,” besides being a proper name, signifies among 
the Oriyah zemindars the favoured concubine of a zemindar; 
that “ Phool Mahadevi” is another word for “ Jhora” in the 
sense of a cuncubine; that it was in that sense that those terms 
were used in the documents; and that, therefore, the plaintéff’s 
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mother was the concubine, and not the wife of Brojo Kishore 
Deo. On the other hand, the plaintiff insisted that neither 
« Jhora” nor “ Phool Mahadevi” signifies a concubine, and 
that both these terms are synonyms for “ Sanna Mahadevi,” 
that is, a junior wife. 


The term “ Mahadevi” does not present any difficulty. It 
is clear from the evidence of the defendant’s own witnesses, the 
Manager of the Court of Wards and the Zemindar of Dhara- 
kote, that “ Mahadevi” signifies a married woman, and that it 
cannot be used in conjunction with “ Jhora”’ in the sense of a 
Concubine 


Theo expression Phool Vahadeur dogs not appear in any 
Orivah dictionary Phe Zcmandar of Dharakete stated that he 
leak eve Heat thar aed Fie Aa ep a the “Cater sag 
\\ arcs sard that he hat heard toondy one, The best ol thie 
defendant. ovidenee in tors cannectian is nor reliahte [n fact 
the detendcat homech mone or the grotieds or appead to the 
Pichia t shaken beeen Nadine PEAN Ae io BT othe 
la designation TAMU te conical the fact that the LAMA s 
Mother was a concubine hear ol erd Ts te. WAN bata 
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Lie: ssi erie iia sis. Ae NS a NING 
Of flowers There ws one dichomeary, however i whieh chy 
WO Shs: guint Sed to ican Se ati: “Ala, sepa 
(popularly called} [hora Doa But there is no dictionary amn 
which fhova” 1s stated to mean aconeubin The Subordimate 
Judge thought that “ Jhora,” in a secondary sense, is the equi- 
valent of “ Sanna Mahadevi,” that is, a junior wife. The High 
Court differed from him, and considered that it means a concu- 
bine. Their Lordships are not satisfied that “ Jhora”’ signifies 
a concubine. Assuming that it does, they are of opinion, for 
the reasons stated later, that it has not been proved that it is 
used in that sense in the documents mentioned above. These 
documents must now be considered. 


Exhibit X.—Xs to this document both the Subordinate 
Judge and Kumaraswami Sastri, J., held that it was marked 
only for identification, and that it was not proved. Reilly, J., 
however, considered that it was proved. Their Lordships 
havé no doubt that the document has not been proved. 
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Exhibits II to VI.—These purport to be accounts of the 
household and other expenses of Brojo Kishore Deo. They 
contain several items mostly of a few annas “on account of 
Jhora’s house”. These accounts were put in in lump by the 
defendant’s pleader in the course of the cross-examination of 
one of the witnesses for the plaintiff after he had identified the 
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It will be convenient to consider here another point which 
was relied upon by the learned Judges of the High Court, and 
strongly urged on behalf of the defendant. It was this that no 
claim was put forward by the plaintiff’s mother on behalf of 
the plaintiff for about thirteen years, and that she acquiesced in 
adverse claims made against the estate from time to time, and 
that these facts raised a strong presumption that the plaintiff’s 
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mother knew that she was nol the wife of Brojo Kishore Deo 
and that the plaintiff was his illegitimate son. As to the plea 
of acquiescence their Lordships may observe that a minor is not 
bound by any acquiescence on the part of his guardian, though it 
may be a piece of evidence against him. How far it militates 
against him is a question dependent upon the facts of each case. 


Brojo Kishore died on the 3rd September, 1906. Within 
four days after his death Vaishna Deo applied to the Collector 
to have his name registered as proprietor of the zemindari. He 
died within a few days after his application, and it was follow- 
ec he a simile. aapea nna: he Purichottama: Po Sharni 
Aiton Aaka ater Ka ne I NG, coset ties sla loadin uta 
Ilman and adparet tran to sajan has cham te the estate 


Abe: the stim dane mine of Ins ere ots: miler Hrs: TIN TES 


[len len heal ily) lhe | ll uin Chops crf JAN Jan NANG 
ely. Si paka a KAN Bas AP iets d Hie ina iene Uae 

oy oe? oe me a ee a si ae eae EN 
eee hE S <a. nal dek Up ean Be oer ree ee AG JA bees 
RETES Le dearer lat ale iy. Weli eair epa Ts 
Hedes Teh ache tarcl oye Tat [ek Sse ie sleet ier. Tae 
Cartage et). “ea ag ee “ae A alo Pale. a etl teen Inq Syd 
acpi Ms pate Da E aa au Tag IN 5, NAK jange 4 [pone E eee ee ee a] SE 
ER mae ey beetle AA Ka [| NG | na r O A Lite 
Peace a ars ka an, TM iy See gg eRe eh alt plata ’s 
ies er. Tisi Tite Nie eh sail lk: Soke: aR blithe We Miter st 


Tiero Teswever saade taiplertly oa. tam aad atts neta 
probable Gat tebewine fs adieu. ste ede aie mention of the 
ANA a NG le lrs oe ier “eles Tie we a, er sat ne, tenrian 
inactive. l 

It would appear that Purushottama Deo allowed Jhora to 
enjoy without interruption the rents and profits of the two 
villages granted to her as jaghir by Brojo Kishore Deo for 
some years. In 1913, however, he denied her right to them, and 
Jhora had to institute a suit against him to establish her right 
to them. She lost in the first Court on the ground that the 
document on which she sucd was not registered. She appealed, 
and the suit was compromised, she retaining one village and 
giving up her claim to the other. 

Paragraph 4 of the plaint in that suit is in these terms: 
« The plaintiff is the Jhora wife of the late Sri Brojo Kishore 
Deo, Zemindar of Chinnakimedi. The late Brojo Kishore Deo 
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accepted her in the gandharva form aud treated her as such Pic 

with all rights and ceremonies due to her since 1888.” Puru- ae 
; Nandamani 

shottama Deo filed a written statement. In paragraph 1 he Ananga 


stated: “ The allegations in paragraph 4 of the plaint are not Bhima Deo 
true. Plaintiff was a mere concubine of the late Sri Brojo is 
Deo, and as suck enjoyed no special rights or ceremonies.’ As Mala Patta 


ee Or 
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cai r: KA ih, ANE a rd, E biisit E mar eke stlar va liat tiaddd LUUR place 
in the ordinary form, and that she was his “ Jhora wife” 


because her marriage took place before the Patlabhishebgin 
ceremony. It cannot, therefore, be said that the delay in bring- 
ing the present suit was due to any consciousness on her part 
that she was not married to Brojo Kishore Deo. It must have 
been due to other causes. What those causes were cannot now 
be definitely ascertained, for she died before she could be 
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examined as a witness. But the circumstances of the case 
suggest several sufficient reasons. In the first place, she was, 
as their Lordships have already said, the victim of Krupamaya 
Deo’s machinations. Then there was the difficulty of financing 
an expensive litigation up to the final tribunal of appeal; for 
the plaintiff had to sell the lands before he could sue. Lastly, 
she ran the risk, if she brought such a suit as the present, of 
being turned out of the palace with her infant children. 

The last contention on behalf of the defendant was based 
on three documents which, it was contended, showed that the 
plainti’ was the Wlegitamate sen of Projo Kishore Den. 

The first of these documents ts the authority to adopt, dated 
ine Tt apanas. [9G6, allewed tw Thee: been piven he. TUO 
Kihore Deo to Ratnamala In that document it has been stated 
that Brojo Kishore Deo had not till then becn blessed wath a son 
suggesting Lhal tue plantll was not ot Iegiumate birth Doth 
the L eurts mm badii hold that ohe thee crime was nol proved 
lher Lordships sec no reason to dier trom that finding 

Tie seer A NAN a i he lead oF sealat ie2 3 rl 
Jahe Wice respect of Lands purchascd by Drogo Wishore Deo 
Inthe name ef the planta © represented bao tas mother and 
PANGAN PG, SAT Dest Flora Garni. Phe Te ned: piace at 
the Thigh Comt consideret tit the purchase was made by Dirojo 
Kishore Deo as a provision tor the plamuit, which he would 
net have done had the plamtut been of legttumate bitth Pui 
the transaction was prit facte benamis and there is ne evi- 
dence to shos Hat Li) “Asik KIYE ANA kaki d> A JON tston bevy the 
plauitill. [ASA ANANG purelttses im tie mais even Ot lepaka 
sons are not uncommon in India. Their Lordships do not 
think that this document in itself supports an inference of 
illegitimacy. ; 

The last document is the dattata will-namah, dated the 31st 
August, 1906. It was executed by Brojo Kishore Deo three 
days before his death. It is headed by a statement that it had 
been executed by him and Ratnamala, but the document was 
not executed by her. The following is a translation of the 
document as given in the judgment of Kumaraswami Sastri, J., 
and accepted by both the sides :— 


“Dallala will-namah cxccuted on the 31st day of August, 1906, corre- 

aponding to the 16th day of Simho of Onko 37, by the following two persons, 

amely, Sir Beeradhi Beero Pratapa Sri Brojo Kishore Ananga Bhima Deo 

Kee Sri Sri Maharaja and Sm Sri Ratnamala Patta Mahadevi, I, Sri Sri 
|| 
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Sri Brojo Kishore Maharajah, have been suffering from bodily illness for 
about the last 7 months. I have taken medicine from several people. Till 
this day I have not found any relief. We have no issue (born) jointly to 
both of us (out of our union) to succeed to our Taluk. Be it now known to 
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—— 


Nandamani 
Ananga 


all hereby that we, Sri Sri Sri Brojo Kishore Deo Maharajah and Sri Sri Bhima Deo 


Ratnamala Patta Mahadevi, we two have lawfully consented to adopt Sri 

Nandamani Deo who is about 5 years of age and who was born in the family’ 

in the middle of our Antahpuram (harem) to my, (n ¢.), Sri Maharajah’s 

Phool Mahadevi, Srimoti Debi Jhora, and to me, Sri Sircar, and to his look- 
A l | | NANA 
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Le ee TED eee ARs anal D Piped, isthe vo Whiile 
he was on his death-bed. It is confused and impossible to 
construe as having any legal effect. It may mean either that 
Brojo Kishore Deo was persuading Ratnamala to be reconciled 
with the plaintiff’s mother and to treat the plaintiff as her own 
son, or he was importuning her to take in adoption his illegiti- 
mate son by a concubine. The learned Jùdges of the High 
Court understood it in the latter sense. The plaintiff who refed 
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upon it, did not so understand it, nor did the defendant 
who insisted throughout that it was fabricated Their Lord- 
ships find it difficult to believe that Brojo Kishore Deo should 
have on his death-bed contemplated an adoption of a son of a 
concubine. Their Lordships are, therefore, unable to agree 
with the High Court, that the document is evidence of the 
illegitimacy of the plaintiff. 

In the result, their Lordships are of opinion that the 
marriage of Jhora w:th Brojo Kishore Deo is established, that 
Jhora was his junior wife, and that the plaintiff as his legiti- 
mate son is entitled to succeed to the estate. 

Their for [slaps wall tiere tare TAA SEN advise This AT AJAG SAN 
that thas appeal should be adboscd, thar the decree of the Tigh 
Carto titel earl: Ala M28 son) hee as nca aha] (he 
decreé ot the Subardimate TAL lewis the 2th d gada Ra 
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2240 and 2241 of 1930, respectively .. Appellants in 
both (ntl) 
v. 
Sri Rama Narasimhulu Naidu and another .. Respondents 
(Plaintiffs). 


Madras Estates Land Act (I of 1908), S 13 (3)—" Improvement at 
his sole expense"—Well sunk by ryot in patta land. 


Il a well 13 sunkin poramboke laud, the landholde: vy banding over 
that site for sinking the well can be regarded as having contributed to the 
cost of the improvement and S. 13, cl. (3) of the Madras Estates Land Act 
would not apply. But where the well is sunk by the ryot on his patta land 
without the assistance of the landholder, the prospective loss of rent on the 
area of the site covered by the well cannot Le deemed to be a contribution by 





"Second Appeals Nos. 727 and 728 of 1930. 20th October, 1932. 
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the landholder towards the cost for the reason that he is, nevertheless, free 
to charge rent even on thé area of the site of the well at the prevailing rate. 

Appeals against the decrees of the District Court of Chittoor 
in A. S. Nos. 133 and 13401 1928 preferred against the decrees 
of the Court of the Special Deputy Collector of Chandragiri 
Division in S. S. Nos. 8l3-and 812 of 1927, respectively. 

fe Someyverand 1 Satvaunravaes tas snpellant 

Soal vetted ded te spondcits 


Phe Court delivered the tolls ine 

end Se eR ae Cie Neel? acoria uals Gers 
SU CE ST ee Se ea ee east the “angele dog 
Crier pubekate oe atin. elie weet el: Aeon 


tashi ae 


Pile Sn pat aerial dee ied daja pel anu Hava 
Gece ey SaaS Bee Thies a EN Pise athin the 
WASA Na S Ps cb e a ot the sud Nagih, om son ct tte dis 
hinds m PPT Sled Ue eee. Sak [aya an TA Cada’ SINTEN Leni 


PATI Tete AN, es “il Tae ea BAG prev athae m 


He valles thee cron eb ss te erties as arden 
dnd Wal eye rs Ptutscal on suede ny hari as, NGA NA result OT 
Those ditbroveniets  Necordine tethe fimdings of the bowel 


KERANGAN (TIS eee, TN ee ae eel alike. Tawa ats elit x. iti 
Hiong mier were ental peatadibohke they leave beeen KANG 
hands ter tite TUGAS hak Ure AJ AA Na a NA TIS oeta div ali 
Ley sn [al AT saa Es jak ANA E sinks MA ta pelle tds satan 
CAVA TT Cares SS JAG a uo thie pet esl er] Hie bP Aak il Vet 
i het belo tae anki: ai ies. ANG [sa Gilt: squalene. clin 
crops contd bo garned on these Ports bt is vduaitted that the 
te TN DIS SAI OE TO ay ets LAS aa ea. th 
heparit tpeih ibe TA Aa et he are ised aid tite «Aaah aa] 
bund acea ANG Ae word Qype tren the pattie 
heh ciar iii ea I ee ptor I wE Te. Hee Mae 
be were] ae lands ek Ashe aor Tie eet! Tale 4 Gc Kn 


CUI tal PS a frie te See ae ie al 


In the light of these facts, the question at issue has to be 
determined. S. 13, cl. (3) declares, that notwithstanding any 
usage or contract to the contrary, a ryot shall not by reason of 
making an improvement at his sole expense, become liable to 
pay a higher rate of rent on account of any increase of produc- 
tion or of any change in the nature of the-crop raised as a 
conseyuence of such improvement. In‘the present case, tHfere 
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is no doubt tHat the wells sunk by the ryots in their patta lands 
for the supply of water for agriculiural purposes would be an 
improvement within the meaning of S. 3 (4) of the Act. These 
wells are not shown to prejudicially affect any other land of 
the landholder. Nor is it the case of the defendant that any 
money was contributed by him for the expenses of sinking 
these wells. 


It is argued by the learned Advocate for the appellant, 
that the landholder may he deemed to have contributed some- 
thing towards the improvement by reason of the fact that he 
loses the chance of recovering any rent on the area of the site 
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Poors treated contend oar deeb stem Sst be vat Ca 
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“By handing over that area to the ryots tor the construction ot wells 
he has in our opinion contributed tothe cost of the wells and such contri- 
bution is good consideration for the contract set up by him.” 


For the purpose of applying cl. (3) of S. 13, the important 
point is whether the wells in question were sunk at the sole 
expense of the ryots. In order to dig a well, the first requisite 
is land which must serve as the site for the well. If the wells 
in question were dug in poramboke land. the landholder by 
handing over that site for sinking the wells can be regarded as 
having contributed towards the cost of these improvements and 
the case would be taken out of the operation of the said section. 
The prospective loss of rent on the area of the site covered by 
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the wells cannot by any stretch of the observations in Lodd 
Govindoss v. Chinnappa Naidul be deemed to be a contri- 
bution by the landholder towards the cost of sinking the wells, 
and for this reason, it cannot be held, that the improvements 


are not those made at the sole expense of me ryots, within the 
meanina anf SG 13 (AN af tha Aar Rae 11. 
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until the age resort to an appropriate remedy and get the 
classification changed or assessment reduced. 


In the result, these appeals and the memoranda of objec- 
tions are dismissed with costs. 


S. R. Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE JACKSON AND MR. JUSTICE 
MOCKETT, 


Gurusami Goundan .. Appellant* (Petitioner) 
v. 
Sivanmalai Goundan and others ... Respondents ( Respond- 
ents). 


Civil Proceaure Coae (F of 19u), O. 21, Rr. 2 and 13--Decice— 
Uncertified adjustinent— Assignment of decree in favour of third person 
by one of the decree-holders—Whether plea of adjustment permissible— 
Whether Court given vider diore ar ir oaee riore hercone thar one have 
e lead te WI PAE 
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Lien Gnentet ihe Cont wes dele jalan 

Jackson, J—Three persons, Sivanmalai, Chidambara and 
Amarapathi Goundan, obtained a mortgage decree against one 
Ammani Ammal. She sold lands to Palayakottai Pattakkarar, 
and part of the purchase price was paid by him in satisfaction 
of the decree. Sivanmalai and Chidambara were satisfied, and 
state in their affidavit that nothing more was due. The third 
decree-holder Amarapathi however assigned his right to one 
Gurusami Goundan and he applied to execute tlie decree by sale 
of the hypotheca after recognising his assignment. 

The Subordinate Judge has found these facts to be true, 
and we see no reason not to accept his finding. As he says, 
Amarapathi Goundan got a final decree fraudulently behind the 
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back of the judgment-debtor and other decree-holders. Accord- 
ingly he dismissed the petition and Gurusami Goundan 
appeals. 

The appellant contends that Ammani Ammal has no 
right io plead against his application an uncertified ad justment. 
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endorse the view of Abdur Rahim, J., in Ponnusams Nadar 
v. Letchmanan Chettiar3. Therefore Ammani Ammal in this 
case cannot plead an adjustment which she has not troubled to 


certify under O. 21, R. 2. 











1. (1932) 62 M. L. J. 562 (F. B.). 
2, (1895) LL.R. 19 Mad. 230:5 M. L. J. 218. 
3. (1911) I. L. R. 35 Mad 659: 22 M. L. J. 170. -> -e 
4 A, LR, 1930 Mad. 673, 
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But the present case is not entirely between the assignee 
decree-holder and the judgment-debtor. There are the other 
two persons in whose favour the decree has been jointly passed, 
and in such circumstances the Court is allowed a large discre- 
tion under O. 21, R. 15. For one decree-holder to be doing 
the execution on behalf of all is a curious business which may. 
well put the Court upon its guard; and the Code very sensibly 
warns the Court to find sufficient cause for allowing the decree 
to be executed. Under this provision there is no objection to 
the Court hearing what the other decree-holders have to say, 
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NAN. i. Labhanna Neo poundu Laj). 


Court Fees Act (VII of 1870 as amended by Madras Act V of 1922), 
S.7 (av) (c), Civ-A) and Sch. I, Arts. 17-A and 17-B—Suit for partitron— 
Allegation as to prior severance in status—Siut for cancellation of decree 
—Declaration regarding mortgage—Court-fee payable —Plaint allegations 
as basis for determining court-fee. 


A suit for partition of immoveable properties of the family by a Hindu 
who alleges that there has been a prior division in status and that he is in 
possession of the properties as a co-tenant with the other members is governed 
by Art 17-B of Sch IT of the Court Fees Act. 


When a person sues for a declaration that a previous decree obtained 
against him 13 not binding on him, the suit is in substance one for cancellation 
of the previous decree and court-fec ıs payable in such a case under S. 7 
o of the Court Fees Act as amended iu Madras, and not under S. 7 
(iv) (c 

Venkatasıva Rao v. Saiyanarayanamurthy, (1932) 63 M. L. J. 764 and 
Doraiswami v. Thangavelu, A. I. R. 1929 Mad. 668, relied on. 





"C, R. P. No. 482 of 1932, 7th September, 1932. 
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Where a Hindu son alleged ihat a certain mortgage executed by his 
father’s agent was not binding on him and prayed that he may be granted a 
partition free of that mortgage, 


Held, that the prayer was in effect for a declaration that the mortgage 
was not binding on the plaintiffs share and that court-fee was payable under 
Art. 17-A (1) of Sch. II of the Court Fees Act. 


For the purpose of ascertaining the court-fee payable one must have 
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Pleader has raised three points. 
The first question is the only one dealt with by the Lower 
Court in its judgment, and we are satisfied that its decision is 
correct. For the purpose of ascertaining the court-fee payable, 
one must have regard to the allegations in the plaint and it is 
not the function of the Court to ask itself whether those allega- 
tions are true or probable. The learned Judge points out.that 
the plaintiff has asserted that there has been adivision in status 
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and the court-fee has been paid on the basis of that assertion 
under Art. 17-B of Sch. II of the Court Fees Act. We agree 
with the view that the proper court-fee has been paid. 


Point 2.—In the plaint it is alleged that the 6th defendant 
obtained a decree inter alia against the plaintiff on the basis of 
a mortgage executed by the plaintiffs father, and the plaintiff 
prays for a declaration that that decree is not binding on his 
share of the property. Tt has been held in Venhatastva Rao v. 
Satyanarayanamurthyl and Doraiswami v. Thangavelu& that 
the section that applies in such a case is S. 7 (#v-4) which runs 


thit 
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(c) which runs thus, 


“to obtain a declaratory decree or order, where consequential relief is 
prayed”, | 


we must hold on the authority of the cases to which we have 
adverted, that the section applicable is S. 7 (1v-A). 


Point 3.—The plaintiff complains also that a certain mort- 
gage executed by his father’s agent in favour of the 7th defend- 
ant is not binding on him and prays that he may be granted a 
partition free of that mortgage. The prayer is in effect for a 
declaration that the mortgage is not binding on the plaintiff's 
share. We agree with the learned Government Pleader that 
Art. 17-A (1) of Sch. Il (i. e., the one relating to the obtaining 





1, - (1932) 63 M. L.-J. 764. - .2, A, L R. 1929 Mad. 668,-. 
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of a declaratory decree where no consequential relief is prayed) 
applies. 
The Lower Court will take suitable action in regard to the 
collection of the court-fee in accordance with this judgment. 
B. V. Y. Order made. 
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Loro Watcut.—The appellant in this case was plaintiff in 
the action. He is a farmer living at Rossdale, about 15 miles 
north of the City of Winnipeg, in the Province of Manitoba, 
and his claim is that he suffered damage by the respondents’ 
negligence and breach of duty. The respondents are a Com- 


pany incorporated by Special Act of the Legislature of 
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Manitoba, Statutes of Manitoba, 1900, c. 78, as amended by 
Statutes of Manitoha, 1904, c. 90, and as affected by Manitoba 
Railway Act of 1913, c. 168. The respondents’ line ran from 
Winnipeg northwards to Selkirk, about 19 miles in distance, 
and was laid on the west side of the highway between these 
points and actually along the highway, but in a distinct portion, 
separated by a wide ditch from the gravelled roadway ordi- 
narily used by vehicles and foot passengers: the ditch and 
Tailway were traversed at intervals by crossings from the road- 
way to the places to the west. Power so to lay the track along 
the Preia wes ered by tbe Vet of PIO aid m arteta 
S Tat tae Ser as tea) pa eae: ir ibe this POs ESI OI Wats 
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he agreements also contained a term that ail cars running 
after dark should be provided with signal lights to be con- 
spicuously displayed thereon. With these agreements there is 
to be considered S. 38 of the Railway Act, which provides that 
no person other than those connected with or employed by the 
railway company, shall walk along the track except where the 
same is laid across or along a highway, and not even then if 
the track be laid on a separate and disiinci part of such high- 
way, and it be so expressed or understood between the com- 
pany and the municipal council in whose territory such highway 
is comprised. So far from there being in the present case any 
such matter expressed or understood (whatever may be the 
meaning of that latter term), the language of the agreements 
just quoted shows that the respondents were to have no exclu- 
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sive user of their track along the highway, but were merely to 
have a preferential right of way on the approach of a car. 
S. 40 of the same Act provides that every railway company 
shall at all times provide adequate equipment and motive power 
for the efficient working of the railway, subject to the directions 
of the Public Utility Commissioner, whose functions do not 
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d ocuprliuleiagcui v: bainu Loremau, Who attended to matters of 
equipment of cars, including headlights, but he went off duty at 
6 p. m.: the light had been giving trouble on the way up from 
Winnipeg, and on arrival at Selkirk about 6-20 p.m. McLeod 
tried to put it right by changing the carbon, but there was no 
one to help him save a night watchman, who had no expert 
knowledge or skill. We accordingly started on the return 
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journey in order to keep schedule time, but the light was so 
bad that he stopped twice before the accident to examine it. 
The respondents’ evidence was that the light was not only of 
standard make, used in 90 per cent. of the cars in North 
America, but had been tested shortly before and after the 
accident and found in order. 


The appellant, having commenced an action, alleged in his 
particulars of negligence that the respondents were negligent in 
the following respects :— 


(a) In proceeding at a reckless and dangerous rate of specd, and in 
failing to maintain a careful and proper lookout on the car. 


(b) In teahne to suppl andon ontan suthernut and adequate Trehts to 
nable the motorman te seg the plan in ame to stop 


G) Tn not kerpana the car prop aly cautpped wath sullieiene and 
adeguate Orahkes and n tad te apyun the b ches and vias den a the gar an 
lim ote avotd a collisien, 


the case was tried before Curran, s whe netwithstandire 
the insistence ol Counsel cor the appellant. reused to subuut to 
Ue. fine aint question Whether the aretet was MG. to ie 
excessive specd having reeard te the detects m the ad aik, 
at Ay lite he Tie ar es een 

Phe earned Pudge submitted question. and received 
hie Wert TAB. ihe ali Fe ts. a 


Ga Naat a Werke he werent s.2 Arlt! ot felis fee = \ Yes 
() Ne og Jt ~oa D | wher go aes eu a consist 7— \ Neu 
havina ani man ae dan a Selan ko ail or makine ee Pea ®t tlie 


hehltts of other taunan to the cae de fore kane Skuk on the meht ef 
the accident 


"OY No od db the de tenants wer. tiesiant- was othe TIANG, te the 
phamtith caused dy cher negheene % VO Ves 

ý () \o l Was the plantit tits ok GO aten NL QIAN TIN 
No. 

“Q. No. 5. If so, in what does such negligence consist ?—A. None. 

“GO. No 6. Might the defendants’ servants after the position of the 
plaintiff became apparent, by the exercise of reasonablé care, have prevented 
the accident ?— A. No, none from evidence submitted. The motorman did 
all in his power to avoid the accident. 


“GO. No.7. At what sum do you assess the plaintiff's damages ?—A. 
Special $354'25. General damages £2,000°00.” 

The answer to Question 2, not being a finding of any, of 
the acts of negligence alleged, the jury, after being asked to 
reconsider their answer to that question, returned the following 
amended answer :— 

“Not having any man on duty at Selkirk capable of making adjust- 


ments to the lights or other equipment to the car before leaving Selkirk on 
the aight of the accident, as the evidence submitted shows the headlight was 
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not sufficiently powerful to illuminate the track for the motorman to see an 
object far enough ahead to avoid the accident.” 


On these findings the learned Judge, on the 27th May, 
1927, entered judgment for the appellant for $2,354-25 and 
costs. The respondents appealed to the Court of Appeal for 
Manitoba, who dismissed the appeal. The respondents then 
appealed io the Supreme Court of Canada who. on the Sth 
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running. it that latter element be excluded as not sufficiently 
pleaded, the other finding is not open to that objection. 


It is convenient first to determine the legal position of the 
appellant when on the track at the time he was struck. The 
statutes referred to above gave the respondents the right to lay 
and operate the track—that is, to do something which, apart 
from the statutes, would have constituted a nuisance, because 
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the track was laid on what was and remained part of the high- 
way. Members of the public still continued entitled to use that 
part of the highway, though the respondents had a preferential 
right in the sense that, on the approach of a car, other users of 
the highway were to give the car “right of way”. But that 
did not involve that the cars were to be driven in disregard 
of other users of that part of the highway: no doubt members 
of the travelling public would prefer to use the ordinary 
gravelled part of the highway; apart, however. from the special 
circumstances which placed the appellant, against his will, on 
the track, the same position might arise in other ways: a horse 
uid buees mught by exposed va bo catede by acat while passing 
Vel al vel C esie “oie TiC De ae a earth 
HO yo CPO Ol Pa: aE DAN eh OW GL Tie. Le is 
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able care Wied the edt rel tet. hee Te carat: ask connate 
tary necligence ie pats dieis enmi Wie atape lait Aji 
not gutlty, of contutbutars neebigenee li chee. therehore 
Lhe apprilant wae luwiully on che bighway, and was neitha 
a trespasser nor a mere licensee, nor was he there at his own 
risk. It is true that he was on the track much against his 
will, and it is also true that the circumstances under which 
he was there were abnormal and very unlikely to occur. 
But the jury must be taken to have been familiar with local 
conditions and to have weighed all the facts of the case 
when they round as they did that ihe respondents were 
negligent, and by that negligence caused the appellant injuries 
and damage. It cannot, in their Lordships’ opinion, be said 
of that finding that it was without evidence or perverse: that 
is enough to dispose of the case unless there is some reason of 
law on which the verdict should he upset. 
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It was objected on behalf of the respoadents that there 
was no evidence op which the jury could reasonably find that 
the headlight was out of order, but their Lordships do not 
agree with this contention; nor do their Lordships think that 
it was essential for the appellant's case to establish some parti- 
cular defect: in a case like this it was enough to show that the 
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SAN Wie ime) aoe Farhad: os HE Kale 
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Their Lordships will humbly advise His Majesty that this 
appeal should be allowed and that the judgment of the Tiial 
Judge be restored, and that the respondents pay the appellant 
his costs of this appeal and his costs in the Courts below. 
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Solicitors for appellant: Raymond Oliver and Co. 
Solicitors for respondents: Blake and Redden. 
S. R. Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 


PRESENT:—LorD BLANESBURGH, LORD ATKIN, LORD 
RUSSELL or KILLOWEN, SIR JOHN WALLIS ARD Sir DINSHAH 
MULLA. 

Bhimabai Kom Jivangouda Patil and .. Appellants* 
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made during the subsjstence of the copaicenas) di ole adupeo datti tie 
extinction of the coparcenary, t¢., after the death of the last surviving co- 
parcener, when the estate devolves by inheritance from him upon bis heirs, 
the adoption is not valid. Cagara v. Gojarabat, (1890) LL.R. 14 Bom. 463, 
referred to. 


Judgment of the High Coit Bombay, (30 Bom. L. R. 859), reversed. 

Appeal No. 51 of 1930 from a judgment and decree of the 
High Court, Bombay, dated the 28th February, 1928, which 
affirmed the judgment and decree of the Joint First Class 
Subordinate Judge of Dharwar, dated the 8th April, 1925. 

The main question for consideration on the appeal was 
whether under the Hindu Law, in the Bombay Presidency, the widow 
of a deceased coparcener in a joint family has an inherent right to 





*P..C, Appeal No. 51 of 1930. . 4th November, 1932. 
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make a valid adoption, without either the authority of her husband, 
or the consent of the surviving coparceners of her husband. The 
High Court, Bombay, relying on Ishwar Dadu v. Gajabail, answer- 
ed the question in the negative, remarking that the observations of 
the Board in Yadao v. Namdeo8 on the subject were obiter dicta. 
De Gruyther, K.C. (with J. M. Parikh and A. G. Desai) for 
appe lanig, —In Western India the widow’s power of adoption, 
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by ie appellant, related to an adoption in a separated family. 


1. (1925) I. L. R. 50 Bom. 468 (F. BJ). 
2. (1921) L. R. 48 L A. 513: LL R. 49 Cal. 1:42 M.LJ. 219 (P. C). 
3, (1868) 5 Bom H C, A C 181. 4. (1879) I. L. R. 6 Bom. 498 (F.B.). 
5. (1868) 12 M. L A. 397. 
6. (1876) L. R. 3 I. A. 154: L L. R 1 Mad. 69 (P. C). 
7, (1866) 7 Bom. H. C. Appx. i. 8. (1870) 7 Bom. H.C., A.C.J., 153. 
9, (1890) T I, L. R. 15 Bom. 110 at 131, 132. é 
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Where the adoption by the widow would have the effect of divest- 
ing an estate already vested in the coparceners, their consent must 
be obtained. The Ramnad Case’, Sri Raghunadha v. Sri Brogo 
Kishore® and Rupchand v. Rakhmabai’ referred to 

[Their Lordships remarked that the Mayuka does not discri- 
minate between adoptions in a separated or undivided family. | 

In Rakhmabai v. Radhabait and other cases reported in the 
“Bombay High Court Reports’ the learned Judges were not 
dealing with au adoption which would have the effect of divesting 
(without their consent) an estate vested in the coparceners, and it 
is submitted that the Mayuka does not support the validity of an 
adoption working such manifest injustice. Payapa v. Appannas, 
De dana haa @eods® ee Ja misa ©. a) [attended ls: “the. Vay 
Cou aan (OFT GR AT i aa PEC a). Saal <a Ps 
Shivsing A Tapa SP. ir Rast ptt tateak to 

Inthe abbcrmatey) owe snort that the adoption beme made 
Mirth: diy 6 he ails Sete ae < tel NAN ie i, 
Wich Th eee eeddey Daka Na 2h wads Pal Canidae A 
Cee IPO re, i PEP ONG ee d “ewes ait Site TEMA pad 
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Jii Novem Tae | dieu cad hips’ pudtement was 
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fom Parsi Class San dim ate fulgi oot Dharwar dated the 
Sit April, de 


Theo unin question malady die appeal is whether, 
according to the law prevalent in the Mahratta country of the 
Bombay Presidency, a Hindu widow, whose husband was un- 
divided at the time of his death, and who has not the express 
permission of her husband, may adopt a son to him without 
the consent of the surviving coparceners. The parties are 
governed by the Mitakshara law, and on questions on which 





1. (1868) 12 M. I A. 397. 
2. (1876) LL R.31 A 154: 1. L.R 1 Mad. 69 (P. C.). 
3. (1871) 8 Bom. H. C, A C. J. 114. 


4, (1808) 5 Bom. H C, A. (. 181. 

5 (1898) I. L. R. 23 Bom. 327 6. (1904) I.L R. 29 Bom. 51 at 59. 
7. (1918) L R 46I. A 97:1. L. R 43 Bom. 778: 36 M. L J. 511 (P.C). 
8, (1890) I. L. R. 14 Bom. 463, 9. (1919) LL.R. 44 Bom, 483. 

. 10. (1922) I. L. R. 47 Bom. 110. 
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the Mitakshara is silent, by the law as expounded in the 


Vyavahara Mayukha of Nilakantha. 


The following pedigree shows the relationship between the 
rival claimants :— 
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laid, propery passtd by survivorsmp to Uyamangouda. 
Dyamangouda died in August, 1919, leaving a widow Tungabai 
and a son Dattatraya, and the joint family property passed to 
Dattatraya by survivorship. Dattatraya was then about a year 
old, and Tungabai managed the property on his behalf. 


On the 17th September, 1919, Bhimabai adopted appellant 
No. 2 as ason to her deceased husband Jivangouda. The 
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adoption was not made under any express authorily from her 
husband, nor was it made with the consent of Dattatraya who 
was then the sole surviving coparcener. Dattatraya, in fact, was 
a minor at that date, and incapable of giving his consent. It 
is the validity of this adoption that is in question in the appeal. 

Dattatraya died a minor and unmarried on the 6th 
February, 1920. Shortly after his death, Tungabai delivered 
possession of the property to the respondent, purporting to do 
so under a consent decree in an arbitration proceeding between 
her and the respondent. Subsequently, on the application of the 
respondent, the Mamlatdar of yes ordered the BROpeHY to 


Descntera l a Maw aie at KIK ath A 

but tirg ailos Wale tl aa’) ede, T3 pa ; | en, ARA 
Therewpou ie respondent Spe g i JAN: Aan Whe ira. lie 
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rule of he i ale t srt ent. aay. ted 
that the adoption of appellant No. 2 was invaliu, aud passcu a 
decree for the plaintiff. On appeal, the High Court at Bombay 
(consisting of Patkar and Baker. JJ.) confirmed the judgment 
of the Subordinate Judge, and passed a decree on the 28th 
February, 1928, dismissing the appeal with costs. Itis against 
this decree that the present appeal has been brought to His 
Majesty in Council. 

The question as to the validity of an adoption by a widow 
in a joint family was considered by the High Court at Bombay 
in Ramji v. Ghamau8, where it was held that an adoption bv the 
widow of a deceased coparcener, who had not her husband’s 


1, 61925) I.L.R. 50 Bom. 468 (F.B.). 2. (1879) LL.R. 6 Bom. 498 (F.B.). 
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express authority to adopt, was invalid, if made without the 
consent of the surviving coparceners. This case was consider- 
ed by the Board in Yadao v. Namdeol. Four years later, the 
same question again arose in Bombay in Ishwar Dadu v 
Gajabai and it was referred to a Full Bench3. It was argued 
in that case that Ranji Vv Ghamau3 was overruled by the Board 
in Yadao v. Namdeol and that the Rnard hod in that race 
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Couch, C. J., and Newton and Warden, JJ.- The learned 
Judges held that the adoption, .though made without 
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sapindas, was valid. They also beld that a senior widow had 
power to adopt without the concurrence of the junior widow. 
The judgment of the Court was delivered by Sir Richard Couch. 

On the first question, the learned Chief Justice observed 
that the Mitakshara was silent on the point, and that it was 
therefore necessary to resort to the Mayukha by which the 
parties were governed. He then quoted pl. 17 and 18, sec. 5, 
ch. iv of the Mayukha, which relate to adoption by a widow, 
and considered the earlier Bombay decisions on the subject 
and the opinions of Pandits which had been given in those 
cases, and said: 


Upan thti- tee ANT ANG, iir e ieac ie a e arsane i 
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ln Nua A Gitamar?® the coe which the appi hanis con- 
tend was overtales bv the Reard ti panga vy N prefe8 the 
widow of a decedsed Coparcener adepted a oom te dia du-land 
without luis cApless pelmisston and without Ue consent OL thie 
surviving coparceners. The case was heard by a Full Bench 
consisting of Sir Michael Westropp, C. J. and Melvill and 
Kemball, JJ. The learned Chief Justice, who delivered the 
judgment of the Court, said: 


“ Accepting, however, the view which the cases seem to establish, viz., 
that the widow, where the husband dies separated, and she herself is the heir, 
or she and a Junior co-widow are the heirs, may adopt without the sanction of 
the husband (if he have not cxpressly, or by implicaticn, indicated hie desire 
that she shall not do so), and without the sanction of his kindred, we are 
not (as has been previously said in this Court in Bayabas v. Bala*) disposed 
to carry the deviation from ordinary Hindu Jaw further thanit has been 
already established by precedents.” 





1. (1898) I. L. R. 22 Bom. 558. 2. (1879) I. L. R. 6 Bom 498 (F.B.) 
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4 4, (1866) 7 Bom. H. C. Appx. i at p. xvii. 
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The Court held that the decision in RakAmabai v. Radha- 
bail was confined to the case of an adoption by a widow in 
a divided family, and concluded that a widow, whose husband 
was undivided at the time of his death, and who has not 
his express authority to adopt, cannot make a valid adoption to 
him without the consent of his coparceners. It is nowhere 
suggested in the indoment thot the papitr ~lr atl pes 
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Judicial Culuissiouers held (as would appear from the record 
of the case printed for the Board), first, that the adoption had 
been prohibited by Pundlik, secondly, that the deed of adoption 
did not show that Pandurang had separated from Namdeo and 
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Rambhau. and, lastly, that the family being still joint at the 
death of Pandurang, and the adoption having been made with- 
out the consent of Namdeo, it was invalid according to the 
ruling in Ramji v. Ghamaul. From that decree Yadao 
appealed to His Majesty in Council. Three points were argued 
before the Board on behalf of Yadao. First, it was argued on 
the authority of Rakhmabai v. Radhabais, that according to the 
law applicable to the parties, the widow had power to adopt 
to her husband without his permission and without the consent 
of his kinsmen, whether the husband was divided or undivided 
at the time of his death, and that the limitation sought to 
be ung edo that power--name4ly, int it could only ha 


cenen ae e ea Se a L Sae agi ik 
deaa Welt he a A. e ah ae te 
and yas onol suppi teal LAN tiA TOR a: eaa NANA 
was AL that the anala, arid: aot Tasih jaka a DN 
Pilko aha Masa na a Oras os MBA, A kag, aia Fo a 
peas eM iets EM eR Faas AN IK Aly 
Cate See CE ogee PUA SR I Oe hy ae KITANE. a r thr 


NADA Kate POE gl ROT Ne lita, ee ere a 


lin the (tab o a LON Ca ela (lac Poton, ie RT aa d WG ‘Loon 
Petia. ast Ngga aha i BAG keni ‘hots eee paiite 
tnus SA. deed ol adop ne Aad ee ER = ANG evidenced a 
ewer er EG Ae I ea Pundhak. Jas ajre teal porn, 


y at Jale eet his T MANAN hai wri peon lo adopt Wa en 
Aica horie Wait TACT ee AS NENI Da etn Could pol ena 
þer MAMA aT PLN nye JAG Was placed On Oat Gad Ges 

Fine Goant hele dat. tie Gel ob adoptoi slic, ig 
there Was ‘to separation between Pandurang and Samdeo, so 
that the estate of Pandurang passed to Champabai on his death 
as his heir. The Board also held that Pundlik had not 
prohibited the adoption. The estate being vested in her, and 
there being no prohibition to adopt, she was free to adopt 
another son to her husband without the consent of Namdeo, 
and she adopted Yadao. An adoption made in these circum- 
stances was obviously valid. and required no further considera- 
tion. But both sides invited the Board to decide whether, 
even if Pandurang had not separated from Namdeo, Namdeo’s 
consent was necessary to the adoption. and this question was 
considered in the latter part of the judgment. 


eee ee 
1 (1879) I. L. R. 6 Bom 498 (F. B.). 2. (1868) 5 Bom, H. C, A. G 181. 
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The judgment of the Board on this part of the case 
begins with an examination of Ramji v. Ghamaul. The Board 
first stated what the question to be decided in that case was, 
and after quoting some passages from the judgment and 
commenting on them, expressed its opinion thus : 

“ There does not appear to their Lordships to be any sound reason why 
in the Mahratta country of the Presidency of Bombay the Hindu Law as 
to the power of a Hindu widow who has not the authority of her deceased 
husband to adopt a son to him, should depend on the question whether her 
husband had died as a separated Hindu or as an unseparated Hindu, or on 


the question whether the property which was vested in her when she made 
the adoption was or was not vested in her as his heir.” 


Their Lordships are of opinion that in the Passage quoted 
above the Board expressed its disapproval of the decision in 
Ramji v. Ghamaul. 

The Board then examined the judgment in Rakhmabai v. 
Radhabaia and said: 


“That decision was not based upon the fact that the deceased husband 
was a separated Hindu, nor was it based upon the fact that at the time of the 
adoption, the widow who made the adoption had vested in her the whole or 
any part of the property which had belonged to her husband. ‘Their Lord- 
ships regard it as equally applicable to an adoption by a Hindu widow of the 
Mahratta country of the Province of Bombay, whether her husband at 
the time of his death was joint or separate, and whether his property was or 
was not vested in her as his heir at the time when she made the adoption, 
and consider that it is a decision to be applied in this appeal.” 


This, their Lordships think, was a clear approval of 
the decision in Rakhmabat v. Radhabai3. 


In the result the Board held that the adoption of Yadao 
was valid. - This conclusion was based on two grounds: 
(1) that there was a separation between Pandurang and 
Namdeo, in which case Champabai could undoubtedly adopt 
without the consent of Namdeo; and (2) that even if there 
was no separation, Champabai had the right to adopt Yadao 
without the consent of Namdeo. 

Counsel for the respondent contended that the question at 
issue in Yadao v. Namdeo8 did not turn on the actual decision 
in Ramjiv. Ghamaui but on a single passage in the judgment, 
that “the widow of a Hindu, dying without leaving any 
male issue, may, if her husband were separated from his 
family in estate (or, in other words, where she is his heir), 
adopt without any express authority from him . . . and with- 

1. (1879) I. L. R. 6 Bom, 498 (F. B). 


| 2. (1868) 5 Bom..H. C. A. 181. | < 
3, (1921) L. R. 48 I A. 513: I. L. R. 49 C. 1:42 M. L. J. 219 (P. €). 
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out the consent of his relatives.” He maintained that the 
whole question before the Board was whether Champabai, 
having the estate vested in her, not as her husband’s heir, 
but as heir of her son, could make a valid adoption without 
the consent of Namdeo, and that the Board held that she could. 
Their Lordships are unable to adopt this view. The Court of 
the Judicial Commissioner had held that Pandurang having 
died undivided, and his interest having passed by survivorship 
to Namdeo, the decision in Ramji v. Ghamaul applied, and that 
the adoption having been made without the consent of Namdeo, 
it was invalid. The very first argument on behalf of Yadao, 
as appears from the report, was that Ramji v. Ghamaul 
was wrongly decided, not that any particular proposition 
in it was incorrect, aud Rakhniabai v. Radhabat® was cited 
as laying down a rule of law directly contrary to the decision 
in Ramji v. Ghamaul. That is what was argued before the 
Board, and that is the argument that was accepted by the 
Board.’ 

Counsel for the respondent also relied upon some passages 
in the judgments of the Board in The Ramnad case’ and in Sri 
Raghunadha v. Sri Brogo Kishoro4 in support of his contention 
that the Board could not have intended to overrule Ramji v. 
Ghamaul. In The amnad case’ the Board held that in the case 
of an undivided family, the father of the husband was compe- 
tent, by his sole assent, to authorise an adoption by a widow, 
and if the father was not then living, “the consent of all 
the brothers who, in default of adoption, would take the 
husband’s share, would probably be required, since it would 
be unjust to allow the widow to defeat their interest by 
introducing a new coparcener against their will.” In Sri 
Raghunadha v. Sri Brogo Kishorot a widow in an undivided 
family adopted without the consent of the husband’s coparce- 
ners and with the consent of a distant and separated sapinda. 
The Board observed that “there seem to be strong. reasons 
against the conclusion that for such a purpose as that now under 
consideration, she can, at ber will, travel out of the undivided 
family and obtain the authorisation required from a separated 
and remote kinsman of her husband.” The Board also observed 





a ee ee AA A 


1. (1879) L L. R. 6 Bom. 498 (F.B). 2, (1868) 5 Bom. H. C, A. C. 181. 
3, (1868) 12 M.A. 397. 
° 4. (1876) LR. 3 L A. 154: I; L-R. 1 M. 69 (P. C). 
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that “there are grave social objections to making the succes- 
sion of property dependent on the caprice of a woman, subject 
to all the pernicious influence whiclr interested advisers are too 
apt in India to exert over women possessed of, or capable of 
exercising dominion over, property,” and that it was the duty 
of the Courts to keep the power strictly within the limits which 
the law had assigned to it. 

Now both these cases were from Madras, and according 
to the law as stated in the commentaries of that school, a 
widow, who has not the express authority of ber husband, 
cannot adopt a son to him without the consent of his kinsmen. 
The commentaries, however, do not specify all the kinsmen. 
All that they say is that the consent to be obtained must be the 
consent of “ the husband’s father, etc.” In both the cases the 
High Court at Madras considered that, in the absence of the 
husband's father, the consent of any kinsman was sufficient, 
but the Board intimated its dissent from that view. The Board 
held that the consent to be obtained, when the family was 
undivided, must be the consent not of a separated kinsman who 
had no interest in the property, but of his (the husband’s) 
coparceners to whom his interest had passed on his death by 
survivorship, and it was in this connection that the observations 
of the Board quoted above were made. These observations 
cannot apply to an adoption by a widow in Bombay. The 
Mayukha and the Kaustubha, which govern the Mahratta 
school, regard adoption by a widow as a religious duty, which 
does not require the authority either of the husband or of his 
kinsmen. If no consent is required, no question of injustice or 
hardship to the kinsmen can arise. 


For the reasons stated above, their Lordships are of opinion 
that Ramji v. Ghamaul was overruled by the Board in Yadao v. 
Namdeo and that the opposite view taken by the Full Bench 
of the High Court at Bombay in Ishwar Dadu v. Gajabat3 is 
wrong. Their Lordships may add that they agree with their 
predecessors that Ramji v. Ghamaul was wrongly decided, and 
that the correct view of the law is that expressed in Rakhmabat 
v. Radhabat4. 


1. (1879) L L. R.6 Bom 498 (F. B.). 
2. (1921) L. R. 48 L A. 513: I. 49 C. 1:42 M. L. J. 219 (P. C). 
= ı 3. (1925) I. L. R. 50 Bom. 468 (F. B), 
4, (1868) 5 Bom. H. G, A. C 181. e 
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‘ Their Lordships are, therefore. of opinion that the adop- 
tion of appellant No. 2 was not invalid on the ground that it 
was made by Bhimabai without the express permission of her 
husband and without the consent of the surviving coparcener. 


It was pressed on their Lordships that Ramji v. Ghamaul 
had been accepted and acted upon in the Presidency of Bombay 
since 1879, and that the decision should not be disturbed. But 
this is a belated appeal. It should have been made when 
Yadao v. Namdeo% was before the Board. Yadao v. Namdeo3 
was decided so far back as 1921, and if the High Court at 
Bombay, after that decision, followed Ramjit v. Ghamawul, it. 
was wrong in so doing. 


Their Lordships will now turn to the other Cont nHOn: 
raised on behalf of the respondent. 


The first of these rests on the decision of the High Court 
at Bombay in Chandra v. Gojarabai8 and other cases following 
it. The question in that case was whether an adoption by the 
widow of a coparcener, after the death of the last surviving 
coparcener, and after the estate had vested in his. widow or 
another person as his heir, was valid, and it was held that it 
was not. The reason for the decision was thus stated by 
Telang, J.: “When the inheritance devolved from Nana [the 
last surviving coparcener] upon his widow, it devolved, not by 
succession, as in an undivided family, but strictly by inheritance, 
as if Nana had been a separated householder. Strictly speak- 
ing, according to the view taken by our Courts, there was at 
Nana's death no undivided family remaining into which an 
adopted son could be admitted by virtue of his adoption.” 
Relying on this decision, it was argued that the last surviving 
coparcener at the date of the death of Jivangouda was 
Nilkanthagouda, and that the adoption of appellant No. 2 
having been made after thedeath of Nilkanthagouda, it was in- 
valid. But Nilkanthagouda was not the sole surviving coparcener 
at the date of Ats death which, according to the decision cited 
above, would be the material date. Nor did the estate pass to 
Dyamangouda by inheritance as his heir. The coparcenary at 
the death of Nilkanthagouda consisted of himself and Dyaman- 





1, (1879) I. L. R. 6 Bom. 498 (F. BJ). 
2 (1921) L. R48 L A. 513: I. L. R. 49 C. 1:42 M. L J. 219 (P. C). 
3. (1890) I. L. R 14 Bom. 463. 
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gouda, and the estate passed to Dyamangouda by survivorship. 
The adoption of appellant No. 2 was not made after the extinc- 
tion of the coparcenary, but during its subsistence, the last 
surviving coparcener being Dattatraya. Their Lordships are, 
therefore, of opinion that the principle of the decision 
mentioned above does not apply. 


Another argument for the respondent against the validity 
of the adoption was that if the adoption of appellant No. 2 were 
upheld, the result would be that while a paternal grandmother 
could not adopt, a grandaunt could adopt. It is true that 
Nilkanthagouda having died leaving a son, and that son having 
himself died leaving a son, Nilkanthagouda’s widow could not 
have adopted a son to her husband. But that is because her 
power to adopt came to an end the moment Dyamangouda 
died leaving a son: [see Ramkrishna v. Shamrao1]. It was 
not so in the case of Bhimabai. Her power to adopt, when 
she adopted appellant No. 2, had not come to an end; it was 
still subsisting. Their Lordships think that there is no force in 
this argument. 


The last argument for the respondent was founded on the 
deed of adoption executed by Nilkanthagouda in favour of 
Dyamangouda. The material portion of the document is as 
follows :— 

“Gol have this day taken you in adoption according to our religion. 
{But the conditions that have been made arc mentioned below :—) “During 
my lifetime I alone am to carry on vahivat of my entire movable and immov- 
able property which has been in my possession from before the time of my 
taking you in ddoption. You should live and be taken care of in my home, 
And after my death you should take my movable and mmovable property 
into your possession and should carry on vehtvat thereof as a son born of 
my loins’.” °° 


"y 


It was argued for the respondent that on a true construc- 
tion of this document, Dyamangouda did not take any interest 
in the property on adoption, that the property was given to him 
by way of gift which was not to take effect until after the 
death of Nilkanthagouda, and that all that Dyamangouda was 
entitled to during Nilkanthagouda’s lifetime was maintenance. 
On this construction of the document, it was contended, that 
Dyamangouda did not enter the family as a coparcener, and 
that the coparcenary came to an end on the death of Nilkantha- 





4 1. (4902) L L. R. 26 Bom. 526 (F. B.). : 
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gouda. Their Lordships do not think that thal is the true 
meaning of the document. Dyamangouda was an adult at the 
date of adoption, and all that Nilkanthagouda intended to do- 
by this writing was to exclude Dyamangouda from the posses- 
sion and management of the property in his lifetime, and to: 
retain sole control thereof in his own hands. 


In the result, their Lordships are of opinion that appellaut 
No. 2 was validly adopted by Bhimabaias a son to her husband.. 

Their Lordships will, therefore, humbly advise His 
Majesty that this appeal should be allowed, that the decree of 
the High Court, dated the 28th February, 1928, and that of the 
Subordinate Judge, dated the 8th April, 1925, should be set 
aside, and that the suit should be dismissed. The respondent. 
must pay the appellants’ costs in the Courts below and before: 
this Board. i 

Solicitors for appellants: T. L. Wilson & Co. 

Solicitors for respondent: H. S. L. Polak. 

K. J. R. Appeal allowed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 
PRESENT :—Lorp BLANESBURGH, Lorp ATKIN, LORD 
RussELL oF KILLOWEN, SIR JoHN WALLIS AND SIR DINSHAH 
MULLA. 


Srimati Indira Rani Ghose .. Appellant» 
gi n 
Akhoy Kumar Ghose, since deceased .. Respondent. 


Succession Act (XXXIX of 1925), Ss. 124 and 131—Construction of 
Hindu will—Gift over “in the event of any sons dying without leaving male 
issue him surviving ’—Deaih at any time, and not merely in the tesiators 
lifetime. 

The testator, a Hindu governed by the Dayabhaga Law, executed a will 
bequeathing, by clause 14, the whole of his residuary estate to his sons in the 
manner following: 

“I devise and bequeath the whole of my estate—in trust for such of 
my sons as shall be living at my death—and also for the son or sons of such 
of my sons as shall then be dead (such son or sons taking the share their or 
his father would have taken hereunder had they or he been then alive)— 
equally as tenints in-common and the said sons or sons of my sons taking 
equally per stirpes as tenants-in-common, but nevertheless in the event of 
any sons or son’s sons dying without leaving lineal male issue him surviving 








èP. C. Appeal No. 98 of 1931. 13th October, 1932. 
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the other of my son or sons or son’s sons living at the time shall be equally 
entitled to his or their share of the property as he or they would inherit 
under the Hindu Law.” 


The testator died ın 1904, leaving his widow and two sons, S and 4 him 
surviving. The elder son > died in 1930 intestate without any male issue, 
but leaving him surviving his widow (the plaintiff) as his sole heiress under 
the Dayabhaga Law and an infant daughter. 

The plaintiff thereupon brought the present suit against the surviving 
son 4, claiming that on a true construction of the will, her husband S had, 
at his death, become absolutely entitled to his equal half share of the 
residuary estate, and that on his death intestate his half share devolved upon 
herself as sole heiress. 

Held, (negativing the plaintiffs contention) that, on a true construction 
of the will as a whole, S 131 and not S. 124 of the Indian Succession Act, 
1925, was applicable, and that the half share of S, on his death without male 
issue, passed under the gift over to the younger son 4 (the defendant). 

The words “ dying without leaving lineal male issue him surviving” (in 
clause 14 of the will) are prima facte to be construed in their literal signi- 
ficance as referring to death at any lime, and not merely in the lifetime of the 
testator. The question is one entirely of intention, and though this rule of 
interpretation will yield to any sufficient intention to a contrary effect to be 
found in the language of the will taken as a whole, there was in the will in 
dispute no indication of a contrary intention sufficient to displace the prima 
facie meaning of the words used in clause 14. 

Section 124, Indian Succession Act, 1925, does not apply if a period is 
specified in the will within which the contingent event is to happen. In other 
words, the section only applies, if on a reasonable interpretation of the 
language used by the testator, the occurrence of the uncertain event prior to 
“the period when the fund bequeathed is payable or distributable” is alone 
within his contemplation. If the terms of the will make that construction 
of his words impossible, the section then does not apply. 

Wills of people speaking a different tongue, trained in different habits of 
thought, and brought up under different conditions of life, though executed 
in the Engiish language and character, must not be interpreted by the applica- 
tion to them of a too rigid construction of the English language. 

Norendra Nath Sircar v. Kamalbasins Dast, (1896) L. R. 23 Ind. 
App. 18: L L. R 23 Cal. 563: 6 M. L. J. 71 (P.C.), distinguished. 

Home v. Pillans, (1833) 2 My. & K. 15:39 È. R 850; Christian v. 
Taylor, (1926) A. C. 773 and In re Roberts, (1916) 2 Ch. 42, referred to. 


Appeal No. 98 of 1931 from a judgment and decree of the 
High Court at Calcutta made in its Civil Appellate Jurisdiction, 
dated the 2nd April, 1931, setting aside the decree of the High 
Court in its Ordinary Original Civil Jurisdiction, dated the 
22nd December, 1930. 


The judgment of the High Court is reported in Akhoy Kumar 
Ghose v. Indira Rani, A. I. R. 1931 Cal. 499: 135 I. C. 868: 
56 C. L. J. 417. 


The question in the appeal was one of the construction of the 
will of one Romanath Ghose, a Hindu governed by the Bengal 
School of Hindu Law. The material terms of the will are set out 
in their Lordships’ judgment. l ° 

R——7 
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Wilfrid Greene, K. C., Wallach and U. C. Laha for appellant.— 
The appellate Court erred in applying S. 131 of the Indian Succes- 
sion Act; this section is expressly made subject to S. 124. 

The period of distribution was, as rightly held by the Trial 
Court, the death of the testator: Norendra Nath Sircar v. Kamal- 
basini Dasil. The words of clause 14 of the will refer to death in 
the lifetime of the testator. The fourth rule as laid down by Lord 
Romilly, M.R., in Edwards v. Edwards? has been enacted in S. 124 
of the Indian Succession Act, and in Illustration (4). thereto. 

Decisions of the House of Lords in O’Mahoney v. Burdett® and 
Ingram v. Soutien4 and of the Privy Council in Christan v. Taylor’ 
and Bhupendra Krishna Ghose v. Amarendra Nath Dey8 referred to. 

The bequest over in favour of the defendant Akhoy did not 
take effect, as the contingency, vis., the death of Sideshwar Ghose 
without any male issue, did not happen before the period of 
distribution. 

Further, we submit that the gift over followed an absolute gift 
and was therefore void for repugnancy and could not operate asa 
divesting clause: per Lord Brougham in Home v. Pillanst. The pro- 
vision as to gift over is not a divesting clause but is an attempt to 
alter the legal course of succession to an absolute estate and is 
therefore void. 


Sideshwar survived the testator and took an absolute indefea- 
sible estate in the legacy: Monohur v. Kastswar8. 

De Gruyther, K. C., Sir Dawson Miller, K. C. and P. R. Dass 
for respondent.—Clause 14 of the will must be construed as refer- 
ring to death at any time: per Viscount Haldane in Chrisitan v. 
Taylors. The fourth rule in Edwards v. Edwards8, upon which the 
appellant relied, has been overruled: see O'Mahoney v. Burdett 
and Ingram v. Soutien. 

The ciause of defeasance in the will is a valid clause, and the 
gift over in favour of the defendant Akhoy has taken effect. The 
terms of clause 14 of the will attract the operation of S. 131 and 
not that of S. 124 of the Act. Section 134 also referred to. 

Reference was also made to Chuntlal Parvaltshankar v. Bat 
Samarths. 

Greene, K. C., replied. 


1, (18%) L. R. 23 L A. 18: I. L. R. 23 C. 563:6 M. L. J. 71 (P. C). 
2. (1852) 15 Beav. 357: 51 E. R. 576. 3. (1874) L. R. 7 H L. 388. 
4. (1874) L.R. 7 H.L 408. 5. (1926) A. C. 773. 
6. (1915) L. R. 43 I. A. 12: I. L. R 43 Cal 432: 30 M. L. J. 110 (P. C). 
7. (1833) 2 My. & K. 15:39 E. R. 850. 8. (1897) 3C. W. N. 478. 
e 9, (1914) L. L. R. 38 Bom. 399 : 26 M. L J. 647 (P. C). 
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13th October, 1932. Their Lordships’ judgment was deli- 
vered by 

Lorp BLANESBURGH.—The question at issue on this appeal 
15 concerned with the ultimate destination of the share of his 
residuary estate given by a Hindu testator to the elder of two 
sons who survived him. Did the share, on the death of that 
elder son without male issue, pass under a gift over to the 
younger son, or has it, as the absolute property of the deceased 
under the original gift to him in the will, devolved upon his 
widow, the appellant, sole heiress in his intestacy? 


The question ts one of construction upon which the two 
Courts in India are not in accord, and when regard is had to 
the looseness of the phraseology adopted passtm in the will by 
the testator or his draftsman it must be felt that its true meaning 
raises issues upon which there is ample room for divergence of 
view. It is comparatively easy to determine what this Indian 
testator meant to say. The difficulty is to be satisfied judicially 
that in his English language he has succeeded in saying it. 

The testator, one Romanath Ghose, was a Calcutta Hindu, 
governed by the Bengal School of Hindu Law. He died on the 
26th July, 1904. He was survived by his widow and by two 
sons, Sideshwar Ghose and Akhoy Kumar Ghose, both of them, 
at his death, infants of tender years. It is not clear on the 
record whether or not he was actually survived by a daughter. 
But the true position in that matter, whatever it may have been, 
would not affect construction, and it is not otherwise here 
important. The testator had certainly a daughter at some time. 
One of his executors is described as his son-in-law. And in his 
will, as we shall see, he clearly contemplates the possibility that 
both daughters and granddaughters may survive him. But 
apart from a small sum for her marriage ceremony, the testator 
makes no testamentary provision for any daughter or grand- 
daughter—a circumstance indicative of an attitude to female 
descendants which, as will be seen, is characteristic. 

The will is dated the 30th October, 1903. By it the testator 
appoints as his executors and trustees, his widow and her brother, 
his own son-in-law, another named person, and such and so 
many of his sons attaining the age of 22 years as shall be 
orthodox Hindus of good repute. He defines in clause 2 the 
conditions which qualify for that description when it is used in 
his will, as it quite frequently is. He directs and authorises 
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his executors and trustees to expend upon his first and subse- 
quently remaining annual shradhs and upon the funeral and 
subsequently remaining annual shradhs of his wife sums of 
prescribed amounts, without in this instance indicating the 
source from which these sums are to come. He directs his 
executors and trustees “ from and out of the income of [his] 
estate” to pay to his wife if she continues to be an orthodox 
Hindu of good repute an annuity for her life and also to defray 
the sums not exceeding a prescribed amount required for her 
pilgrimages and religious expenses and ceremonies from time 
to time. He directs and authorises his executors and trustees 
“out of the income of [his] estate” to pay an annuity to his 
mother for the term of her natural life. She is also to be entitled 
to reside in his dwelling-house at Benares whenever she wishes 
to do so. He directs and authorises his executors and trustees 
“from and out of [his] estate” to expend the sum of 
Rs. 10,000 on the occasion of the marriage of each of his sons 
and daughters unmarried at the time of his death. And by 
clause 12 he directs and authorises his executors and trustees 
to pay a large number of pecuniary legacies and annuities “ out 
of [his] estate,’ two of which are now transcribed, because 
reference will later be made to their phraseology :— 


“() A sum of rupees two thousand to each of my grandsons by 
daughter, namely, rupees one thousand at the time of their marriage. 

“(y) A sum of rupees one thousand to each of my granddaughters 
by daughter at the time of their marriage.” 


Clause 14 is the clause of the will directly relevant to the 
question at issue. It is convenient to set it forth textually, 
together with clauses 10 and 11, which are also in point, if less 
immediately so :— 


“10. My estate shall not be partitioned until the youngest of my sons 
shall attain the age of twenty-five years, but my said sons shall be properly 
maintained and educated out of the income of my estate. If any of my sons 
try to effect a partition before the time aforesaid he shall forfeit a fourth 
part of his legal share: 

“11. In case [I die without any son or grandson by son my widow shall 
be entitled to adopt three sons in succession, and I do hereby grant her the 
requisite permission to do so. 


“14. Subject to the payments of the legacies and annuities aforesaid 
(the latter unless otherwise expreasly provided being payable during the 
terms of the natural lives of the annuitants) as well as to the provisions 
hereinbefore mentioned, I devise and bequeath the whole of my estate real or 
personal of any kind or description whatsoever and wheresoever situate to 
my said executors and trustces in trust for such of my sons as shall be liying 
at my death or come into existence within twelve months after my death and 
alsoefor the son or sons of such of my sons as shall then be dead (such son 
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or sons taking the share their or his father would have taken hereunder had 
they or he been then alive) provided the said sons or son's sons shall be 
orthodox Hindus of good repute equally as tenants-in-common and the said 
sons or sons of my sons taking equally per stirpes as tenants-in-common, but 
nevertheless in the event of any sons or sons sons dying without leaving 
lineal male issue him surviving the oiher of my son or sons or son’s sons 
living at the time shall be equally entitled to his or thcir share of the property 
as he or they would inherit under the Hindu Law, but should I die without 
lineal male descendants the son or sons to be adopted by my wife shall inherit 
the whole of my residuary estate, but he shall not be put in posseosion until he 
attains the age of twenty-one years, and should any of my heirs or residuary 
legatees cease to be orthodox Hindus of good repute he shal! forfeit a moiety 
of his share, which shall go to my other qualified heirs according to their 
respective shales.” 

The will very plainly is the work of a draftsman whose 
knowledge of the niceties of English is imperfect. In not a few 
instances a strictly literal construction of the words used would 
lead to a result possibly of zero, certainly incomplete, and that, 
although the meaning intended is not obscure. For instance, 
the use of the word “namely” in clause 12 (4) produces a 
result unintelligible, were construction there not assisted by con- 
trasting the sub-section with sub-section (j) which immediately 
follows it. More particularly, however, is the lapse from 
accuracy of statement or reference to be found in clause 14, 


and almost from the beginning to the end of that clause. 


Three things, however, may be said of the will, reading it 
as a whole. 


First, the testator plainly contemplates the continuance of 
the trusts for an indefinite period after his death. An annuity is 
normally to continue for the life of the annuitant, and there are 
many annuities: payment for shradhs, remote it may be in time, 
is to be made. Payments, indefinite in duration, are to come 
out of the estate or out of its income. The testator’s Benares 
house must be retained at least so long as his widow. lives. 


Secondly, the testator contemplates in more than one 
instance the forfeiture in whole or in part of a vested pift, 
should the donee cease to be an orthodox Hindu of good repute. 


But, thirdly, and most pointedly of all, the exclusion of 
every daughter or granddaughter from any participation in 
residue is plainly of set purpose. Here is a predominant note 
in the will. As to a daughter-in-law, she is never once 
mentioned from beginning to end. 


There were disputes between his representatives almost 
immediately ‘after the téstatcr’s death, and by an order of dhe 
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High Court made in March, 1905, the executrix and executors 
were discharged. Thereafter up to the 25th July, 1919, the 
estate was administered by the High Court through receivers 
appointed from time to time. Alter the testators’s elder son, 
Sideshwar Ghose, had attained the age of 18 he applied for and 
on the 21st May, 1919, he obtained an order for the grant to 
himself of letters of administration de bonis non with the will 
annexed. By order of the Court of the 25th July, 1919, the 
receivers were directed to make over possession of the estate to 
him, and he was in possession thereof and administering it 
until his death. On the 13th February, 1930, he died intestate 
and without male issue, but leaving him surviving his widow, 
the present appellant, and an infant daughter. Under the 
Bengal School of Hindu Law, by which he, like his father, was 
governed, his widow is the sole heiress to his property; failing 
her, Sideshwar’s daughter would have been sole heiress. 

Akhoy Kumar Ghose, the testator’s younger son, survived 
Sideshwar, and, in view of the third of the contentions put 
forward by the appellant, and later to be discussed, it is impor- 
tant to note that at Sideshwar’s death both he and Akhoy had 
attained the age of 25, the age mentioned in clause 10 of the 
will. o 

When Sideshwar died the questiou arose whether the gift 
over of his share of residue under clause 14 still remained 
operative, and whether, if it did, the words of destination were, 
in the event, capable of carrying over the share to Akhoy, who 
alone claimed it. On the view that the gift over did take effect 
and in his favour, Akhoy applied for and on the 30th May, 
1930, obtained probate of the will, and thereupon took posses- 
sion of the entire estate, claiming that the widow of Sideshwar, 
even if his sole heiress, had no interest whatever in it. 

The widow refused to accept that position, and on the 3rd 
July, 1930, she instituted against Akhoy in the High Court of 
Judicature at Fort William in Bengal the suit out of which the 
present appeal arises. Therein she claimed a declaration that 
in the events which had happened and on a true construction 
of the testators will Sideshwar had at his death become 
absolutely entitled to his equal half share of the residuary 
estate, subject to proportionate provision thereout for the 
pecuniary legacies and annuities already.referred to. She asked 
algo, perhaps somewhat irregularly in a suit relating only to 
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the estate of the testator, for a declaration that on the death 
intestate of Sideshwar his half share devolved upon herself, 
and there was a claim for consequential relief. 


The suit came on for hearing before Mr. Justice Buckland, 
exercising the ordinary civil jurisdiction of the High Court, 
and on the 22nd December, 1930, the learned Judge came to 
the conclusion that the plaintif was entitled to the relief for 
which she asked. And he so declared. 


On appeal by the defendant, Akhoy, to-the Divisional 
Bench of the Court, the learned Judges there, on the 2nd April, 
1931, allowing the appeal, rejected the plaintiff’s claim to a half 
or any share in the corpus of the estate of the testator. They 
reserved, however, to her the right to apply to the Judge on 
the Original Side of the Court, to whom the matter was remit- 
ted, to deal with claims of detail made by her and upon which 
there had so far been no adjudication by that Court. 


The present appeal to His Majesty in Council is from that 
judgment of the 2nd April, 1931. The plaintiff-appellant’s 
desire is to have the decree of Mr. Justice Buckland restored. 
It only remains to state that on the 21st May, 1931, during the 
pendency of the appeal, the defendant Akhoy died, and his 
estate is now represented by the respondents, the executors of 
his will. 

The appellant’s contentions in support of her appeal were 
threefold and alternative. The first was that the terms of 


clause 14 of the will, in so far as the gift over is concerned, are ` 


governed by the provisions of S. 124 of the Indian Succession 


Act (XXXIX of 1925), the terms of which it may be recalled . 


are as follows :— 


“ Where a legacy is given if a specified uncertain event shall happen and 
no time is mentioned in the will for the occurrence of that event, the legacy 
cannot take effect, unless such event happens before the period when the 
fund bequeathed is payable or distributable.” 

Expressing the contention in terms of the event which has 
happened the appellant’s argument was that upon the true con- 
struction of clause 14 Sideshwar’s death without leaving lineal 
male issue him surviving was confined to his death in the life- 
` time of the testator, an uncertain event with no time mention- 
ed in the will for its occurrence; that in terms of the will the 
original gift to him was payable or distributable on the death of 
the testator, and that accordingly the gift over—the “ legacy” 
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of the section—could not, if the section was to be obeyed, take 
effect. In other words, the original gift to Sideshwar became 
at the moment of the testator’s death, and as a result of the 
section, absolute and indefeasible. 


This contention had commended itself to the learned Trial 
Judge, Mr. Justice Buckland. He accepted the view that it was 
justified by the judgment of this Board in Norendra Nath 
Sircar v. Kamalbasint Dasti which he treated as governing 
the present case. Their Lordships, in agreement with the 
Divisional Bench, are of opinion that no such conclusion is 
warranted by that judgment, and ultimately the learned Judge’s 
view was not, before them, seriously maintained. 

Death in the case cited was clearly on the will confined to 
«death ” in the testator’s lifetime. In the present case, however, 
notwithstanding the appellant’s original contention to the con- 
trary, it is clear, their Lordships think, that the death of a son 
or son’s son referred to in this will is the death of one who has 
taken something under the original gift contained in it; that is 
to say, it is a death which must take place after that of the 
testator. This distinction between the cases is, for the present 
purpose, vital. It is true that in each the event remains un- 
certain. In the present case, it not being a case of death 
simpliciter, it might even after the death of the testator never 
have happened at all. But was it an uncertain event with refer- 
ence to which it could be said that “no time is prescribed in 
the will for its occurrence’’?. The answer must, their Lord- 
ships think, be in the negative. The two first illustrations 
attached 10 S. 124 make clear what may be only implicit in the 
actual wording of the section, namely, that it does not apply if 
a period is specified in the will within which the contingent 
event is to happen, or, putting it otherwise, that the section 
only applies, if without doing violence to the terms of the will, 
it can be held, as a matter of words, that the occurrence of the 
uncertain event prior to “the period when the fund bequeathed 
is payable or distributable,” is alone within the contemplation 
of the testator. If the terms of the will make that construction 
of his words impossible, the section then does not apply. 


It will suffice in exposition of this statement to refer to the 
first of the illustrations attached to the section :— 





œ (1896) L. R. 23 L A. 18: L L. R. 23 C. 563:6 M. L. J. 71 (P. C). 
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“ A legacy is bequeathed to Æ, and in case of his death to B. If A 
survives the testator the legacy to B does not take effect.” 


In the case illustrated it is possible without doing violence 
to the words to refer the specified death of A to his death in 
the lifetime of the testator. And so much being possible, the 
section requires that 4’s death shall be so referred. 


“But does not the illustration equally plainly connote that 
it would have become the illustration of a case to which the 
section had no application if, instead of being worded as it is, 
it had run: 


A legacy is bequeathed to 4, and in case of his death before or after 
ihat of the testator to B,” K 


a case in which the legacy to B, on the testator’s very words 
must take effect just as certainly if A survived the te tor, as 
if he predeceased him. In other words, A’s interest in the 
legacy, B surviving, is cut down tora life-interest, ghd S. 131 
of the Act becomes relevant as an enabling provisjon. That 


2 


section, it will be recalled, is as follows :— i 


“ A bequest may be made to any person with the condition \superadded 
that in case a specified uncertain event shall happen the thing Degueathed 
shall go to another person.” 


', The section is made subject to, amongst others, S. 124. 
Freed from the operation of that section, as, in their Lordships’ 
judgment, for reasons already given, the present gift is, there 
seems to them, ds there seemed to the learned Judges of the 
Divisional Bench, no reason why S. 131 should not here have 
full effect, unless, indeed, some other objection to the efficacy 
of the gift over can be found. And in her remaining conten- 
tions the appellant sought to find two. | l 

The first of these proceeded on the footing that the gift 
over had taken effect. Thereupon the submission was that on 
ihe terms of that gift properly understood there was no effect- 
ive destination of Sideshwar’s original share to any person, 
and that accordingly, on the well-authenticated principle of 
Home v. Pillansi, the original absolute-gift to him remained. 


This conclusion was reached as a result of the construction 
placed by the appellant on the immediately relevant words of 
cl. 14 of the will, repeated now for convenience of reference — 


“But nevertheless in the event of any sons or son’s sons dying without 
leaving lineal male issue him surviving the otherof my son or sons or son’s 
ge? 1. (1833) 2 My. & K. 15:39 E. R. 850. e 

R—8 
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sons living at the: time shall~ be equally entitled to his or their share of the 
property as he or they would inherit under the Hindu Law.” 


Reading these words without assistance in construction 
from any other provision in the same clause, learned Counsel, in 
an elaborate argument, insisted that the words “him surviving” 
are the key-words to what follows: that the share being dis- 
posed of is still the share of “him,” the deceased son or son's 
son: and that “ his or their share” of the property to which the 
“other” of the testator’s son or sons or son’s sons living at the 
time are to be entitled equally grammatically must be, and, in 
fact is, the share of the deceased which he or they would inherit 
from him under the Hindu Law., From this the next step was 
easy. That share was no share at all, because the only person 
to take any interest in Sideshwar’s property under the Hindu 
Law is the appellant, Sideshwar’s widow. Failing her, his 
daughter, The gift over, accordingly had on the death of 


- Sidesliwatno effect. Indeed, if the construction suggested be 


sound, the pift over on the death of any son or son’s son leav- 
ing a widow or a daughter, can never have any effect, and the. 
testator’s/purpose in providing that a son's or son’s son’s share 
is to go over on his death without leaving lineal male issue him 
surviving might never be attained. On this construction the 
share of the deceased could not go over if he left a widow or 
daughter him surviving, a result entirely outside the testator’s 
scheme of distribution and, so far as it might be operative to 
confer henefits either upon one or the other quite contrary to 
his intention. 

To their Lordships this appears to be peculiarly a case 
similar to those referred to by Lord Macnaghten when deliver- 
ing the judgment of the Board in Norendra Nath Sircar’s casel 
in which care must be taken lest the wills of peuple 
speaking a different tongue, trained in different habits of 
thought, and brought up under different conditions of life, are 
interpreted by the application to them of a too rigid construc- 
tion of the English language. Particularly must this considera- 
tion be in mind if it appears that a rigid construction leads to 
such consequences as have just been indicated. 

Here, however, in their Lordships’ view, the appellant’s 
construction of the will does not survive examination. A con- 
gcious intention on the part of a testator to dispose of property 


a II, 


b (1896) L. R. 23 I. A. 18:1. L. R. 23 C 563: 6 M. L. J. 71 (P. O). 
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in the hands of another person under a pift from himself is not 
lightly to be imputed. Less likely is it that the persons to take 
under that disposition, and as on an intestacy of the first donee, 
would be described in terms of relationship not to the donee 
but to the testator himself. 


And this more general criticism of the appellant’s construc- 
tion is reinforced on closer examination of the actual words of 
the testator, showing as it does that he is here doing none of 
the things thereby imputed to him. Three very helpful aids to 
the true meaning of the words employed are supplied by refer- 
ence to the same words in other parts of cl. 14, where their 
signification is unambiguous. ` 


First, as to the words “him surviving”. This, it then becomes 
apparent, is the testator’s phrase to convey a meaning which 
another draftsman, better instructed, would express by the use 
of such words as “them respectively surviving’. The word 
“he,” in this way three times used in the last branch of the 
clause, justifies this statement :— 


“But should I die without lineal male descendants the son or sons to be 


adopted by my wife shall inherit the whole of my residuary estate, but he - 


shall not be put in possession until ke attains the age of twenty-one years, 
and should any of my heirs or residuary legatees cease to be orthodox Hindus 
of good repute ke shall forfeit a moiety of his share.” 


Further examination of the clause discloses another manner- 
ism of this testator in using the word “or” where, to convey 
the same meaning, a more competent draftsman would inevi- 
tably use the word “and”. It may be gathered from other parts 
of the clause that where the testator describes the donees under 
the gift over as “the other of my son or sons or son’s sons 
living at the time,” another draftsman better versed in English 
would in each place have used the word “and” to convey his 
meaning. 

Again the signification of “and” must be attached to the 
word “or” in the phrase immediately preceding the gift over — 

_ “ Provided the said sons or son’s sons shall be orthodox Hindus of good 
repute ... andthe said sons or sons of my sons taking equally per sitrpes.” 

The sons and the son’s sons in each case referred to, take, 
all of them, a share under the immediately preceding gift. Yet 
the testator’s word is “or”. This use of the word in place of 
“and” is again seen, although perhaps less appositely, in the 
bequest at the commencement of the clause of “the whole of 
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my estate real or personal of any kind or description whatso- 
ever’. 


And now, assisted in construction by this dictionary sup- 
plied by the will itself, their Lordships cannot doubt that the 
words “him surviving’ in this clause should be read as the 
testator’s equivalent for such words as “them respectively sur- 
viving” : that the “other” of the testator's sons or son’s sons to 
take are confined to sons or son's sons who, like the deceased, 
were original takers under the previous gift: that by the words 
“his or their share of the property” the testator is referring, 
not to any share to be taken under the gift over, but to the share 
in his (the testator'’s) property by the will originally given 
to the deceased son or son’s sou. In other words, on their true 
construction the effect of the testator’s words of destination is 
as follows :— 


“In the event of any of my sons or son’s sons [to whom a 
share of residue has been given] dying without male issue them 
respectively surviving the other of my son and sons and: son’s 
sons living at the death of the deceased [and being also sons or 


. son’s sons entitled to a share of residue under this my will, and 


entitled also to inherit from me under Hindu Law] shall take in 


equal shares the property comprised in the original gift to the 
deceased.” ; 


That to their Lordships seems to be an exact paraphrase of 
the words of the wijl, in their true signification, and, as so para- 
phrased, the words convey the share to a destination sufficiently 
clearly described and in uo sense obnoxious to Hindu Law. 
Whether this accrued share of an original taker would or 
would not be subject to defeasance like his original share: 
whether the son or son’s son would “inherit under Hindu Law” 
because he was beneficiary under the testator’s will, or because 
he could qualify on intestacy, are questions which need not 
delay their Lordships now, for the gift on either view 
would be equally valid according to Hindu Law, and Akhoy, 
who in the event is the only claimant to Sideshwar’s share, 
fulfils all qualifications. Accordingly, in their Lordships’ judg- 
ment, this second contention of the appellant also fails. 


Her third contention was first made in argument before 
their Lordships’ Board. It is not raised by the appellant’s 
printed case. It was not given as a reason in her application 
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for leave to appeal to His Majesty in Council. It is not men- 
.tioned in any of the judgments of the Courts below. Based as 
it is on a view of the will entirely contrary to that upon which 
the appellant had hitherto proceeded, namely, that the period of 
distribution of residue was the death of the testator, their 
Lordships cannot think that any reference to the point if, in 
India, it was made in argument, was seriously made. 


In these circumstances, it is with some hesitation that they 
deal with it at all. Had they felt disposed favourably to enter- 
tain it they would in fairness to the respondents have hesitated 
to pronounce against them without in the first instance obtaining 
the views of the Divisional Bench upon its soundness. They 
think, however, that the contention fails, and as it is by the 
appellant that it is only now raised they will dispose of it. 
Alternative to the appellant’s other two contentions, it is that 
on the true construction of the will, while there may have been 
a vesting in interest of Sideshwar’s share at the death of the 
testator, there was an actual vesting in possession under cl. 10 
of the will on the attainment by Akhoy of the age of 25, in no 
sense displaced by Sideshwar’s death after that vesting. The 
trusts of the residue thereupon came to an end. Sideshwar’s 
share then became his own indefeasibly and absolutely and now 
devolves upon the appellant as his widow. 


In support of this contention reliance was mainly placed 
upon the judgment of the Board in Christian v. Taylor! and of 
Sargant, J., as he then was, in In re Roberts? and In re 
Bratlsford’. Of the words of cl. 14, “in the event of any sons 
or son’s sons dying without leaving lineal male issue him 
surviving,” it may be said as Lord Haldane said of the corre- 
sponding words of the will in Christian v. Taylor1, that they 


“ Are prima facie to be construed in their literal significance as referring 
to death at any time... Thisrule of interpretation will yield to any 
sufficient intention to a contrary effect to be found in the language of the will 
taken as a whole, but apart from any such indication death at any time is 
what the words taken by themselves must be assumed to mean.” 


If the contrary intention to which Lord Haldane refers is 
to be found in this will, it can only be so found by reading 
cl. 10 as amounting to a provision that on attainment of the 
age of 25 by the youngest of the testator’s sons there is to be a 





1. (1926) A. C. 773. 2. (1916) 2 Ch. 42. 
~ 3. (1916) 2 Ch. 536. ° 
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division of the property in specie and the trusts of cl. 14 are 
then to come to an end. 

Their Lordships are unable to find all this in a clause so 
partial and colourless as cl. 10. 


First of all it is a clause applicable only to sons. It has no 
reference to son’s sons or adopted sons, although the provisions 
of cl. 14 are applicable as much to son’s sons as to sons. 

Secondly, cl. 10 is negative and not positive in form. It 
says that there shall be no partition before a certain event; but 
it does not, even by implication, require that there shall be any 
partition after that event. Still less does it suggest that even 
after that partition the then unexhausted provisions of the will 
to which reference has been made shall cease to have para- 
mount effect. Their Lordships are well aware of S. 343 of the 
Succession Act, as a result of which the annuities at any rate 
might be provided for so as to permit of a partition for an 
absolute’ estate, notwithstanding their continuance. But that 
section does not make it possible to say of this testator that it 
was his intention that the trusts declared by him in cl. 14 should 


. cease to be operative, and in the hands of his trustees, at any 


moment before they were completely fulfilled. 

Their Lordships have, in short, been unable to find in this 
will any indication of an intention sufficient to displace the 
prima facie meaning of the words used in cl. 14. And the 
question is solely one of intention. 

In the result, therefore, their Lordships conclude that the 
appeal fails and should be dismissed. And they will humbly so 
advise His Majesty. 

The costs of both parties to the appeal, taxed as between 
solicitor and client, ought, they think, to be paid out of the 
estate. The difficulty has been created by the testator himself, 
and it was properly brought befare His Majesty in Council for 
final solution. 

Solicitors for appellant: Callingham, Ormond and Maddox. 

Solicitors for respondent: Watkins and Hunter. 


K J.R Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE VENKATASUBBA Rao AND MR. 
Justice REILLY. 


K V. Srinivasathathachar E Appellani* (Petitioner 
2nd Plaintiff) 
v. 
Naravalur Srinivasathathachar .. Respondent (Respond- 
ent-Defendant). 


Civi Procedure Code (V of 1908), S. 54—Applicability—Partition of 
share in portion of estate—Partition tf_need be of land and revenue. 


S. 5+ of the Co.le of Civil Procelure applies only to a case where the 
decree comprehends the partition of the whole of the estate paying revenue 
to Government. It does not apply where the decree is for separate possession 
-of a share of a portion of an undivided estate. 


Moulvi Abdul Razak v. Sreenath Ghose, (1930) I. L. R. 58 Cal. 122, 
relied on. 


Per Penkatasubba Rao, J.—What S. 54 of the Code refers to is the 
partition of the estate assessed to the payment of revenue and not the parti- 
tion of the estate as well as the revenue. / 


Appeal against the order of the Court of the Subordinate 
Judge of Salem, dated 14th November, 1930 and made in I. A. 
No. 269 of 1928 in O. S. No. 62 of 1926. 

C. S. Venkatachariar for appellant. 

B. Sttarama Rao for respondent. 

The Court delivered the following 


JuDGMENTs. Venkatasubba Rao, J.—The question raised 
relates to the construction of S. 54, Civil Procedure Code. The 
Lower Court has made an order directing the decree to be for- 
warded to the Collector for partition being effected. Mor. 
Venkatachari for the appellant contends that the order is 
wrong. It is first urged that the section does not apply unless 
the partition is not only of the land but also of the revenue 
assessed on it ; in other words, unless the division of the Jand is 
to be followed by the apportionment of the revenue. This con- 
struction is opposed to the plain provisions of the section. 
What the section refers to is, the partition of the estate assessed 
10 the payment of revenue and not the partition of the estate 
as well as the revenue. Why in construing the section, which 
ig plain and unambiguous, words not to be found there should 
be imported into it, I fail to see. I agree with the observations 
of Rankin, C. J., on this point in the two cases cited at the bar, 





“A. A. Q. No. 112 of 1931. 26th August, 1932 


subba 
Rao, J. 
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namely, Moulvi Abdul Rasak v. Sreenath Ghosel and Rat 
Kiran Chandra Roy Bahadur v. Rama Nath Dutta Chowdhury. 
But it is unnecessary to pursue this point, as the second conten- 
tion of Mr. Venkatachari is, in my opinion, clearly well 
founded. He argues that what the section contemplates is an 
entire undivided estate and not merely a part of it. In the 
present case, the piaintiff and the defendant were entitled toa 
portion of the undivided estate and the decree directed that that 
portion should be divided into two equal halves. Such a decree 
does not fall within the terms of the section. Is this decree 


one for the partition of an undivided estate P Or again, is it 


for the separate possession of a share of such an estate ? The 
answer is in the negative. A share of an estate is not equiva- 
lent to a share of a portion of an estate ; when the decree 
relates to the separate possession of a share of a portion, that 
decree does not fall within the terms of the section. Trevelyan, 
Ti, expresses this tersely in Jogodishury Debea v. Kailash 
Chundra Lahtry8, in a passage extracted by Rankin, C. J., in the 
first of the two cases already cited. Says Mr. Justice Trevelyan: 

“ The section applies only to a case where the decree comprehends the 
partition of the whole of the estate paying revenue to Government. A decree 


for possession of a share of a portion of an undivided estate is nota decree 
for “ possession of a share of an undivided estate’ in any sense.” 


The intention of the statute seems to he, that. where the 
duty is cast upon the Collector of executing the decree, the 
partition he has to effect is to be both complete and perfect, 
that is, not only is the land to be divided, but the revenue also 
is to be allocated, the object being that the interests of the 
Government are safeguarded and there is also a final adjudica- 
tion of the rights and liabilities of the parties in the sense, that 
one sharer shall no longer be at the mercy of the other co- 
owners; and such a course the Collector can appropriately 
adopt only when the decree relates to the whole, and not 
merely a part of, the undivided, estate and all the parties in- 
terested and to be affected by the proposed division, are before 
him. 

I agree with the view taken of the section by the learned 
Judges of the Calcutta High Court in Moulvi Abdul Razak v. 
Sreenath Ghosel and Rat Kiran Chandra Roy Bahadur v. 





1. (1930) I. L. R+ 58 Cal 122: 34 C. W. N. 892 at 894, 
2, (1930) 34 C. W. N. 895. 3. (1897) I. L. R. 24 Cal. 725 (F. B.). 
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Rama Nath Dutta Chowdhury! referred to by me. The result 
is, the Subordinate Judge's order is set aside and the appeal is 
allowed with costs. 


I must point out that there was some difficulty in the Lower 
Court as regards getting a proper officer appointed for effecting 
the partition. The Commissioner selected reported that with- 
out the aid of an expert Surveyor he was unable to make a 
partition. We direct the Court to appoint a fresh Commissioner 
and would suggest that, if possible, a trained Surveyor should 
be appointed. 


Reilly, J—It appears in this case that the agraharamdars 
of this village in 1876 by an arrangement among themselves 
allotted certain plots of land in,the village to each other to be 
enjoyed separately in accordance with their vrithis, reserving, 
we are told, certain other plots still to be enjoyed in common. 
In course of time plots of land representing about 7/9ths of 
the whole village, we are told, came into the possession of the 
Plaintiff and the Defendant in this suit. The suit is for the 
partition of those plots between the Plaintiff and the Defendant. 
It appears to me quite clear that such a suit does not come 
within the meaning of S. 54 of the Code. It is certainly not a 
suit for the partition of an undivided estate within the words 
of the section. It is not a suit for the partition of the whole 
agraharam village. Nor is it a suit for the separate possession 
of a share of that village. If it were a suit for the separate 
possession of a share of that village, not only would the Plain- 
tiff and the Defendant be parties, but all the agraharamdars 
would have to be parties to the suit. Here we are quite out- 
side the provisions of S. 54 of the Code, as I understand them. 
Perhaps I may also say with respect that I entirely agree with 
the interpretation of S. 54 of the Code given by Rankin, C. J. 
in Moulvi Abdul Razak v. Sreenath Ghose. 

I agree that this appeal should be allowed with costs and 
that the Revision Petition should be dismissed but without 
costs. 

B.V.V. Appeal alowed. 

Reviston Petition dismissed. 


1. (1930) 34 C. W. N. 895. - 2. (1930) I. L. R. 58 Cal, 122. 
R—9 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrRESENT:—Mr. Justice JacKson AND MR. JUSTICE 
MOCKETT. j 


Muthukumara Sthapathiar .. Appellant® (Respondent- 
Pl sati) 
v. 
Sivanarayana Pillai (deceased) and 
another .. Respondents (Appellant 


and his L. R.—Defendant). 


Hindu Law—Joint famiuy—Altenee of share of coparcener—Sutt for 
partition — Mode of deterinining righi to property. 


Where an alienee from a Hindu coparcener sues the other members of 
the family for partition, the aiienee’s right to the property must be worked 
out as on the date of his suit for partition and not as on the date of the 
alienation in his favour. 


Ranyasamt v. Krishnayyan, (1891) I. L. R. 14 Mad. 408: 1 M. L. J. 603 
(F. B.), relied on. 

Chinnu Pilar v. Kalimulhu Chetti, (1911) I. L R 35 Mad. 47: 21 
M. L. J. 246 (F. B.), discussed. 


Appeal under Cl. 15 of the Letters Patent against ‘the 
judgment of the Honourable Mr. Justice Devadoss in E. A. 
No. 255 of .1924 preferred against the decree of the Court of the 
Additional Subordinate Judge of Tinnevelly in A. S. No. 171 
of 1923 (A. S. No. 1256 of 1922, District Court of Tinnevelly) 
preferred against the decree of the Court of the District Munsif 
of Tinnevelly in O. S. No. 420 of 1920. 


K. Rajah Atyar and V. Ramaswami Atyar for appellant. 
T. M. Ramaswams Atyar for respondents. 


The Court delivered the following 


JupGMENTs. Jackson, J.—The facts are set forth in the 
judgment under appeal and need not be re-stated in detail. 

The defendant is alienee from a brother in a Hindu joint 
family and by virtue of the alienation defendant got into 
possession of a certain parcel-of land. The rest of the joint 
family property was dissipated, and then plaintiff, the other 
brother, sued for partition of this parcel. The District Munsif 
dismissed his suit. The Subordinate Judge decreed him a moiety. 
A single Judge of this Court again dismissed the suit, and 
plaintiff appeals under the Letters Patent. 

The parties agree that at the time of the alienation the 
defendant purchased the right to compel partition of the brother’s 


L. P. Appeal No. 29 of 1927. 20th September, 1932. 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 67 


share as it then stood. The plaintif reads this as meaning 
that one-half was purchased, and from the property existing at 
the time of the partition suit defendant can take that half. The 
defendant would read into it something more, that he purchased 
not only the right to the fractional share, but the right to divide 
the family property as it stood on the date of alienation. Put 
mathematically, it may be said that plaimtiff concedes that 
defendant has 4, and defendant claims 5 


It 1s a question which, as the authorities abundantly show, 
cannot be decided by pure law or logic. 

That alienations of a coparcener’s share are inconsistent 
with Hindu Law is laid down by the Privy Council in Suraj 
Bunsi Koer v. Sheo Persad Singhi, referred to by Arnold 
White, C. J., in Chinnu Pillai v. Kalimuthu Chettt® and 
Sankaran Nair, J., on page 56. 

But it was held that in equity a person who had parted 
with his money should receive something in exchange, and 
therefore in Deendyal Lal v. Jugdeep Narain Singh3 the 
alienee was given a right limited to compelling the partition 
which his debtor might have compelled had he been so minded 
before the alienation of his share took place. 

In Hardi Narain Sahu v. Ruder Perkash Misser4 the 
Privy Council interprets this in the sense that “ only that passed 
which the father, the person against whom the decree was 
obtained, had”. A very natural proposition, if one may say so, 
that a man cannot sell more than he has got, “not the share in 
the property, but the right which the father would have to a 
partition”. 

Of course this right to a partition terminates upon death; 
and a coparcener always holds the right subject to this con- 
tingency. So, if the decree-holder literally bought only what 
his vendor had, he bought the right of partition subject to this 


contingency; and when his vendor died, he would have no right | 


at all. 

That seems to be hard logic, and in Suraj Bunsi Koer v. 
Sheo Persad Singhi the alienee was allowed the right even 
after the death of thealienor. “In Madras,” the Privy Council 





1. (1879) L. R. 6 I. A. 88: I. L. R. 5 Cal. 148 at 166 (P. C). 

2. (1911) L L. R. 35 Mad. 47 at 51: 21 M. L. J. 246 (F. B.). 

3. (1877) L. R. 41. A. 247: L L. R. 3 Cal 198 at 209 (P. C.). 
4. (1883) L. R. 11 L A. 26: I. L. R. 10 CaL 626 at 635-636 (P C.) 
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observes on p. 173, “the mortgage executed by the alienor in 
his ‘lifetime’ might operate after his death as a valid charge,” 
and in the Bengal case under consideration it holds that the 
execution proceedings had gone so far as to constitute a valid 
charge which could not be defeated by death before the actual 
sale. 


If this is so, it 1s a clear departure from the dictum that 
an alienor could only sell what he had. He hada right subject 
to the contingency of death, and he sold a right not subject to 
the contingency of his death. 


This diffculty was pressed upon the referring Judges in 
Rangasamt v. Arishnayyani and they thought that in logic the 
alienee would be subject to all contingencies, such as births 
diminishing his alienor’s share and his alienor’s death obliterat- 
ing that share. They referred to a Full Bench the question “ to 
what share in the property is the plaintiff entitled ”. The Full 
Bench held that the purchaser takes an uncertain and fluctuating 
interest. It did not decide what would be the effect of death, 
but observed obtter that because the interests carved out at the 
sale vest in the purchaser at once, the subsequent death of the 
vendee cannot divest the interest which has once vested. On 
this line of reasoning the other subsequent contingencies, such 
as births into the coparcenary might, it may be thought, have 
been treated as not affecting the vested interest; however the 
Full Bench held that the alienated share is affected by subse- 
quent births, and is to be reckoned with reference to the joint 
family as it stands at the time of the suit for partition and not 
as it stood at the time of alienation. 

In Hardt Narain Sahu v. Ruder Perkash Misser® the 
family consisted of father, mother, and minor son. The father 
alienated his share and then made over his interest to his son 
who sued the alienee for possession. 

The Calcutta High Court treating it as a suit for partition 
decreed that the minor, the mother, and the father’s alienee 
should each have one-third. The alienee appealed claiming a 
half. It is not quite clear upon what he based this plea but 
apparently (p. 633) Mr. Doyne on his behalf while conceding 
that the mother would in Bengal be.entitled to one-third on 
partition, argued that before partition she only had a mainten- 


1. (1891) I. L. R. 14 Mad. 408 at 410: 1 M. L. J. 603 (F. B.). 
° 2. (1883) L. R. 11 I. A. 26: L L. R, 10 Cal 626 (P. G). 
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ance right, and probably claimed that the alienee had carved 
out interests at the sale which would vest in him at once, the 
language of the obiter upon death in the Madras Full Bench 
case. The Privy Council quoted (pp. 635-6) the passage already 
cited from Deendyal Lal v. Jugdeep Narain Singhi, “ only that 
passed which the father had” and also quoted “so long as 
Bhagwa lived the alienee had an interest in the property which 
entitled him to demand a partition,” and it then proceeds, “ the 
interest which is purchased is not, as Mr. Doyne argued, the 
share at that time in the property, but it is the right which the 
father, the debtor, would have to a partition, and what would 
come to him upon the partition being made. That is the answer 


to Mr. Doyne's argument that the father was entitled to a 
half ”. 


Then it seems to have been suggested that in any case the 
Calcutta High Court did wrong to decree partition, Ţ d the 
rights of a second son who had been born into~the family 
should be considered. The Privy Council agreed that the 
decree was not proper; but the person appealing was the alienee, 
not the minor, and as the decree for partilion gave him a 
more favourable decree than he may have been entitled to, and 
as no one was urging that he should have less than what the 
decree gave him (there was no cross-appeal) there was no 
ground for altering it. 


The question whether the alienee’s suit was maintainable 
after the alienor’s death came directly before our Court in 
Aiyyagart Venkataramayya v. Aiyyagari Ramayya?: Davies, Tes 
was inclined to follow Kangasami v. Krishnayyan$ to its logical 
conclusion, holding that death was a contingency operating on 
the purchaser’s fluctuating interest; Benson, J., thought that 
the point was decided by authority. They referred the question 
whether the suit was maintainable to a Full Bench. Arnold 
White, C. J., and Moore, J., agreed with Benson, J., that there 
was authority for an affirmative answer, and preferred simply 
stare decisis. Bhashyam Aiyangar, J.,.took the opportunity 
to traverse the whole question, and expressed the opinion that 
Rangasamt v. Krishnayyan3 was wrongly decided. 
re, 

1, Ba ey aie ILL we Ot (PO); 


2. (1902) I. L. R. 25 Mad. n 
3, (1891) I. L. R. 14 Mad. 408: eee Š 
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He quotes (p. 705) the definition of thc alienee’s right 
in Deendyal Lal v. Jugdeep Narain Singhi, which has also 
been quoted above, and puts into his own ‘italics the 
words “before the alienation of his share takes place”. There 


does not seem to be any warrant for this special emphasin, In 


this case there was no question of fluctuating interest, and the 
sentence might have stopped with “compelling the partition 
which his debtor might have compelled” without injury to its 
sense. Even if “ before the alienation of his share” has special 


significance, which I doubt, at most it is a mere obtter on a. 


question not discussed in the case, and upon which it would be 
most danyerous to build. 

Bhashyam Aiyangar, J., next discusses Suraj Bunss Koer 
v. Sheo Persad Singh’, and then Hardi Narain Sahu v. Ruder 
Perkash Missers, which he summarises in this manner (p. 709) : 


“ During the pendency of the suit another son was Lorn to the judgment- 
debtor and it was contended before the High Court that a share should be 
allotted to. auch son also. The High Court overruled this contention 

. The case was carried in appeal to the Privy Council by the purchaser 

: ‘the decision of the Privy Council proceeds on the footing that neither the 
birth of the second son nor the death of the mother affected the share to 
which the purchaser became entitled.” 


As I have shown above the Privy Council so far from 
making this the footing or basis of its decision, absolutely 
declined to go into the matter. 

Lastly, Bhashyam Aiyangar, J., notices Madho Parshad v. 
Mekhrban Singh, where the Judicial Committee ruled in unequt- 
vocal terms that the death of the alienor Zalim renders it im- 
possible to order partition and charge his divided share with 
the money paid him by the alienee. But this was distinguished 
by the Full Bench as referring only to the Mitakshara Law 
obtaining in Oudh. 

Then on p. 713 Bhashyam Aiyangar, J., gives it as his 
opinion that the actual decision in Rangasami v. Krishnay- 
yan’ “is opposed to the principle on which the above decisions 
of the Privy Council proceed”. 

But, as pointed out above, Deendyal Lalv. Jugdeep Narain 
Singh1 is only applicable if emphasis is given to special 





le (1877) L. R. 4 I A. 
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words, and Hardi Narain Sahu v. Ruder-Perkash.Misser) is not 
applicable at all. If Suraj Dunst Koer v Sheo Persad Singhs 
is authority for the proposition that death does not affect the 
alienee’s right, that proposition is not founded there on any prin- 
ciple, but emphasis rather is laid on the peculiar circumstances 
of that case where execution had proceeded almost up to sale. 


Flowever, when the question of fluctuation came directly 
before the referring Judges in Chinnu Pillai v. Kalimuthy 
Cheiti8 they declined to accept the authority of Rangasami v. 
Krishnayyan4, and, thinking that the doubts entertained by 
Bhashyam Atyangar, J., were well founded, they referred to a 
Full Bench the question, whether the mortgagee of a Hindu is 
entitled to proceed against the share of a son subsequently 
born, in family property mortgaged by him. A Bench of five 
Judges was constituted so that, if necessary, ic might overrule 
the Bench of four which decided Rangasami v. Kris rio l~ayyans, 
But unfortunately one of these five dropped out and thabanak- 
as finally constituted only contained four. 


Sir Arnold White, C. J., quotes (p. 52) with approval the 
view of the referring Judges in Rangasami v. Krishnayyant 
but says that it is a position which the Full Bench declined to 
accept. But as he shows immediately afterwards the Full 
Bench did accept the position so far as to rule that the purchas- 
er takes an uncertain and fluctuating interest. What they did 
was to modify this rule by suggesting obiter two exceptions: 
where the fluctuation has worked out to the benefit of the 
alienee by his alienor’s share increasing on the death of other 
members of the coparcenary, and where the share might seem 
to be obliterated by the alienor’s death. 


The learned Chief Justice then points out, as I have observ- 
ed above, that the argument for excepting death might serve 
to except any fluctuation. He next refers to Aiyyagari 
Venkataramayya v. Atyyagart Ramayyat which settled, for 
this presidency, that death is an exception, and concludes: 

“ It seems to me that when once it is held that the death of the alienor 


does not create any right of survivorship to the other coparceners, it follows 
a_a aana aaa gamana ahaaa an 


1. (1883) L. R. IIL A. 26: I. L. R. 
2. (1879) L. R.6 L A. 88: L L. R. 
3. (1911) 1. L. R 35 Mad. 47 : 21 AL L. J. 
4. (1891) I.L. R. 14 Mad. 408: 1 
5, (1902) I. L. R. 25 Mad. 690 ( 


72 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


almost as a necessary corollary ihat the quantum of interest which vests in 
the alienee ib not affected by subsequent changes in the number of coparce- 
ners,” 


This is good logic; but it is equally good logic to say that 
if the alienor only sells what he has got and no more, it follows 
as a necessary corollary that the interest of the alienee fluctu- 
ates. We start with the principle “ only that passed which the 
alienor had”. We recognize an arbitrary exception that death 
does not diminish the alienee’s right; then we make the excep- 
tion itself the principle, and turning round at that point, 
conclude that something passed which the alienor had not got. 
A vicious circle. Either view is rational, but it is impossible to 
pick out one of them as exclusively based either on law or on 
logic. 

Benson, J., accepted and treated as the principal part of his 
judgment the description of Hardt Narain Sahu v. Ruder Per- 
kash Misserl given by Bhashyam Atyangar, J., in Atyyagart 
elie ramayya V. Atyyagart Ramayya3. 

Munro, J., confined himself to a simple affirmative. San- 
karan Nair, J., pointed out that in sheer logic if one fluctuation 
such as death could not affect the alienee’s right, then no fluc- 
tuation would affect it. The question was not dependent on 
Hindu Law. In equity Atyyagart Venkataramayya v. Atiyya- 
gari Ramayya% should be approved, and in equity the alienee 
should not be given more than he had at the time of the aliena- 
tion. It is more consistent with equitable principles to hold 
that the purchaser gets the share which his vendor was entitled 
to at the time of alienation rather than that he gets a fluctuat- 
ing share and he reaches the same conclusion as I have reached, 
that there is no final decision on the point to be found in the 
Privy Council cases. So it is held by this Bench that the 
alienee’s share does not fluctuate, but is to be reckoned as 
from the date of the alienation. Four Judges therefore have 
held that the share does, and four have held that it does not 
fluctuate. _ E - i 

In this state of the law the respondent contends that 
Chinnu Pillai v. Kalimuthu Chetis8 and Ramasami Atyar v. 
Venkatarama Atyart authorize him to work out a partition 
as on the date of the alienation. Ramasami Atyar v. Venkata- 

1. (1883) L. R. 11 L A. 26: I. L. R. 10 Cal 626 (P. C). 
2 (1902) LL R.:25 Mad. 690 (F. B.). i 


3. (1911) L- L, R. 35 Mad. 47:21 M. L. J. 246 (F. B.). 
: 4. (1923) L L. R. 46 Mad. 815: 45.41. L.-J. 203. 
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rama Atyarl merely makes what was condoned in Hardi Narain 
Sahu v. Ruder Perkash Misser3 a rule of practice, allowing 
Courts to decree partition in a suit for recovery of possession; 
and has no bearing upon the theoretical problem. 

: The appellant relies upon Manjaya Mudali v. Shanmuga 
Mudahs where the recognized law is clearly stated, and 
Bakewell, J., points out that the right of the alienee is in 
personam and not tn rem. This judgment would have afforded 


useful material for answering Mr. Doyne in Suraj Bunsi Koer - 


v. Sheo Persad Singh4 and meets the theory that the share is 
something more material than a mere fraction. 

In Subba Goundan v. Krishnamachari6 it is held that a 
purchaser has only an equity as against the other members of 
the coparcenary to work out his interests by a suit for general 
partition. It is not suggested that his equity extends to working 
out a partition as from the date of the alienation; nor indeed 
do 1 find this suggested anywhere except in the judgment ‘under 
appeal. Mr. Justice Devadoss thinks it well settled by Chinnu 
Pillat v. Kalimuthu Chetti that the time at which the share 
of the alienating brother should be determined is the date 
of the alienation. I agree so far as the bare amount of the 
share, the fraction, is concerned. But in that case it was never 
considered that the hotchpot should be taken as that which 
existed on the date of alienation. That question was never 
raised. Then his Lordship cites Ramasami Aiyar v. Venkata- 
rama Atyarl without showing it to have greater import than I 
have found it to have. So that in effect this judgment is simply 
based upon what the learned Judge thinks would be equitable, 
and considering the state of the law, no other basis is possible. 

It remains for us to see if we agree with this view of 
equity. 

In my opinion the most equitable and logical view of this 
vexed question is that the alienor cannot part with more than 
he has got; that is a basic principle which I can understand, and 
I should have been quite prepared to hold that as the right of 


5. (1921) I. 5 : 
6 (1911) L L. R 35 M. 47221 M. L. J. 
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the alienor becomes extinct upon his death, the right of the 
alienee becomes extinct also. However the contrary opinion 
is founded upon a long series of cases and I agree with the Full 
- Bench in Aiyyagari Venkataramayya v. Atyyagars Ramayyal 
that even at that date it was too late to think of upsetting it. 

So the contingency of death stands as an arbitrary excep- 
tion to the rule that the right is fluctuating. 

But I see no reason to import other exceptions, and prefer 
the decision of the four Judges in Rangaswami v. Krishnayyans 
to the decision of the four Judges in Chinnu Pillai v. Kalimuihu 
Chetti8. The former decision is logical, and quite equitable, 
for the alienee has only himself to thank if by delaying his right 
to compel partition he finds his security diminished. 

Holding this view I find no basis for the proposition that 
when be does compel partition the alienee’s right to the property 
must be worked out as from the date of the alienation. And 
even if I agreed with Chinnu Pitas v. Kalimuthu Chethis 
that the share ceases to fluctuate from the date of alienation, I 
should not be prepared to go further and say that there must 
þe a hotchpot hooked to the same date. Such a theory would 
be very cumbersome to work out in practice, for the Court 
might have to take into account transactions which had long 
passed beyond the memory of the parties. It is troublesome 
enough dealing with the present day actualities of a partition 
suit. I therefore hold that the appellant is entitled to take the 
family property as existing on the date of his suit. 

This restores the decree of the Subordinate Judge and the 
appeal is allowed with costs of both appeals in this Court. 

M ocketi, J.—I entirely agree. 


1 would only add that on a close examination of the cases 
cited there does not appear to be an exact authority covering the 
point which we have had to consider. 


I concur with the view of my learned brother that equity 
is best served by taking the property of the family as it stands 
at the date of the partition suit. 


B. V. V. Appeal aiei 





1. (1902) L L. R 25 Mad. 690 (F. B.). 
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LXIV] THE MADRAS LAW JOURNAL REPORTS. 75 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE JACKSON AND MR. JUSTICE 
MOCKETT. ` 
Vasireddi Ramayya and others .. Appellants» (2nd Pet- 
an toner and 1st Peti- 

tioner’s L: Rs.) 
v. 

Mulugu Kotayya and others .. Respondents (Respond- 

ents). 


Limitation Act (IX of 1908), Art. 182 (3)—Review of decree—Par- 
ties not impleaded in review broceeding—A pplication for execution—Time 
limit—Date of review as starting point. 


Where there has been a review of a decree the’ period of limitation for 
purposes of Art 182 (3), Limitation Act, should be taken to run from the 
date of the review, notwithstanding that the persons against whom time is 
reckoned were not parties to the review proceeding. 


` Nagendra Nath Dey v. Suresh Chandra Dey, (1932) L. R. 59 L A. 283: 
63 M. L: J. 329 (P. C.), relied on. ; 


Appeal against the order of the Court of the Subordinate 
Judge of Bapatla, dated tue 14th March, 1929 and made in E.P. 
No. 193 of 1928 in O.S. No. 13 of 1913 on the file of the Court 
of the Additional Subordinate Judge of Guntur. 
` P. Somasundaram for appellants. 

B. Somayya for respondents. 

_ The judgment of the Court was deliyered by 

Mockett, J.—The decree sought to be executed is dated 
16th February, 1914. The Petitioners (Appellants) petitioned 
to execute it against Defendants 4, 18 and 42 (Respondents 1, 
2 and 3) in respect of mesne profits and for possession of a 
plot of land. 

The decree was joint and several against all the defend- 
ants. 

The defendants appealed to the High Court against the 
above decree and the appeal was dismissed on 29th March, 
1916. On 18th January, 1917, the High Court reviewed the 
decree at the instance of Defendants 19, 21 and 22 and limited 
their liability to certain items. The Respondents were not 
made parties to the review application. 

In the present execution petition the appellants give the 
“date of decree” as “Date of amended Decree 18th January, 








—_ 
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1917”. They now appeal against the order in execution in so 
far as the learned Subordinate Judge has held that subsequent 
profits for the years 1910 to 1919 are not recoverable in execu- 
tion as no final decree has been passed in respect thereof. 


We think that this construction of the decree is clearly 
wrong and Mr: Somayya for the 2nd Respondent does not argue 
otherwise. 


There is however a Memorandum of Objections which 
raises a point which if sound goes to the root of the whole 
matter. Mr. Somayya argues that limitation should run not 
from the date of the review order but from the date of the 
original decree. If he is right this execution petition is time- 
barred. The basis of his argument is that inasmuch as the 
Respondents were not parties to the review application their 
legal rights cannot be affected by an ex parte order, that 1s, 
that a fresh period of limitation cannot be created by an 
order in their absence. Article 182 (3), Limitation Act, is 
prima facie against this contention—the words “ where there 
has been a review” are not limited or qualified. 


The cases cited do not in our view support this contention. 
Kotaghiri Venkata Subbamma Rao v. Vellanks Venkatarama 
Rao1, it was urged, is an authority in its favour, but this case 
was decided on the ground that the High Court acted sira 
vires and that such an order could not prejudice absent parties 
who could therefore rightly claim that the original decree was 
intact. Abdul Khadir v. Ahammad Shaiwa Ravuthar’ is a 
case of fraud by one judgment-debtor being invoked to extend 
time against an innocent co-defendant. This position was not 
acceptable to the Full Bench who preferred the view of 
Sundaram Aiyar, J., to that of Phillips, J., in Abdul Khadir v. 
Ahammad Shaiwa Ravuthar8, the subject of the Full Bench 
decision. In that case Sundaram Aiyar, J., at p. 675 observes: 


“ No doubt, where an appeal has been preferred against a decree or the 
decree has been amended or judgment reviewed, time would run for execu- 
tion only from the date of the final or revised decree, though not all the 
judgment-debtors may be concerned in the appeal, review or amendment.” 


The learned Judge then proceeds to distinguish the special 
consideration applicable to fraud under S. 48 of the Code of 


SS SSS 


1. (1900) L. R 271. A. 197: I. L. R. 24 Mad. 1 (P. C.). 
2, (1913) L L. R. 38 Mad. 419 (F. B.) 
ka 3. (1911) L L. R. 35 Mad, 670; 22 M. L. J. 35. 
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Civil Procedure. The respondent is therefore asking us to 
apply to Art. 182 a restricted meaning for which there is no 
authority. On the other hand the recent decision of the Privy 
Council in Nagendra Nath Dey v. Suresh Chandra Deyl is 
strongly opposed to the Respondents’ case. Their Lordships 
dealing with Art. 182 (2) express the following view: 


“There is no warrant for reading into the words quoted any qualifica- 
tion either as to the character of the appeal or as to the parties to it—the 
words mean just what they say.” 


If Mr. Somayya’s argument was accepted by us we should 
have to read into Art. 182 (3) an elaborate proviso protecting 
persons not parties to the review, that is, a qualification as to 
parties which is precisely what the above judgment prohibits. 

We consider that the plain wording of Art. 182 (3) must 
be followed and as there has been a review, time will run from 
the date of the review. 

The result of the above conclusions is that the Appeal 
Against Order No. 22 of 1930 must be allowed and the Memo- 
randum of Objections disallowed with costs throughout. 

' Appeal allowed, 

B. V. V. Memorandum of Objections dismissed. 


PRIVY COUNCIL. 


[Petition for special leave to appeal from the High Court 
of Judicature at Lahore. ] 
PRESENT:—VISCOUNT DUNEDIN, Lorp TomLIN, Lorp 
THANKERTON, SIR GEORGE LOWNDES AND SIR DINSHAH MULLA. 


Mohindar Singh and another .. Appellanis* 
v. 
The King-Emperor .. Respondent. 


Privy Council—Practice—Criminal case—Interference in— Ground for 
—Evidence Act, S. 30—Erroneows reading of. 

The Judicial Committee of the Privy Council does not sit as 4 Court of 
Criminal Appeal Their Lordships will iuterfere with a criminal sentence 
only where there has been something so irregular or so outrageous as to shock 
the very basis of justice. In re Abraham Mallory Dillet, (1887) 12 A. C. 
459, followed. 

The petitioners contended that the Courts in India, on a wrong view of 
S. 30 of the Indian Evidence Act, admitted as substantive evidence against 
them the retracted confession of a co-accused tried jointly with them, and 
that, apart from such confession, there was an insufficiency of evidence to 
warrant their conviction. 





* 5th April, 1932. 
' 1. (1932) L. R 59 I. A. 283: 63 M. L. J. 329 (P. C). é 
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Kotayya. 
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Held, rejecting their petition for special leave to appeal, that these were 
merely points fora Court of Criminal Appeal. 


The petitioners desired to obtain special leave to appeal from 
the judgment of the High Court, Lahore, dated the 7th December, 
1931, which affirmed a judgment of the SessiousJudge of Ferozepore , 
dated the 30th March, 1931, convicting the Ist petitioner of con- 
spiracy to murder and murder and the 2nd petitioner of conspiracy 
to murder and sentencing the Ist petitioner to death and the 
2nd petitioner to transportation for life. 

The petitioners were put on trial jointly with one Jagir Singh 
and three others. The co-accused Jagir Singh retracted before the 
Committing Magistrate a confession previously made by him and 
which was duly recorded by the Additional District Magistrate 
under S. 164 of the Criminal Procedure Code. In his confession 
Jagir Singh gave particulars of his meetings with the petitioners 
and of the inducement offered to him by them to murder the 
deceased, and details regarding the murder. | 

Both the Sessions Judge and the High Court treated the confes- 
sion of 'Jagir Singh as the principal evidence against all the accused, 
including the petitioners. They held that the confession was not 
rendered inadmissible by the subsequent retraction, following in this 
respect the ruling reported in Partab Singh v. The Crownl, They 
further held that the confession was corroborated by independent 
and reliable evidence implicating the petitioners. 

Pritt, K. C. and Sydney Smith for petitioners——The Indian 
Evidence Act, S. 30, did not justify the Courts in treating the 
retracted confession of Jagir Singh as substantive evidence as 
against the present petitioners. The section merely says that the 
confession “may be taken into consideration” by the Court. 
Eliminating the confession there was no other evidence to sustain 
the petitioners’ conviction. The Board will interfere where there 
has been a violation of natural justice: Vaithinatha Pillai v. King- 
Emperor?. l 

Dunne, K. C. and Wallach for Crown. 

5th April, 1932. Their Lordships judgment was deli- 
vered by 

Viscount DungDIN.—Their Lordships have frequently 
stated that they do not sit as a Court of Criminal Appeal. For 
them to interfere with a criminal sentence there must be some- 
thing so irregular or so outrageous as to shock the very basis 











1, (1925) L L. R. 6 Lah. 415. 
2, (1913) L. R. 40 I. A. 193: I. L. R. 36 Mad. 501: 25 M. L. J. 518 (P,C.). 
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of justice. Such an instance was found in Dilles casel, which 
has always been held to be the leading authority on such 
matters. 


In the present case the only real point is as to the meaning 
and effect of a section of the Evidence Act. The petitioners 
contended that a wrong view had been taken of the matter, 
also that upon a proper reading of the section there was an 
insufficiency of evidence to warrant the conviction. Those are 
merely points for a Court of Criminal Appeal. 

Their Lordships will humbly advise His Majesty that the 
petition should be dismissed. 

Solicitors for petitioners: H. S. L. Polak & Co. 

Solicitors for respondent: Solicitor, India Office. 

K. J. R. Petition for special leave rejected, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN PANDALAI. 


Alapati Achutaramanna .. Petttoner* (Plaintif) 
U. 
Vasireddi Jagannadham and 
another .. Respondents (Defendants). 


‘Promissory note—Insufictently stamped—Independent cause of aciion 
apart from the note—Adimission w written statement—IVhether further 
proof ttecessary—S. 58, Evidence Act, applicable. 


If a plaintiff has an independent cause of action apart from the promis- 
sory note executed in his favour and insufficiently stamped, the admission of 
the loan in the written statement is under S. 58 of the Indian Evidence Act 
sufficient to waive the requirements of further proof and to enable the plain- 
tiff to succeed thereon. But if there is no such cause of action, the mere 
admissiou of the fact by the defendant could not give him a cause of action 
and that is not a matter cured by S, 58 or avy other section of the Indian 
Evidence Act, 


Pramaiha Nath Sandal v. Dwarka-Naih Dey, (1896) I. L. R. 23 Cal. 
851, applied. 


_ Muthu Sastrigal v. Viswanatha Pandara Sannadhi, (1913) I. L. R. 38 
Mad. 660: 26 Al. L. J. 19; Altmane Sahiba v. Subbarayudu, (1932) 63 M. L. 
J. 303; Chenbasappa v. Lakshman Ramchandra, (1893) I.L. R. 18 Bom. 
369; Potht Redd: v. Velayuda Stvan, (1887) I. L. R. 10 Mad. 94 and Sheik 
- Akbar v. Sheik Khan, (1881) I. L. R. 7 Cal. 256, referred to, 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the decree of the District Court of West 
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Godavari at Ellore in A. S. No. 180 of 1928 preferred against 
the decree of the Court of the District Munsif of Kovvur in 
O. S. No. 96 of 1927. 

K. Venkatarama Raju for petitioner. 

V. Govindarajachars for respondents. 

The Court delivered the following 

JupGMENT.—The petitioner’s suit for Ks. 400 and interest 
thereon was dismissed by the learned District Jadge of West 
Godavari on the ground that the promissory note sued on was 
inadmissible in evidence as it bore only one anna stamp instead 
of two annas stamp and that the plaintiff’s case which he attempt- 
ed to make by amendment of the plaint that the loan was given 
some eight days before the note was not in-fact true. Conse- 
quently, according to thelearned Judge, the loan and the note 
being contemporaneous, the suit for the loan was not maintain- 
able because the note was inadmissible, vide Muthu Sasirigal 
v. Viswanatha Pandara S annadhil. 

In this Court, it is contended for the petitioner that the 
learned Judge failed to see that both the note and the loan were 
admitted by the respondent-defendant in his written statement 
and that consequently by S. 58 of the Indian Evidence Act it 
was not necessary for the plaintiff-petitioner to prove either the 
note or the loan. The written statement of the defendant does 
contain an express admission of the execution of the promissory 
note as well as an implied admission of the receipt of the loan. 
The petitioner's contention is that in such cases no question of 
admissibility of evidence arises .because evidence is dispensed 
with of facts admitted in the pleadings. For the application of 
that doctrine to this class of cases reliance is placed upon the 
decision of Anantakrislna Atyar, J., in Alimane Sahiba -v. 
Subbarayudus. In that case, in a suit on a promissory note the 


-defendant in his pleadings admitted execution of the note but 


pleaded discharge of the note. The note was produced in evi- 
dence-and marked apparently without question but later on the 
defendant discovered that the stamp on the note had not been 
cancelled and he then raised the question that the note was in, 
valid by S. 12 of the Stamp Act. The learned Judge on those 
tacts held that S. 58 of the Indian Evidence Act applied, and, 
fheréfore, no question of admissibility of the note arose at all. 


1, (1913) L L. R. 38 Mad, 660: 26 M. L. J. 19. 
ii 2, (1932) 63 -M: L. J.-303 at 308, 


- 
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In that sense the note sued on in this case was admitted 
and no question of admissibility therefore arose. But it is 
answered that the learned Judge in Alimane Sahiba v. Subba- 
rayudul did not consider the effect of the language of S. 35 of 
the Stamp Act which says not merely that unstamped instru- 
‚ments must not be received in evidence but that they must not be 
acted upon. It was urged that on the latter part of this langu- 
age it has been held in Chenbasapa v. Lakshman Ramchandra’, 
following the decisions of the Calcutta High Court, that in 
spite of-waiver of proof by an admission under S. 58 of the 
Indian Evidence Act, a note or other instrument insufficiently 
stamped cannot be acted upon or decree given upon it. I have 
not been referred to anything to contradict this and I must 
therefore hold that so far as admission of the inadmissible note 
is concerned, S. 58 of the Indian Evidence Act does not avail 
the petitioner, for in respect of it no decree can be given on the 
note as, to do so, would be acting upon the note. 


But the petitioner has still another string to his bow, and 
that is the admission of the loan. It is said that by reason of 
that admission, to which ne prohibition under the Stamp Act 
can apply, proof by the plaintiff of the fact of the loan being 
waived, he is entitled to a decree because the decision in Muthu 
Sasirigal v. Viswanatha Pandara Sannadhi3 relied upon by the 
Lower Court for refusing to give a decree for the loan is based 
upon the inadmissibility of the proof of a loan which is contem- 


poraneous with an inadmissible note by S. 91 of the Evidence 


Act. Where, therefore, there is no question of proof, S. 91 
does not come into play at all. To this the respondent’s 
answer is that the prohibition of a decree on a loan which is 
contemporaneous with an inadmissible note is not due merely 
to the difficulty of proof created by S. 91 of the Indian Evi- 


dence Act but something more fundamental, namely, absence of: 


any cause of action independent of the note. In brief, the 
respondent’s answer is that where there is a loan and a ¢ontem- 
poraneous promissory note which is inadmissible for want of 
proper stamp there is no cause of action for the loan independ- 
ently of the note. 





1. (1932) 63 M. L. J. 303. 
2. (1893) I. L. R. 18 Bom. 369. 

3.- (1913) L L. R. 38 Mad. 660: 26 M L.-J. 19. 3 
R—1]1 ete ee - oe 
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I am not able to say, though there are stray expressions 
in the judgment of Sadasiva Aiyar, J., in Muthu Sastrigal v. 
Viswanatha Pandara Sannadhil capable of that meaning, that 
this was the real ground of his decision: On ihe contrary, he 
does expressly refer at p. 663 to the ground of the decision in 
these words :— 


“ To import the doctrines laid down in English cases about vague obli- 
gations to repay arising out of equity and not out of contract, or about obliga- 
tions which can be enforced if the plaintiff skilfully draws up his plaint as 
one on account for money had and received concealing the real contract of 
loan which had been reduced to the form of a document is, it seems to me, 
merely trying to nullify S. 91 of the Indian Evidence Act.” 


And Spencer, J., says practically the same thing. In the 
decision which was relied upon in that case, Pothi Reddi v. 
Velayuda Sivan’, the matter is put in similar language at p. 97. 
There money had been paid in the morning and in the evening a 
document which was held to be a promissory note and not 
properly stamped was exchanged. It being held that the in- 
strument was a promissory note the question arose whether the 
plaintiff might be permitted to prove and succeed on the loan. 
The learned Judges say: 


“ We cannot assent to such a doctrine, and to do so would entirely nullify 
the provisions of S. 91 of the Indian Evidence Act.” 


And later 

“It isa necessary condition to every written contract that the terms 
should be orally settled before they are reduced to writing, and to hold when 
such a contract has been reduced to writing, that a plaintiff can take advan- 
tage of the absence of a stamp on the promissory note to sue at once for the 


return of money which he may have contracted to lend for a fixed period, 
would entirely defeat the provisions of S. 91 of the Indian Evidence Act.” 


_ In this case also, the Court founded its decision on S. 91 
of the Indian Evidence Act and did not purport to lay déwn 
that where there is a cause of action complete in itself before 
the giving of the promissory note and independently of it, the 
plaintiff would not be able to prove it. | 

The question then- is, whether this is a case where sub- 
stantively the petitioner has an independent: cause of action’ 
apart from the note. If he has, the admission of the loan 
in the written statement is under S. 58 of the Indian- Evi~ 
dence Act sufficient to waive the requirements of further 
proof and to enable the petitioner to succeed thereon. But if 
there is no such cause of action, the mere admission of the fact 





1, (1913) L L. R. 38 Mad. 660: 26 M. L. J. 19. 
2. (1886) LL R10 Mad. 4, ` 
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by the defendant could not give him a cause of action and that 
is not a matter cured by S. 58 or any other section of the Indian 
Evidence Act. On this point, two decisions `of thè Calcutta 
High Court have been cited, one in Sheikh Akbar v. Sheikh 
Khani, and the other in Pramatha Nath Sandal v. Dwarka 
Nath Dey3. In the earlier case, Garth, C. J., described the two 
classes of cases, the first in which the plaintiff has a cause of 
action independently of the inadmissible instrument and the 
second where there is no such cause of action. In the case 
before him he held that there was no such independent cause 
of action. In Pramatha Nath Sandal v. Dwarka Naih Deys 
Sir Comer Petheram, C. J., and another learned Judge had a 
case very like the present. The plaintiff had lent Rs. 200 to the 
defendant and taken a Aaichttta which wag held to be a promis- 
sory note which should have been stamped with a two-anna 
stamp but only bore one anna receipt stamp. The Judge of the 
Small Cause Court came to the conclusion that the plaintiff had no 
cause of action independently of the document and the document 
itself being inadmissible dismissed the suit. It was held that 
this dismissal was wrong. The learned Chief Justice said: 


“The defendant by his written statement admitted that he borrowed 
Rs. 200 from the plaintiff, and there can be no doubt that an implied contract 
to repay money lent always arises from the fact that the money is lent, even 
though no express promise, either written or verbal, is made to repay it.” 


Referring to Sheikh Akbar v. Sheikh Khani, which was 
cited for the defendant and after setting out a passage from 
page 260 thereof, the learned-Chief Justice proceeded: 


“These words, taken alone, may scem to indicate that when a bill or 
note is taken for a debt the action must be brought upon the bill or note; and 
that if for any reason the document is excluded, the action must fail; but a 
reference to the earlier portion of the judgment shows that such was not the 
meaning of the Chief Justice, and that when he spoke of a deposit. he did not 
mean a loan, as he then says where money is lent and a bill or note given for 
the loan which is not paid at maturity, the creditor may disregard the note 
and sue on the original consideration.” 


I very respectfully adopt these words and think that there 
is nothing to show that that case is not applicable to the present 
or similar cases. 

This view is as far as I know not against any decision of 
this Court to which my attention has been drawn and it is in 
keeping with the English decisions upon the point and .is 
certainly in consonance with the requirements of substantial 
justice. For though the defendant contested the suit on the 








1. (1881) LL. R 7 Cal 256, 2. (1896) I. L. R. 23 Cal, 851, ° 
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ground that the note was inadmissible in evidence, he not only 
admitted the loan in his pleading but had a month before the 
suit provided for its payment by executing a mortgage and 
leaving money with the mortgagee to pay the plaintiff. Holding 
therefore that the loan sued for was admitted by the defendant 
in his pleadings and that therefore no further proof was re- 
quired, the plaintiff-petitioner was entitled toa decree. The 
decree of the learned District Judge is set aside and that of the 
District Munsif restored. The petitioner will have his costs 
here and in the District Court. 

K. C. —— Decree set aside. 


PRIVY COUNCIL. “ 


[On appeal from the Court of the Judicial Commissioner, 
‘Central Provinces. | 


PRESENT :—Lorp BLANESBURGH, LORD MACMILLAN AND 
SIR GEORGE LOWNDES. 


Moulvi Zahir-ul-Said Alvi .. Appellante 
v. 
R. S. Seth Lachhmi Narayan .. Respondent. 


Consent decree—Appeal to Privy Counci—Competency of. 


No appeal lies to the Privy Council from a decree professedly made 
with the consent of the parties, and which did not, except so far as authorized. 
by consent, embody any judicial finding by the Court itself. It can, if at all, 
be set aside only in substantive proceedings appropriate to that particular 
remedy. 


Appeal No. 67 of 1929 from a decree of the Court of the 
Judicial Commissioner, Central Provinces, dated the 21st 
October, 1926. 

The only question for determination on the present hearing 
was, whether the appeal to the Board was competent, in view of the 
circumstance that the decree appealed from was in fact made by 
consent of the parties. 

(See, inter alta, 60 M. L. J. 648, where the previous proceeding 
before the Board is reported.) 

Abdul Majid for appellant. 

J. M. Parikh for respondent. 


15th July, 1932. Their Lordships’ judgment was delivered 
by i 
Lorp BLANESBURGE.—In this case the only question their 
Lordships have now to determine is whether the decree appealed 





° =P, C Appeal No. 67 of 1929, 15th July, 1932. 
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from, of the 21st October, 1926, which in terms is not expressed 
to be by consent, was in fact made by consent. In obedience to 
an order of His Majesty in Council of the 12th February, 1931, 
made in accordance with advice humbly tendered by their 
Lordships to His Majesty, a remit was sent to the Court of the 
Judicial Commissioner of the Central Provinces, being the 
Court which pronounced the decree in question, requesting that 
Court to inform their Lordships whether or not the decree was 
in fact made by consent. 


Their Lordships have now been informed by the Court of 
the Judicial Commissioner in a report made to the Board, that 
its judgment of the 21st October, 1926, and the decree appealed 
from following thereon, were professedly made with the consent 
of the parties: that is to say, the decree was consensual and 
did not, except so far as authorised by consent, embody any 
judicial finding by the Court itself. Accordingly the decree is 
one from which no appeal to His Majesty in Council can be 
entertained. Only in substantive proceedings appropriate to 
that part'--"— remedy can it, if at all, be set aside. As the 
Court of the Judicial Commissioner has declared that it pro- 
ceeded entirely upon the consent of parties in making the decree 
appealed from, their Lordships have not thought it necessary 
to consider the other statements in its report as to the suffici- 
ency or otherwise of that consent. Upon that declaration alone, 
they must deal with the appeal on the footing that it is entirely 
incompetent, and they must humbly advise His Majesty that it 
be dismissed, and with costs. 

Solicitors for appellant: Francis and Harker. 

Solicitors for respondent: T. L. Wilson & Co. 


K. J. R. Appeal dismissed. 


PoC: 


Zahir-ul- 
Said Alvi 








Basivireddi 
v. 
Kamarajt. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
-- PRESENT :— MR. Justice MADHAVAN Nair. 
Die Basivireddi (minor) by 
Poe and guardian Manikyam .. Appellani*® (3rd res- 
pondeni—3rd Judgment-debior) 
d v. 
Gadi Kamaraju and others .. Respondents (Pett 
a itoner-Decree-holder and Respond- 
i enis Judgment-debtors 1 and 2). 


' Morigage—Moveables—Remedy of morigagee—Decree for sale— 
Enforcement—Separate swit for personal decree tf necessary—Subsequent 
mortgagee of moveable and itmmoveable properties—Remedy subject to 
prior mortgages’s lien. 


-A mortgage of moveable property is valid and a decree for sale can be 
pasted: in enforcement of that mortgage. Where the decree directs the sale 
of the mortgaged property the decree-holder can proceed to sell in execution 
and need not wait till after he files a fresh suit and obtains a personal decree 
against the mortgagor. 

Mahamaya Debi v. Haridas Haldar, (1914) I. L. R. 42 Cal. 455, referred 
to. 

l Where a mortgagee of moveable property obtained a decree for sale and 
subsequently in a suit to which he was a party another mortgagee of the 
moveable and immoveable properties obtained a decree, 


Held, that assuming the mortgagee of ihe moveables had only a lien on 
the property, the subsequent mortgagee decree-holder’s right was subject to 
such lien. 


` Appeal against the order, dated 10th March, 1927, of the 
Court of the Subordinate Judge of Narasapur in Appeal 
No. 127 of 1926 preferred against the order, dated 10th April, 
1926,:of the Court of the District Munsif of Narasapur in 
E.P. No. 60 of 1926 in O. S. No. 296 of 1924. 
G. Lakshmanna for appellant. 
- Ch. Raghava Rao and A. Sundaram Aiyar for respon- 
dents. - > ae i 
The Court delivered the following 
JupGMENT.—The point for determination in this Civil 
Miscellaneous Second Appeal is whether the decree-holder in 
O. S. No. 296 of 1924 is entitled to take the amount in deposit 
in preference to the decree-holder in O. S. No. 410 of 1918. 


The decree-holder in O. S. No. 410 is the appellant before 
this Court. In O. S. No. 296 the Ist respondent obtained a 
mortgage decree. The subject-matter of the mortgage was 


immoveable property and the crops that may grow on it. The 
——_e_ aan Na aaa aaa aaa aaa a aan ang, 
°*C, M. S. A. No. 218 of 1927. 7th September, 1932, 
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decree stated generally that the decree-holder may realise his 
decree by sale of the mortgage property. To that decree‘the 
present appellant was a party as he also held a mortgage over 
the same property. He was the 3rd defendant in the suit. 
Before the execution of the mortgage decree the present appel, 
lant obtained a money decree and brought the standing crops 
on the propeity to sale. The mortgagee decree-holder then- put 
in an application stating that the amount brought into. Court 
should be utilised towards the discharge of his decree.. “His 
prayer was thal the deposit amount may be transferred to. ‘his 
mortgage suit and that meanwhile the said amount may be 
attached and prevented from being paid to others. 


It is undoubted law that a mortgage of moveable property 
is valid, and a decree can be passed in enforcement of that 
mortgage. The learned District Munsif held that inasmuch as 
the mortgage was of moveable property the decree-holder’ stight 
was not to take steps to sell it, but to enforce the lien which 
alone he has on the moveable property by obtaining a decree for 
money in a subsequent suit and as the procedure whith the 
decree-holder has resorted to was unwarranted in law, He djs- 


missed his application. In appeal the learned Subordinate Judge 
set aside the order of the District Munsif and ordered executiott 


to proceed. 
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In this second appeal Mr. E EEA has again vengi 
sised the point on which the decision of the District Munsif is 
based, 4. e., his contention is that without obtaining a separate 
personal desee no execution can be proceeded with against the 
moveable property. What he states is that a separate suit 
should be instituted and it is only after obtaining a decree- for 
money that any execution can be taken. In my opinion “this 


contention cannot be accepted. Once a decree for salè of the’ 


property has been passed, the distinction that part of the thort 
gage property is moveableand part is immoveable.is altogether 
effaced. There is a decree for sale of the mortgage property 
including the moveable as well as the immoveable prdpetty 
and as the decree gives the decree-holder the right tosell, I think 
without resorting to a separate suit the mortgage property can be 
brought to sale. Otherwise the position will lead to this complica- 
tion. Having once obtained a decree for the sale of the pro- 
perty moveable though it may be he cannot execute that decfee 
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Bani cedd unless he obtains another decree in respect of the same property. 
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A suit for the same relief in those circumstances cannot lie. 


There is no direct authority on this point in any decision 
of the High Court but a decision in Mahamaya Debt v. Haridas 
Haldar! lends support to the conclusion arrived at by the 
Appellate Court. There, there was a mortgage of intangible 
property and a decree for foreclosure was passed. The learned 
Judges held that such a decree could be passed and executed. 
Relying on that decision the learned commentator, Sir D. F. 
Mulla, in his Civil Procedure Code, says: “A mortgagee of 
chattels is entitled to foreclosure quite as much as a mortgagee 
of immoveable property.’’# If a mortgagee of chattels is entitled 
to foreclosure quite as much as a mortgagee of immoveable pro- 
perty, I do not see any reason why a mortgagee of moveable 
property is not entitled to right of sale quite as much asa 
mortgagee of immoveable property. 

In this case there is a further difficulty. The present 
appellant was a party to the decree in the mortgage suit. Even 
assuming as is argued on his behalf that there was only a lien 
declared by the decree as regards the moveable property, still 
being a party to the decree, his rights can only be subject to 
this lien and he cannot be heard now to say that his rights 
should be recognised first; and that the rights of the decree- 
holder in the mortgage suit should be recognised only later. 

In these circumstances I think the order of the Lower 
Court is right and this Civil Miscellaneous Second Appeal is 
dismissed with costs. 

B. V.V. Appeal dismissed. 
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PRESENT :—Sır Horace OWEN Compton BEASLEY, Kt., 
Chief Justice AND Mr. Justice REILLY. 
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Criminal: Trial—Discovery of stolen goods—Relevancy in case of 
wiurder— Person in possession failing to explain—Inference—Prestimptions 
of fact Mode of drawing—Statements made by witness to Police during 
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The possession of stolen things and the failure to explain that possession 
may be relevant and important facts in cases other than those of simple 
theft. When things, which were on a murdered person’s body at the time 
when he was murdered, are traced to a person accused of the murder and he 
admits having concealed those things and fails to give any explanation for 
their possession, those may be important facts for use in making an inference 
that the accused took part in the murder. 


Observations in Sogaimuihu Padayacht v. King-Emperor, (1925) 
I. L. R. 50 Mad, 274, not followed. 


Rex v. Schama and Abramovitch, (1915) 84 L.J. K B. 396 and 
Emperor v. Sheikh Neamatiulla, (1913) 17 C. W. N. 1077, referred to. 


In making presumptions of fact or in drawing inferences of fact from 
evidence a Judge or a Jury must always have regard to the known facts of 
the case. They should not isolate a particular fact or group of facts from 
surrounding circumstances and discuss the logical inference therefrom. 


Statements made by a witness to the Police in the course of the investi- 
gation of a case can never be used to corroborate the witness’s evidence; and 
if the written record of what a prosecution witness has said to the Police is 
to be used to contradict him under S. 162, Criminal Procedure Code, it must 
be proved and used in accordance with the provisions of S. 145 of the 
Evidence Act. 


Appeal against the order of the Additional Sessions Judge 
of the Court of Session of the Guntur Division in Case No. 58 
of the Calendar for 1931. 

S. Vepa for appellant. > 


Parakat Govinda Menon for The Public Prosecutor (L. 
H. Bewes) on behalf of the Crown. 


The Court delivered the following 


JUDGMENTS. Reilly, J—Accused 1 in this case, the Appel- 
lant before us, a boy of 16, has been convicted of murdering 
Ambama, a girl of 12—14, at Amaravathi, on 30th September, 
1931. Accused 2 in the case, who was charged with the same 
offence, was acquitted. r 


There is undisputed evidence that Ambama, who lived at 
Amaravathi with her mother, P. W. 1, was at her mother’s 
house soon after dark on the evening of 30th September: she 
then went to the adjoining house, where P. W. 3 lives: about 
evening-mealtime she was missing: her mother and relations 
searched for her all night but did not find her: early the next 
morning her dead body was found ina ruined and deserted fort 
at Amaravathi: death had been due to strangulation, part of 
her sari having been tied tightly round her neck with four 
knots: there were three incised wounds, described by P. W. 10, 
the Sub-Assistant Surgeon, who examined the body, as “ muscle- 


deep,” one above the navel, one on the left side of her abdomen 
R—12 
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and one on the back of her left wrist: there were also indica- 
tions that she had been raped: a pair of silver anklets, two pairs 
of gold-plated copper bangles and a gold bead necklace, worth 
in all Rs. 45-—50, which Ambama had been wearing on the 
previous evening and was in the habit of wearing, were missing 
from the body. P. Ws. 2 and 4 have given some evidence 
against the Appellant, which the learned Sessions Judge regards 
as quite untrustworthy aud which it is not suggested for the 
Public Prosecutor we should treat as of any value. P. W. 5,a 
lamp-lighter, has given evidence that, while he was lighting 
lamps on the evening of 30th September, he saw Ambama going 
alone through the bazaar towards a temple, by which he appears 
to mean the temple close to the ruined fort, where her body was 
found next day. P. W. 3 says that about sunset on the evening 
of 30th September Ambama came to her house to play, as she 
used to do, and that, while they and others were playing, 
Ambama went away saying that the Appellant was calling her. 


The evidence against the Appellant is that on the morning 
of 4th October, after he had been arrested, he said in the presence 
of the Inspector of Police, P. W 7, the Sub-Inspector, P. W. 15, 
the Village Mapistrate, P. W. 8 and P. W. 9, an Assistant 
Karnam, that he and Accused 2 had hidden Ambama’s orna- 
ments in the fort and that he would show them: what he said 
was recorded in Ex. B, which was signed by P. Ws. 8 and 9 
and others: then they all went to the fort, and at a spot about 
25 feet from the place where the body had been found the 
Appellant removed some tiles and took out the earth, in which 
they had been buried, a pair of silver anklets and two pairs of 
gold-plated bangles, which have been identified as those 
Ambama had been wearing. The recovery of these things is 
recorded in a later part of Ex. B, which is again signed by P.Ws. 
8, 9 and others and at this place also by the Sub-Inspector. The 
evidence of what the Appellant said and did on that occasion has 
not been recorded in the witnesses’ depositions in the Sessions 
Court as fully and explicitly as it should have been. But what 
I have mentioned is the effect of their depositions and of Ex. B. 
That the Appellant said and did what I have mentioned is not 
now disputed; nor is it disputed that the anklets and bangles 
then produced by him, M. Os. 1 and 2, are the anklets and 
bangles which Ambama was wearing on the evening of 30th 
September. And of neither his production of the ornaments 
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nor his statement that he and Accused 2 hid them has the 
Appellant ever offered any explanation. At the trial he 
merely denied them. 


It has been contended for the Appellant that evidence of 
his statement that he and Accused 2 hid the ornaments in the 
fort is not admissible. But that part of his statement distinctly 
relates to the discovery of the ornaments and is admissible 
under S. 27 of the Evidence Act—cf. Queen-Empress v. Nana! 
and the opinions of all the Judges in Sogatmuthu Padayachi v. 
King-Emperor’. What is much more seriously contended is 
that the production of the ornaments by the Appellant and his 
statement that he and Accused 2 had hidden them provide no 
ground for inference that he murdered, or took part in the 
murder of, Ambama. It is suggested that from the Appelfant’s 
possession and hiding of the ornaments no more sertous infer- 
ence should be drawn than that he stole the ornaments. 
Mr. Vepa for the Appellant has relied on the opinion of 
Wallace, J., in Sogainuthu Padayachi v. King-Emperor’, with 
whom, when the difference between Wallace, J., and Devadoss, 
J., was referred to him, Spencer. J., agreed. In that case there 
was evidence that the Pandarasannadhi of a mutt had been 
murdered and that some jewels, currency notes, etc., belonging 
to the murdered man or to his mutt were produced by the 
accused after making statements admissible under S.-27 of the 
Evidence Act that they had buried them. The accused offered 
no explanation how they caine to be in possession of the things; 
but Wallace, J, refused to draw an inference that they had 
taken part in the murder. I gather from the report that the 
things recovered were buried by the accused at a considerable 
distance from the mutt, where the murder was committed. It 
appears that none of the things was on the person of the 
murdered man at the time he was killed, that there was no 
evidence that they were inthe mutt at the time of the murder, 
that there was no cvidence that they were missing when the 
murder was discovered and that there was evidence that, after 
the murder was discovered and before the loss of these things 
was discovered, the jewel-room of the mutt, in which they Had 
been kept, was raided by the people of the crowd who came to 


= 
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the mutt after the murder was discovered. With respect it 
appears to me clear that Wallace, J., was right in that case in 
refusing to draw from the production of the jewels and notes 
by the accused and their admissions that they had buried them 
an inference that they had taken part in the murder of the 
Pandarasannadhi. 


Mr. Vepa however relies, not on the actual decision in that 
case, but on passages in the judgments of Wallace, J., and 
Spencer, J. In Wallace, J.’s judgment he says: 


“In sucha case I am confident that neither law nor justice justifies the 
hanging of a man simply because he does not plead guilty to being a thief or 
a receiver of stolen property. The Court has to be satisfied not merely that 
the thief could not have come into possession of the property unless murder 
has been committed, but also that he could not have come into possession of 


the property unless he himself has taken part in the murder or was privy 
to it.” i 


Spencer, J, expressed agrecment with the first of those 
sentences and also said: 


“When the charge is that the accused committed murder or theft ina 
building or both, is it legitimate to presume that the accused are guilty of the 
more serious offence of murder because they are unable or unwilling to 
explain their possession of stolen property? J think the answer must be that 
if there is other evidence to connect the accused with the death of the 
murdered man, a jury -or in this country a Judge, may find upon circum- 
stantial evidence that he is the murderer. But when the unexplained 
possession of stolen property is the only circumstance appearing in the 
evidence against an accused charged with murder and theft, the accused 
cannot be convicted of murder unless the Court is satisfied that possession of 
the property could not have been transferred from the deceased to the 
accused except by the former being murdered.” 


With great respect these general statements do not appear 
to me to have been necessary for the disposal of thé case in 
which they were made. But it must be remembered that the 
first sentence quoted from Wallace, J.’s judgment begins with 
the words “In such a case,” meaning such as the one with 
which he was dealing; and I do not think it was fair to the 
learned Judge to quote the rest of the sentence, as Spencer, J., 
did, omitting those very important qualifying words. But with 
the greatest respect I do not understand why the sentence even 
with those qualifying words appears in the judgment. I do not 
understand why any reference to the nature of the punishment 
which may follow should be brought into a discussion of the 
inference of fact to be drawn from certain evidence. And, 
as for convicting a man of murder in such a case or in any case 
“simply because he does not plead guilty to being a thief or a 
receiver of stolen property,” no one can seriously suppose that 
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any such question ever arose. And the statement that, “ the 
Court has to be satisfied not merely that the thief could not 
have come into possession of the property unless murder has 
been committed but also that he could not have come into 
possession of the property unless he himself has taken part in 
the murder or was privy to it,” whether intended to apply 
generally or only to the case with which the learned Judge was 
then dealing, was I venture to think a serious overstatement. 
When it is the duty of a Judge or a Jury to draw from evidence 
a reasonable inference, it is not their duty to find that there 
was no conceivable possibility other than the conclusion which 
they reach. It is not possible for reasonable men to conduct 
the affairs of life or to make judicial decisions on questions of 
fact with mathematical certainty. And again with the greatest 
respect Spencer, J.’s remark as to what can be done “ when the 
unexplained possession of stolen property is the only circum- 


stance appearing against an accused charged with murder and | 


theft” does not appear to me to be helpful apart from the fer 
that it 1s inconsistent with the latter part of the same sentence. 
We are here dealing with inferences of fact and presumptions 
of fact within the principle of S. 114 of the Evidence Act. It 
is often instructive to observe what inference other Judges have 


UNL 


ia es to draw from certain evidence or what assump- 


tions™-vnDresumptions of fact they have thought fit to make in 
certain circumstances. But outside the sphere of presumptions 
of law it appears to me a waste of words and effort for any 
Judge or any Court to attempt to lay down by general ruling, 
or even to express general opinions, what inference may or 
may not be drawn by other Judges from other facts in other 
cases. That is a matter which Anantakrishna Aiyar, J., and I had 
to discuss recently in Sri Raja Bommadevara Chayadevaimmea 
v. Venkaiaswamyl. There is one general rule which must never 
be forgotten, namely, that in making presumptions of fact or in 
drawing inferences of fact from evidence a Judge or a Jury must 
always have regard to all the known facts of the case. And 
that they must do so because they are required to decide on all 
questions of fact as reasonable men. To attempt to isolate a 
particular fact or group of facts from surrounding circum- 
stances and to discuss the logical inference may be useful 
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mental exercise; but it appears to me wholly out of place in a 
judicial decision. 


What are the facts proved in this case? The girl Ambama 
was murdered in the ruined and deserted fort at some time 
between lamp-lighting time on the evening of 30th September 
and the early morning of lst October: she was also raped: 
ornaments of considerable value, which she habitually wore and 
which she was wearing on the evening of 30th September, were 
missing from her body when it was discovered the next morning, 
though there were then on the body some trinkets of small 
value: the Appellant, as he admitted on 4th October, with 
Accused 2 buried all the missing ornaments but one at a spot in 
the fort only a few yards from the place where the girl was 
murdered, and from that spot he produced those ornaments: he 
made that admission when he was under arrest for the murder 
of the girl to the officers who were investigating the murder: 
neither then nor at any other time has he given any explanation 
adrhissible in evidence of his connection with the ornaments. 
Of the surrounding circuinstances we may infer from the 
evidence that Ambama might go about the town by herself 
without exciting surprise, that her mother, when she was 
missing, thought it possible that she had gone off to watch a 
theatrical performance, and that she went away from P. W. 3’s 
house on the evening of 30th September in the middle of a 
game, saying that Accused 1 was calling her, which did not 
excite any protest from P. W. 3. What is the reasonable 
inference to be drawn from the proved facts? It has been 
suggested that before it can properly be inferred from these 
facts that the Appellant took part in the murder of Ambama 
all other possible explanations of his part in burying the 
ornaments must be shown to be untrue or very improbable 
and that the fact that he was at one time in possession 
of these ornaments shows at the utmost that he took part 
in stealing them: possession of stolen property it is urged may 
be evidence of theft but not of a more serious offence. These 
arguments I think involve confusion of thought. The evidence 
that an accused person was in possession of stolen property 
soon after it was stolen is most commonly of use in theft cases. 
But the possession by itself is never sufficient evidence that the 
possessor was the thief. In such cases it is the possession of 
tlre stolen property soon after the theft combined with the 


LXIV| THE MADRAS LAW JOURNAL REPORTS. 95 


failure of the possessor to give any reasonable explanation of 
his possession which enables the Judge or Jury to draw an in- 
ference that he was the thief, if after considering all the cir- 
cumstances, so far as they are known, they think that inference 
reasonable. There may be many conceiveble explanations why 
the accused person was iu possession of stolen property. He 
might have been induced by the real thief innocently to take 
care of the stolen things; he might have been compelled to do 
so under a threat of violence; he might have seen the real thief 
drop them or he might have found them lying on the ground, 
and in either case he might have intended to misappropriate 
them or merely to keep them until he ascertained who was 
their owner; he might have himself stolen them from the 
original thief or have robbed or murdered the original thief in 
order to get possession of them. There may be a hundred 
possible explanations other than that he himself was the 
original thief. But it is not for the Judge or Jury to invent òr 
imagine such explanations. It is for the accused person to 
give his explanation, if he has one. If he gives no explanation, 
then it is for the Judge or Jury as reasonable men to draw an 
inference from the proved facts after considering all the circum- 
stances. And on the way to that inference they may raise such 
presumptions of fact as appear to them reasonable presump- 
tions which arise from their experience of the world and of 
life, the course of human conduct and human nature. Such 
presumptions they will often reach by unconscious reasoning, 
and they will be based not on facts proved by evidence in the 
case but on facts of general knowledge In essence such pre- 
sumptions also are inferences of fact. It is not the law that 
the Judge or Jury must be certain that no other explanation of 
the tacts is possible before they find the accused person guilty. 
But, if their infereuce is that he is guilty, it must be a reason- 
able inference reached with due regard to all the circumstances 
and with such care and assurance as a reasonable man would 
think necessary before he drew an important inference in his 
own most serious affairs, and all the facts proved must be 
clearly in their minds, including the very important fact that 
the accused person has offered no explanation of his possession 
of the stolen things. The Judge or Jury must be satisfied that 
there is no reasonable douht that the accused person was the 


thief, and in that sense they must be satisfied that the ofily 
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explanation of the facts reasonably to be accepted is that he was 
the thief. It is not required that they should be satisfied that 
no other conceivable explanation is consistent with the facts. 
If the accused person offers a reasonable explanation, then, as 
pointed out by the Court of Criminal Appeal in Rer v. Schama 
and Abramovttchl, it is for the prosecution to show that that 
explanation is untrue. But, if the accused offers no explana- 
tion, it is not for the Judge or Jury to invent one. One of the 
facts before them, which it is their duty to take into account, 
is the fact that he has offered no explanation. 


The possession of stolen things and the failure to explain 
that possession may be relevant and important facts in cases 
other than ihose of simple theft. When the theft has been com- 
mitted in the course of, or in connection with, house-breaking, 
they may often be important facts foi use in making an infer- 
ence that the accused person took part in the house-breaking. 
And, when things, which were on a murdered person’s body at 
the time when he was murdered, are traced to a person accused 
of the murder and he gives no explanation of his possession of 
them, those may be important facts for use in making an infer- 
ence that he took part in the murder—cf. Queen-Empress v. 
Sam13, The Public Prosecutor v. Chirredds Munayya% and The 
Emperor v. Sheikh Neamatullas. In the present case it is possible 
to suggest many conceivable explanations how the Appellant 
came to join with Accused 2 in burying Ambama’s ornaments. 
It is not inconceivable that they took the ornaments from her 
while she was alive and that some one else afterwards murdered 
her. It is not inconceivable that they found her lying dead and 
then removed her ornaments. It is not inconceivable that 
Accused 2 murdered her and afterwards forced the Appellant 
to assist him in burying the ornaments. It is possible to imagine 
many other explanations of what the Appellant has admitted 
that he did. But it is not for us to invent those explanations. 
During all the time which has elapsed since the Appellant made 
hisadimission on 4th October he has never offered any such 
explanation. We have no right, and the learned Sessions 
Judge had no right, to indulge in speculation. We must return 
to the question what in the circumstances is the reasonable 





1. (1915) 84 L. J. K. B. 396. 2, (1890) I. L. R. 13 Mad. 426. 
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property is the only circumstance appearing in the evidence 
- against an accused charged with murder and theft, the 
accused cannot be convicted of murder unless the Court is 
satisfied that possession of the property could not have been 
transferred from the deceased to the accused except by the 
former being murdered. Wallace, J., qualifies his statement by 
the use of the words “in such a case”; but Spencer, J.’s observa- 
tions have no such important qualification. In my view, it 1s 
not correct to say that the Court is not entitled to draw the 
inference that the accused committed a murder or was present 
when it was committed when the accused is found in possession 
of the property proved to have been in the possession of the 
murdered person at the time of the murder or is able to point 
out the place or places where such property is concealed and 
admits having concealed such property and fails to give any 
explanation for the possession of those goods or their disposal 
or such an explanation as can reasonably be accepted. S. 114 
of the Indian Evidence Act allows the Court to draw inferences 
of fact and presumptions of fact. That section provides: 
“The Court may presume the existence of any fact which it thinks 
likely to have happened, regard being had to the common course of natural 


events, human conduct and public and private business, in their relation to 
the facts of the particular case.” 


This section, therefore, entitles the Court to draw any 
reasonable inference or presumption of fact. It is a matter of 
common procedure to utilise evidence of this kind and the pre- 
sumption such as this in connection not only with theft and the 
receipt of stolen goods but with more aggravated offences. I 
propose to refer to two cases only. One of which deals very 
clearly with the presumption in the case of the offence of receiv- 
ing stolen property and the other with the presumption in a 
case of murder. The former is an English case, vis., Res v. 
Schama and Abramovstchi. The appellants there were 
charged with the offence of receiving stolen goods well knowing 
the same to have been stolen. The evidence for the prosecu- 
tion established that the appellants were in possession of goods 
recently stolen and the Judge in directing the jury said: 


“ Tt is the duty of the prosecution to prove the case against the prisoners, 
The burden of proof is on them up to a point, that is to say, they have to 
prove that the goods were stolen, and the stolen goods were in the hands of 
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these people; but then the prisoners have to give an account of how the 
goods came into their possession” 


and 

“As I said from the beginning the prosecution have to prove that these 
men were dealing with stolen goods. That they have done. The prisoners 
are then put to explain how it came that they were dealing with these stolen 
goods, and to give an explanation which will satisfy twelve reasonable men.” 

It was held by the Court of Criminal Appeal that this was 
misdirection and that the true position was that, in the absence 
of any explanation by the accused of the way in which the 
goods came into his possession, which might reasonably be true, 
the jury might convict the prisoner but that, if an explanation 
were given which the jury thought might reasonably be true, 
although they were not convinced of its truth, the prisoner was 
entitled to be acquitted inasmuch as the Crown would have 
failed to discharge the duty cast upon it of satisfying the jury 
beyond reasonable doubt of the guilt of the accused. The 
other case is The Emperor v. Sheikh Neamatullal. There it was 
held by Jenkins, C. J., and Sharfuddin, J., that, where in a case 
of murder blood-stained ornaments were found in the’ room 
occupied by the accused and the evidence established that those 
articles belonged to the deceased, and in the Sessions Judge’s 
charge to the jury there was no direction pointing out that the 
possession in the case, if believed, was a fact from which the 
Court might presume not merely theft or receipt of stolen pro- 
perty but also murder with which the accused was charged, that 
was a serious omission detracting materially from the value 
of the verdict and opinion of the jurors. Jenkins, C. J., points 
out in the course of his judgment that it is clear that the infer- 
ences and presumptions in criminal cases which are provided 
for in S. 114 of the Indian Evidence Act arise not only in con- 
nection with cases of theft and receipt of stolen goods but also 
in connection with other offences. I have thought it necessary 
to make these observations which are entirely in agreement 
with those which have fallen from my learned brother, because 
Sogaimuthu Padayachi v. King-Emperor? is constantly quoted 
in this High Court as an authority for the principle that 
Criminal Courts in the absence of any explanation by the 
accused can only draw an inference that the accused committed 
the murder where no other inference is possible. It was not 
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necessary in Soganuthu Padayachi v. King-Emperor| to lay 
down any such general principle and for that reason it cannot 
be accepted as a decision upon this point; and, for the reasons 
I have already giver I do not agree with the opinions of the 
learned Judges on this question in that case. 


B. V. V. Appeal dismissed. 
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[On appeal from the High Court of Judicature at 
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AND SIR DINSHAH MULLA. 


Currimbhoy and Company, Limited .. Appellanis*» 
v. 
L. A. Creet and others .. Respondents. 


Contract by correspondence—Stipulation for execution of a formal 
agreement—Whether a condttton or term of the bargaiw—Contract when 
concluded—Counter-claun, not competent in Mofussd Courts—Claim for 
spectfic performance of contract, tf time-barred, cannot be urged in defence 
—Evidence Act, S. 116—Licensee—Estoppel of. 

If the documents or letters relied on as constiiuting a contract contem- 
plate the execution of a further contract between the parties, it is a question 
of construction whether the execution of the further contract was intended 
as a condition or term of the bargain, or whether it was amere expression of 
the desire of the parties for a formal agreement. In the former case, there 
is no concluded or enforceable contract until the condition is fulfilled, +4. e., 
until the formal agreement has been executed. In the latter case, there is a 
binding contract and the reference to the more formal document may be 
ignored. 

Von Hatsfeldi-lVildenburg v. Alexander, (1912) 1 Ch 284 at 288, per 
Parker, J., followed. 

Harichand Mancharam v. Govuid Luxman Gokhale, (1922) L. R. 50 
I. A. 25: L L. R. 47 Bom. 335: 44 M. L. J. 608 (P. C.), referred to. 


In the Mofussil Court a counter-claim is incompetent, and the defendant 
must enforce any such claim by a separate suit. 

In answer to an action of ejyectment, the defendant cannot plead and set 
up a claim to specific performance of a contract, when his right to enforce 
such contract by suit has become barred by limitation under the Limitation 
Act, Art. 113. Arif v. Jadunath Majumdar, (1931) L. R. 58 L A. 91: LL. 
R. 58 Cal 1235: 60 M. L. J. 538 (P. C.), referred to. 

Where defendant No. 1 came into possession of certain coal mining 
lands as a licensee of the plaintiff, and subsequently the defendant No. 2, as 
assignee of and claiming through the defendant No. 1, entered into posses- 
sion, keld, that the possession of the lands by both the defendants must be 
attributed to the possession given to the defendant No. 1 by the plaintiff, and 


they were both barred by S. 116 of the Evidence Act from questioning the 





*P, C. Appeal No. 21 of 1931. 22nd November, 1932. 
Bengal Appeals Nos. 29 and 33 of 1929. 
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plaintiff's title to those lands until they had surrendered possession thereof 
again to him. 


Judgment of the High Court, Calcutta (1. L. R. 57 Cal. 170), varied. 


Consolidated appeals No. 21 of 1931 rom a decree of the 
High Court, Calcutta, dated the 23rd August, 1929, varying a 
decree of the Court of the Additional Subordinate Judge of 
Asansol, dated the 12th October, 1928. 


On the 14th May, 1924, the plaintiff L. A. Creet instituted the 
present suit against Oosman Jamall & Sons, Ltd., for recovery of 
khas possession of certain lands; for an account of the coal extracted 
and raised by the defendants, and for damages for breach of 
contract. In the alternative there was a prayer, in case the Court 
came to the conclusion that there was a contract which the defen- 
dants hada right to have specifically enforced, for a decree for 
specific performance. 


In June, 1926, an order was passed for compulsory liquidation. 


‘of the defendant company (Oosman Jamall & Sons, Ltd.), and 


on the 28th July, 1927, Currimbhoy & Co., Ltd. were upon their 
own application added as defendants. 


‘The Trial Court decreed the plaintiff’s suit against all the 
defendants. The plaintiff was declared entitled to recover khas 
possession of the lands in possession of the defendants, and the 
value of the coal extracted was assessed at Rs. 5,69,445, and the 
plaintiff was declared entitled to recover the said sum together with 
Rs. 10,000 as damages for breach of contract. 


From the decree of the Trial Judge the defendants Currimbhoys 
alone appealed to the High Court in Calcutta. By a judgment and 
decree, dated the 23rd August, 1929, the High Court modified the 
decree of the learned Subordinate Judge. They held that the 
plaintiff L. A. Creet was not entitled to possession of so much of 
the lands which Currimbhoys obtained from one J. C. Sarkar and 
his brothers, and that he (the plaintiff) was entitled to get damages 
from Currimbhoys for extraction of coal from the 28th July, 
1924 to the 25th November, 1924. The total value of the coal 
extracted after deducting certain sums was found to be Rs. 51,563. 
Against the said decree of the High Court, both the plaintiff L. A. 
Creet and the defendants Currimbhoys appealed to His Majesty 
in Council. 

Upjohn, K. C., De Gruyther, K. C. and J. M. Parikh for 
defendants Currimbhoys. 


Dunne, K. C., G. T. Stmonds, K. C., S. Hyam and L. P. Ex 
Pugh for plaintiff Creet. l 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 105 


22nd November, 1932. Their Lordships judgment was 
delivered by 


Lorp THANKERTON.— These are two consolidated appeals 
from a decree of the High Court of Judicature at Fort William 
in Bengal, dated the 23rd August, 1929, varying a decree of the 
Additional Subordinate Judge of Asansol, dated the 12th 
October, 1928. 


On the 14th May, 1924, the present suit was instituted by 
L. A. Creet against Oosman Jamall & Sons, Limited, for khas 
possession of certain coal mining lands in Mouza Khandra, for 
an account of the coal extracted therefrom by Jamalls, and for 
damages for breach of contract. In the alternative a somewhat 
unusual decree for specific performance was asked for. 


In June, 1926, Jamalls went into compulsory liquidation, 
and on the 17th July, 1926, the liquidator was added as defend- 
ant No. 2; on the 2nd October, 1926, the liquidator filed a 
written statement adopting the written statement filed by 
Jamalls. 


On the 28th July, 1927, Currimbhoy & Company, Limited, 
were added as defendant No. 3, as a party claiming to be 
interested in the lands in suit under an agreement with Jamalls, 
dated the 13th September, 1922, and filed a written statement 
on the 12th August, 1927. On the 25th January, 1928, the 
liquidator of Jamalls assigned to Currimbhoys the whole rights 
and interests of Jamalls in their alleged contract with Creet, in 
the subject-matter of the present suit and in the plant and 
equipment of their colliery on the lands in suit, as well as in the 
moneys deposited by them under orders of the Court. 


Early in 1920 Creet had obtained mine-prospecting leases 
in respect of certain of the lands in Mouza Khandra, and had 
started sinking a shaft. By letter, dated the 18th April, 1920, 
he proposed to Jamalls that they should take over the enterprise 
from him on certain terms; negotiations followed, mostly by 
correspondence, in course of which Creet agreed that Jamalls 
should take over the place immediately, and, in fact, they took 
possession from Creet of certain lands, which included the 
shaft, on the Ist June, 1920, and proceeded to develop and work 
the minerals. On the other hand, Creet, who at that time had 
only got prospecting leases, proceeded to obtain titles to the 
minerals, and became involved in certain litigations, which 
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delayed his obtaining some of ihe conveyances of the mineral 
rights. Some of these suits were still pending when the present 
sulit was commenced. 


The main case for the plaintiff Creet was that a contract 
was concluded between him and Jamalls in May, 1920, under 
which the parties were contractually bound to execute a formal 
agreement embodying the terms of the contract, that Jamalls 
delayed their execution of the formal agreement, that, finally, 
in February, 1923, he gave them notice that, if they did not 
execute the agreement within fourteen days, he would hold the 
contract to be at an end, and that, in breach of the contract, 
they failed to do so. In May, 1924, he raised the present suit, 
claiming khas possession, damages for breach of contract, and 
an account of the coal extracted, on the footing that they were 
trespassers. Alternatively, he asked, ‘if the Court finds that 
toe defendants have a right to have any contract specifically 
enforced,” for a decree for such specific performance and a 
decree for all such sum or sums of money or moneys that might 
be payable by the defendants and for executing agreement and 
conveyance mentioned above or all such agreements and 
conveyances as to the Court should seem fit. 


The main case for the defendants was that a contract was 
concluded between Creet and Jamalls in May, 1920, in terms 
similar to those alleged by the plaintiff, but with the exception 
of any obligation to execute a formal agreement, and that they 
were not in breach of the contract, and they asked for a decree 
for specific performance. Certain other grounds of defence 
will be noticed later. | 


On the 12th October, 1928, the Subordinate Judge gave 
decree in the plaintiff’s favour against all three defendants. He 
accepted the plaintiffs version of the contract and held that 
Jamalls were in breach of the contract in February, 1923, and 
that the plaintiff duly rescinded it at that time. He further held 
that the defendants were trespassers after that date, and were 
accountable for the value of the coal extracted, less the cost of 
raising it to the bank, from the end of February, 1923, until 
1928, which he assessed at Rs. 5,69,445. He awarded Rs. 10,000 
as damages for breach of contract. As against these sums he 
allowed a deduction of Rs. 30,000, which Jamalls had advanced 
to the plaintiff towards the price payable under the contract and 


Tate a atl 
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which he regarded as earnest money; but he disallowed the 
deduction of payments by Jamalls to Creet, amounting to 
Rs. 7,641-15-9 to reimburse the latter for outlays. The 


learned Judge rejected all the defendants’ contentions and gave 


decree for kkas possession and for Rs. 5,49,545 with costs. 
Defendant No. 3, Currimbhoys, appealed against this decree 
to the High Court, which disposed of the appeal on the 23rd 
August, 1929, by setting aside the decree of the Subordinate 
Judge so far as it related to Currimbhoys, save as to costs, and 
in lieu thereof decreed (a) that Currimbhoys should make over 
possession of all lands, surface and underground, mentioned in 
the plaint save and except the lands covered by the conveyance 
from the Sarkars in their favour, dated the 25th November, 
1924, with a declaration that the plaintiff Creet was entitled to 
recover damages to the extent of his share in the lands at 


Karabagan during the period from the 28th July, 1924, to the ; 


25th November, 1924; and (b) that in respect of such damages 
Currimbhoys should pay to Creet a sum out of Rs. 51,563 itr 
proportion to his (Creet’s) share in the lands at Karabagan, 
with interest” They further remanded the case to the Lower 
Court to ascertain the sum so payable, and otherwise affirmed, 
the decree of the Lower Court. 

It will be necessary later to explain and deal with the 
defence grounded on the conveyance by the Sarkars, but the 
decision of the High Court was based on a view of the con- 
tractual relations between the parties, which was repudiated by 
both parties before this Board. After February, 1923, certain 
negotiations took place between the parties, which finally 
terminated early in 1924. These negotiations were expressly 
stated to be without prejudice, but the High Court took the 
view that they culminated in December, 1923, in a concluded 
and binding contract, which superseded any previous contract 
there might have been. They took a slightly more liberal view 
of the deductions tbe allowed in calculating the value of the 
coal extracted, and they omitted the damages for breach of 
contract as against Currimbhoys. 

While previously there may have been some doubt current 
as to the law in India, it is remarkable that, throughout the 
pleadings, the judgments and the cases of appeal before this 
Board—indeed, until Counsel’s attention was called to it at the 
hearing before their Lordships—no reference was made te the 
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decision of this Board, dated the 20th December, 1922, in 
Hartchand Mancharam v. Govind Luxman Gokhalei, which 
made clear that the principle of the English law which is sum- ` 
marised in the judgment of Parker, J., in Von Hatsfeldt-Wi- 
denburg v. Alexander’, applies in India. Parker, J., states: 

“Tt appears to be well setiled by the authorities that if the documents or 

letters relied on as constituting a contract contemplate the execution of a 
further contract between the parties, it is a question of construction whether 
the execution of the further contract is a condition or term of the bargain or 
whether it is a mere expression of the desire of the parties as to the manner 
in which the transaction already agreed to will in fact go through. In the. 
former case there is no enforceable contract either because the condition is 
unfulfilled or because the law does not recognise a contract to enter into a 
contract. In the latter case there is a binding contract and the reference to 
the more formal document may be ignored.” 
In the present case, if the execution of a formal agreement, as 
the plaintiff maintained and the Subordinate Judge held, was 
intended to be a condition of the bargain of May, 1920, it 
followed that the latter never became an enforceable contract 
ahd the finding of breach of contract disappeared. If, on the 
other hand, as maintained by the defendants, it was a mere 
expression of the desire for a formal agreement, it could be 
ignored, and any case of breach of contract by refusal to sign 
it equally disappeared. It follows, as conceded before their 
Lordships by plaintiff’s Counsel, that it is no longer possible to 
treat.the defendants as trespassers, their possession having been 
originally granted by the plaintiff. 


The claim that the defendants were in breach of contract 
and that they were trespassers after February, 1923, being thus 
out of the way, their Lordships are of opinion, in the view that 
they take of the case, that it is immaterial whether there was a 
concluded contract or not, but it is necessary, first of all, to 
dispose of certatn contentions maintained before them on behalf 
of Currimbhoys. 


It was maintained on behalf of Currimbhoys that, as 
assignees of Jamalls, they were entitled to a decree for specific 
performance of a contract concluded in May, 1920, as maintain- 
ed by them, or, failing that, a contract to be implied from the 
possession then obtained by them and the subsequent actings of 
both parties, whether these amounted to a waiver of the 





1. (1922) L. R. 50 I. A. 25 : I. L. R 47 Bom. 335: 44 M. L. J. 608 (P. C). 
2. (1912) 1 Ch, 284 at 288. 
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condition as to a formal agreement, leaving the remaining terms 
as a concluded contract, or necessarily implied the conclusion of 
a new agreement. While a perusal of the correspondence from 
May, 1920, to February, 1923, satisfies their Lordships that the 
demand for a formal agreement was repeatedly made and never 
departed from by the plaintiff, and that no new agreement can 
be implied from the res gestae, as the plaintifs attitude 
precludes any such conclusion, any claim by the defendants for 
specific relief is now clearly barred by limitation and cannot be 
entertained. It was admitted by the defendants’ Counsel that 
in the mofussil Court a counterclaim is incompetent, and any 
such claim must be enforced by a separate suit. No such suit 
has been raised, and any such claim has long ago suffered 
limitation under Art. 113 of Sch. I to the Limitation Act, which 
prescribes a period of three years from the date fixed for per- 


formance, or, if no such date is fixed, when the plaintiff wi 


notice that performance is refused. The defendants’ Couns 
sought to found on a passage in the judgment of this Board in 
Arif v. Jadunath Majumdar, the passage is as tollows :— 

“Their Lordships find themselves in agreement with the High Court in 
the view that Walsh v. Lonsdale? has no application to this case, owing to 
the fact that the respondent’s right to enforce the verbal contract had been 
barred long before the commencement of the present suit. The respondent 
was not in a position to obtain specific performance of the agreement for a 
lease from the same Court and at the same time as the relief claimed in this 
action. Had he been so entitled, the position would be very different, for 
then the respondent could claim to have executed in his favour by the appel- 
lant an instrument in writing which he could duly have registered, the appel- 
lant’s ejectment action being stayed in the meantime. In these circumstances 
the respondent would obtain complete protection, but consistently with and 
not in violation of the provisions of the Indian statute.” 

In the case suggested in the latter part of that passage, if 
the respondent had delayed until, at a date subsequent to the 
raising of the ejectment action, his right to institute the counter- 
action became barred by limitation, he would have been no 
better off than he was with the limitation bar in operation when 


the ejectment action was instituted. 


There remains the contention of Currimbhoys based on the 
registered lease by the Sarkars in their favour, dated the 25th 
November, 1924, of their rights as co-sharers to the coal lying 
under 100 bighas of bajeaptt khas and khas khalasi lands in 





t (1931) L.R. 58 LA. 91 at 101: LL R. 58 Cal 1235: 60 ML.J. 538 (P.C.). 
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Mouza Khandra, and, in particular, under Karabagan, which is 
part of the lands of which recovery of possession is sought by 
the plaintiff in this case. They maintain that the plaintiffs 
claim to khas possession must be limited accordingly, and that 
any claim to the value of coal extracted after 25th November, 
1925, must also be so limited. The Subordinate Judge held that 
possession of all lands in the mouga by the defendants must be 
attributed to the possession given to Jamalls by the plaintiff and 
that, in view of S. 116 of the Evidence Act, they could not 
question the title of the plaintiff till they had surrendered 
possession to him. The High Court sustained the contention 
of Currimbhoys and, as already stated, found that the plaintiffs 
claim for khas possession and his claim for the value of coal 
extracted must fail in so far as the property, surface and under- 
ground was covered by the lease of 25th November, 1924. It 
X difficult to follow their reason for excluding the operation of 

, 116, especially as they found that Currimbhoys were in 
possession of the disputed colliery from September, 1922. Their 
Lordships agree with the finding of the Subordinate Judge 
that the possession of both Jamalls and Currimbhoys must be 
attributed to the possession given to Jamalls by the plaintiff in 
May, 1920, and they further agree with his conclusion that both 
defendants are barred by S. 116 from questioning the plaintiffs 
title until they have surrendered possession again to him. It 
was argued that S. 116 only excluded a challenge of the plain- 
tiff’s title as at the time when he gave possession to Jamalls, 
and that the plaintiffs title was only challenged as from and 
after the lease by the Sarkars, but the Sarkars only communi- 
cated to Currimbhoys the same title as they bad held in May, 
1920, for the plaintiff’s action against the Sarkars proved, in 
its result, that he had no right to a title from them. Accord- 
ingly, any right of challenge open to Currimbhoys was equally 
open to the Sarkars in May, 1920, when Jamalls were given 
possession. 


Their Lordships are therefore of opinion that the plaintiff 
Creet is entitled to khas possession of all the lands, surface and 
underground, in Mouza Khandra which are in the possession 
of the defendants, and that the defendants must account to the 
plaintiff for the value of the coal extracted by them during the 
period of their possession from the Ist June, 1920, onwards on 
the lines hereinafter indicated, subject to adjustment as regards 
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certain payments which the plaintif has received. For this 
purpose it will be equitable to revise the decree of the Subordi- 
nate Judge against defendants Nos. 1 and 2, as the claim for 
damages for breach of contract is not tenable, and all the 
defendants should be included in the same decree. 


In tbe account to be taken, the plaintiff will be credited 
with the gross value of the coal, calculated, so far as available, 
on the prices actually realised by the defendants in open market 
and quoad ultra at current market prices, as nearly as these can 
be fixed by the Court. As against the gross value of the coal 
there will be charged all expenses properly incurred by the 
defendants in getting the coal, bringing it to bank and market- 
ing it including any rents or royalties so incurred; if these are 
not ascertainable, the Court will fix a proper rate to be deducted 
from the gross value in respect of these matters. A deduction 
from the gross value will also be allowed, to be based on a 
reasonable rate of depreciation on any capital expenditure by 
the defendants in respect of development of the mines, structures 
above and below ground, boilers and machinery, properly 
incurred for colliery purposes. Any amount realised on their 
removal under decree of the Court is not necessarily relevant to 
the determination of a proper rate of depreciation. The nett 
amount thus arrived at will form the first item in the 
account. 


The defendants will be credited with the following 
amounts, vig.: (1) the sum of Rs. 30,000 advanced by them to 
the plaintiff, which was allowed as a deduction by the Subordi- 
nate Judge, (2) the sum of Rs. 7,641-15-9 paid by 
the defendants to Creet, which was disallowed by the Subordi- 
nate Judge, and (3) the sum of Rs. 55,000 paid into 
Court by the defendants, and subsequently paid out to the 
plaintiff. 


It will be necessary to recall the decrees, dated the 12th 
October, 1928 and the 23rd August, 1929, and to remand the 


case to the High Court to ascertain the balance due on an | 


account taken on the above lines, the Court determining what 
interest, if any, should properly be allowed on any of the items, 
and to dispose of the case. Their Lordships will humbly advise 
His Majesty accordingly. No costs will be allowed in the Lower 
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Courts up to the present stage or in the present appeals; any 
further costs will be dealt with by the Court in India. 


Solicitors for Currimbhoys: Watkins & Hunter. 
Solicitors for Creet: Sanderson Lee & Co. 


K. J. R. Decree varied. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE BARDSWELL. 


Karuppayya Nadar through his 
authorised agent Ratnasami l 
Nadar .. Petitioners (Petitioner in 
C. R. P. No. 991 of 1932 on the 
file of the High Court) 
v. 
Ponnuswami Nadar and another .. Respondents (Respond- 
- ents in do.). 


Letters Patent, Ss. 19,20 and 21—Htgh Courts power to grant tjunc- 
tion over and above powers enjoyed under Civil Procedure Code—Equtta- 
ble jurisdiction derived from Supreme Court—How far applicable to 
chariered High Courts on their appellate jurisdiction. 


Where a decree was passed ex parte against the petitioner, defendant in 
the suit, and he then applied for setting aside of the decree and it was 
ordered by the Lower Court that on his furnishing security for the suit 
amount and costs within three weeks the decree should be set aside but the 
report of the Amin regarding the sufficiency of the security bond having not 
been received within the time and no application having been made by the 
petitioner to extend time, the Lower Court dismissed the application and 
against that order the petitioner filed a Civil Revision Petition in the High 
Court and applied subsequently in the present petition for an injunction 
restraining the respondents-plaintifis from executing the decree pending 
disposal of his Revision Petition and invoked the extraordinary powers of 
the High Court to grant injunction which power it derived from the Supreme 
Court, 

Held, that in the light of S. 21 of Letters Patent this was not a case in 
which the High Court could grant an injunction. 


Govindarajulu Nayudu v. Imperial Bank of Indra, Vellore, (1931) 35 
L. W. 168, distinguished. 

Petition praying that in the circumstances stated in the 
affidavit filed with C. M. P. No. 3428 of 1932 on the file of the 
High Court, the High Court will be pleased to issue an injunc- 
tion restraining the respondents herein from executing the 
decree in O.'S. No. 57 of 1931 on the file of the Court of the 
Subordinate Judge of Ramnad. at Madura pending Civil 
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Revision Petition No. 991 of 1932 presented to the High Court 
to revise the order of the Court of the Subordinate Judge of 
Ramnad at Madura, dated 8th July, 1932, made in I. A. No. 170 
of 1932 in the said O. Si No. 57 of 1931. | 

K. S. Champakesa Aiyangar for petitioner. 

Watrap S. S ubrahmania Aiyar for respondents. 

The Court made the following . 


OrDER.—The petitioner is the defendant in O; S. No. 57 of 
1931 on the file of the Principal Subordinate Judge of Ramnad 
at Madura. A decree was passed against the petitioner ex parte. 
He then applied for the setting aside of that decree and it was 
ordered that it should be set aside if he gave security for the 
suit amount and costs within three weeks. The order as to 
this was passed on 12th March, 1932, and a draft security bond 
was filed on 15th March, 1932. The report of the Amin as to 
the sufficiency of the, security was not received within the 
three weeks’ time allowed for furnishing security, and so an 
application (I. A. No. 170 of 1932) was made for extending 
the time but, after notice had been given to the other side, the 
learned Subordinate Judge held, on 8th July, 1932, that’ the 
security had not been furnished within the time allowed and that 
it was not competent for him to extend the time, and dismissed 
the application. In the meantime, according to the petitioner’s 
affidavit, the Amin had reported that the security offered was 
sufficient. Against this order on I. A. No. 170 of 1932 the 
petitioner has come up on revision. 


The petitioner at first filed C. M. P. No. 3428 of 1932 
praying for stay of execution af the decree in O. S. No. 57 of 
1931 pending the disposal of the revision petition. This petition 
I am dismissing because there was no appeal against, or even 
petition for, revision of, the decree in that suit. Subsequently 
the present petition has been filed, praying for an injunction 
restraining the respondents-plaintiffs from executing the decree 
in the said suit pending disposal of the revision petition. 

It is objected that no injunction can be granted in this 
case. It is not a case that falls under either IR. 1 or R. 2 of 
O. 39, Civil Procedure Code and it has been beld by this Court 
in Vatadacharyulu v. Narasimhacharyisbul and Ayyaperumal 
gee a 

1. (1925) 23 L. W. 85. 
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Nadar v. Muthuswami Pillai that the High Court has ni 
power to grant an injunction under its inherent powers in case 
not governed by O. 39. These decisions I have myself recenti: 
had occasion to follow in C. M. P. No. 3349 of 1932. That thi 
is a correct view of the law, as far as it is contained in the Civi 
Procedure Code, is not denied by the learned Advocate for thi 
petitioner, but he contends that, apart from the Code, thi, 
Court has extraordinary powers of granting injunctions, whict 
powers it derives from the Supreme Court. He relies on thi 
decision of Curgenven, J., in Govindarajulu Nayudu v. Imperia 
Bank of India, Vellore8. In that case the learned Judge, 11 
dealing with a prayer for an injunction to restrain from thi 
execution of a decree during the pendency of an appeal agains 
an order of the Subordinate Judge of Vellore, held that the 
High Courts possess, over and above the powers which they 
enjoy under the Civil Procedure Code, an equitable jurisdiction 
derived from the old Supreme Court, to issue an injunction ir 
appropriate cases and are not bound by the terms of the Code 
in issuing such injunction. For the respondents it is urgec 
that the learned Judge has not considered the provisions of thx 
Letters Patent to which, indeed, as far as can be seen from hi: 
decision, his attention was not drawn. Emphasis is now laic 
on those provisions. It is only under S. 19 of the Letter: 
Patent that a chartered High Court can administer the law 
and equity that would have been applied by such High Court 1 
the Letters Patent had not been issued, and the cases in which 11 
can apply such law or equity are cases arising in the exercise oj 
its ordinary original civil jurisdiction. By S. 20, in the exercise 
of its extraordinary original civil jurisdiction, it can apply to a 
case the law or equity and rule of good conscience which woulc 
have been applied to such case by any local Court having 
jurisdiction therein; while under 5. 21, which governs the case 
under notice, it has to apply to any case that comes before it ir 
the exercise of its appellate jurisdiction, of which revisiona 
jurisdiction forms a part, the law or equity and rule of gooc 
conscience which the Court in which the proceedings in suci 
case were originally instituted ought to have applied to suci 
case. Now, if a High Court cannot grant an injunction under 
the terms of the Civil Procedure Code otherwise than in accord- 





el. (1927) 26 L. W. 899. 2 (1931) 35 L, W. 168. 
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ance with O. 39, it is certain that neither cana mofussil Court 
do so; and it is also certain that no mofussil Court exercises 
powers derived from the Supreme Court. If, then, the High 
Court deals, as appellate or revisional authority, with a case 
coming from a mofussil Court, it can only apply such law or 
equity and rule of good conscience as would be applied by that 
mofussil Court, and from this it follows that it can only 
grant an injunction in respect of such a case in accordance with 
the provisions of O. 39. 


Curgenven J. has referred in Govindarajulu Nayudu v. 
Imperial Bank of India, Vellore’ to two Calcutta cases, Rash 
Behary Dey v. Bhowani Churn Bhose? and M ungle Chand v. 
Gopal Ram’, respectively. But in each of those cases the Calcutta 
High Court, when it held that it had powers, under its general 
equity jurisdiction, to grant an injunction independently of the 
Code of Civil Procedure, was acting in the exercise of its 
ordinary original civil jurisdiction. The learned Judge has 
also referred to Periakaruppan Chettiar v. Ramasami ChettiarA, 
which was decided by a divisional bench of this Court. In that 
case the learned Judges held that the chartered High Courts 
have power to restrain by injunction a party from prosecuting 
a suit in a foreign Court “+':-~ ~h within the British Empire), 
but they have not, as far as I understand the decision, held that 
such power can be used in the exercise of appellate or revisional 
jurisdiction in cases arising from Courts in the mofussil, and 
they certainly did not make use of such a power. What 
happened was that they doubted whether such a power could be 
exercised by a Subordinate Court, and then, dealing with the 
facts of the case, which was one that came before them on an 
appeal from a Subordinate Judge, on the assumption that a 
Subordinate Court had such power, held that the Subordinate 
Judge was not warranted in making use of it. The-result was 
that an injunction which the Subordinate Judge had granted was 
discharged, the petition praying for it being dismissed. In these 
circumstances I do not think that the decision is an authority for 
the High Court’s having power to grant an injunction in a case 
that comes before it, on appeal or revision, from a Subordinate 
Court in the mofussil. Were it such an authority, I should, 

eee 
1, (1931) 35 L. W. 168, 2. (1906) LL. R. 34 
3. (1906) LL. R. 34 Cal. 101. 4. (1928) 27 L. W. 418. : 
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of course, be obliged to follow it. I would-note that none of 
the decisions to which it has referred as to the High Court 
having authority, outside what is provided for in the Civil 
Procedure Code,.to grant an injunction, has to do with cases in 
which the High Court was not exercising its ordinary 
original civil jurisdiction. Two of them are the decisions 
in I. L. R. 34 Calcutta, to which I have already referred. 
Another is that in Uderam Kesaji v. Hyderatly1 in' which 
however reliance was placed not only on powers inherited 
from the Supreme Court but also on inherent powers, with 
which I am not now concerned in the face of what is the view 
of this High Court in that connection. Another is Mulchand 
Raichand v. Gil & Company? and another is Tikam: Chand- 
Santokchand v. Santokchand Singhi3, which again is a decision 
of the Calcutta High Court. All these decisions have to do 
with cases in which a High Court was acting in the exercise of 
its ordinary original čv jurisdiction: 

The other case referred to in Govindaray uls; Naidu V. 
Imperial Bank of India, Velloret is Singaravelu Mudah v. 
Balasubramania Mudals5, in which the decision was by a single 
Judge, but in that case the injunction was found by the learned 
Judge to be one that could be brought within .the terms of 
O. 39, R. 2, and his other remarks were not necessary for the 
decision of the petition that was then before him. Nor has the 
learned Judge dealt with the provisions of the Letters Patent. 


My conclusions are that there is no authority of this 
Court on the subject now before me which I am bound to follow 
and that, in the light of S. 21 of the Letters’ Patent, of which 
I find no discussion in any decision of this Court that has been 
brought to my notice, this is not a case in which this Court can 
grant an injunction. The petition is, therefore, dismissed with 
costs. 

K. C. Petition dismissed. 





- (1908) I. L. R. 33 Bom. 469. 


ie (1919) LL. a 44 Bom. 283. 3. (1920) 59 I. C. 218: , 
(1931) 35 L. W. 168. 5, (1926) 24 L. W. 421. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE MADHAVAN Nair AND MR. 
JUSTICE JACKSON. 


Coimbatore Sri Venkatachalapathi Nidhi, 
Ltd., and others .. Appellanist (Plaintiffs 
and nil) 
v. 
G. K. Nanjappa Goundan and others.. Respondents (Defend- 
anis 1 to 3 and ntl). 


Negotiable Insirumenis Act (XXVI of 1881), Ss. 79 and 80—Instrument 
of debi—Interesi not mentioned—Claiin of interest in the platnt—O peration 
of S. 80 of the Negotiable Insirnments Act not excluded by O. 37, R. 2, 
Civi Procedure Code. 


The operation of S. 80 of the Negotiable Instruments Act XXVI of 
1881) is not excluded by O. 37, R. 2 of the Civil Procedure Code. On the 
other hand O. 37, R. 2 makes 5. 79 or 80, as the case may be, specifically 
applicable to a case filed under O. 37 of the Civil Procedure Code. 


` Where a person claimed in the plaint 33} per cent. interest on instruments 
of debt which contained no agreement as to the exact rate of interest, 


Held, interest should be awardable at the rate of 6 per cent. from the 
date of Hundis to the date of decree and subsequent interest also at the same 
rate thereafter. 


Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in O. S. No. 64 of 1925. 


M. Krishna Bharathi for appellants. 

S. Ranganadha Aiyar for respondents. 

The judgment of the Court was delivered by 

Madhavan Nair, J.—The plaintiff is the appellant. 
The suit out of which this appeal arises was instituted 
by him for the recovery of Rs. 5,000 with interest on 
5 Hundis, Exs. A to A-4. A decree has been given in his 
favour for the principal amount. The learned Judge having 
refused to award him interest on the principal amount, in this 
appeal the plaintiff claims that he is entitled to interest. 

The suit was instituted under O. 37 of the Civil Procedure 
Code under the special rules relating to summary procedure on 
negotiable instruments. Under tule 2 (2) (a) of this order 
the plaintiff i is entitled to get interest on the amount claimed in 
accordance with the provisions of S. 79 or S. 80, as the case 
may be, of the Negotiable Instruments Act of 1881 up to the date 
of the institution of the suit, or for the sum mentioned in the 
summons, whichever is less, and for interest up to the date of 





*Appeal No, 20 of 1926. 21st October, 1932? 
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the decree at the same rate or at such other rate as the Court 
thinks fit. Since there is no agreement to pay any interest in 
the documents, S. 79 is obviously inapplicable and so under 
O. 37, R. 2 (2) (a) the plaintiff will be entitled to get only the 
statutory rate of interest, 6 per cent., under S. 80. But the 
learned Judge refuses to apply S. 80 because he says that the 
operation of this section is excluded by O. 37, R. 2. We have 
read the section carefully. We are not able to see how the opera- 
tion of S. 80 of the Negotiable Instruments Act is excluded by 
0. 37, R. 2, Civil Procedure Code. On the other hand, it 
seems to us that O. 37, R. 2 makes S. 79 or S. 80 as the case 
may be specifically applicable to a case filed under O. 37. We 
cannot therefore accept the opinion of the learned Judge that 
the plaintiff is not entitled to the statutory interest mentioned 
in S. 80. 


It is argued on behalf of the appellant that he is entitled 
to 354 per cent. which he has claimed in the plait. He 
contends that O. 37, Civil Procedure Code, supports him 
having regard to the language of R. 2, namely, “ the allegations 
in the plaint shall he deemed to be admitted”. We are not able 


to accept this conientice —No-anthority in_aunnort_of the plea 
has been cited. On the other hand it appears to us that that 





interpretation cannot be accepted, because in rule (a) of cl. (2) 
special provision for interest is made to the effect that S. 79 or 
S. 80 of the Negotiable Instruments Act will apply as the case 
may be. Therefore, the admissions of the allegations in the 
plaint relied upon by the appellant under cl. (2) cannot refer 
to the award of interest which is specifically provided for in 
cl. (a). We would, therefore, allow the appeal and award 
interest at the rate of 6 per cent. from the date of the Hundis 
to the date of the decree and subsequent interest also at the 
same rate thereafter. 

The plaintiff will get his costs in this appeal on the amount 
which we have decreed to him. 


KEC. Appeal alorved. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


: PRESENT. —MR. JUSTICE VENKATASUBBA Rao AND MR. 
JUSTICE REILLY. 


K. C. Ethirajulu Chettiar .. Appellani* (Respondent) 
v. 

The Official Receiver, East Tanjore, 

Negapatam .. Respondent (Pettthoner). 


Provincial Insolvency Act (V of 1920), S. 52—Property “in the 
possession of the Court ”—lIimmoveable property not attached but sought 
to be sold—A pplication by interim receiver for stopping sale—Maintain- 
abuity—Order if appealable—Civi Procedure Code (V of 1908), S. 47. 

Immoveable property, which has not been attached and which is sought 
to be sold on the ground that the decree created a charge upon it, cannot be 
said to be property “in the possession of the Court” within the meaning of 


S. 52, Provincial Insolvency Act, and an interim receiver cannot apply to | 


have the sale stopped. - 
Sivasami Odayar v. Stbramania Aiyar, (1931) I. L. R. 55 Mad. 316: 
62 M. L. J. 68, considered. ; 


An interim receiver making an application under S. 52, Provincial 
Insolvency Act, cannot be said to represent the judgment-debtor and the 
order passed on such an application cannot be treated as falling within 5. 47, 
Civil Procedure Code, or as amounting to a decree within the meaning of the 
Code and is therefore not appealable. 


Appeal against the order of the Court of the Subordinate 
Judge of Mayavaram, dated 24th March, 1932 and made in 
E. A. No. 158 of 1932 in E. P. No. 114 of 1931 (in C. S. 
No. 164 of 1931 on the file of the High Court, Madras) in its 
Ordinary Original Civil Jurisdiction. 

T. R. Venkatarama Sastri and K. P. Mahadeva Atyar for 
appellant. 

C. A. Seshagiri Sastri and K. S. Destkan for respondent. 

The Court delivered the following 

Jupcments. Venkatasubba Rao, J.—Tbe Lower Court 
has held that the decree is invalid for want of registration 
under S. 17 of the Registration Act, and Mr. Venkatarama 
Sastri contends that this view is wrong. It is unnecessary to 
consider this point on account of the opinion we have formed 
on another question that has been raised. 

A few facts bearing on that question may be stated. The 
appellant filed a suit (C. S. No. 164 0f 1931) in the High Court 
on its Original Side for the recovery of a certain sum of money. 
That suit was compromisedy the defendant agreeing to pay a 





*C. M A. No. 226 of 1932, 3rd October, 1932 
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certain specified amount, which was declared to constitute a 
charge on some immoveable property. It was also stipulated 
that in default of payment of the sum the property itself should 
be sold. In pursuance of this compromise a decree was passed, 
which after stating that the immoveable property set forth in 
the schedule thereto should be security for the payment of the 
amount mentioned went on to provide that in default of pay- 
ment the plaintiff was to be at liberty to bring the property to 
sale in execution of the decree itself. This decree was passed 
in April, 1931, and in June the plaintiff (appellant) got it 
transferred to the Lower Court for execution as the property 
charged by the decree was situated within the jurisdiction of 
that Court. In July, 1931, a petition was filed for adjudicating 
the defendant an insolvent, and the respondent was appointed 
interim receiver in the insolvency. In September, 1931, the 
appellant filed an execution petition in the Lower Court apply- 
ing for the sale of the property, which was charged by the 
decree. He also applied that the interim receiver should be 
im pleaded as the 2nd defendant in the suit. The latter did not 
Oppose the application and was accordingly impleaded as a 
party. The proclamation of sale was in due course settled, 
and the anle was Godly Gaud fur tae 31st March, 1932. Lu te 
Meantime on the 12th March the interim receiver applied to 
the executing Court under S. 52 of the Provincial Insolvency 
Act that the sale should be stopped and that other suitable 
relief should be granted. i 


Mr. Venkatarama Sastri on these facts contends that S. 52 
is inapplicable. The gist of the interim receiver’s application 
is, that the decree of the High Court was ineffectual, not 
having been registered and that it did not therefore have the 
effect of making the plaintiff a secured creditor. The section 
provides as to what should be done, where a decree being under 
execution, the executing Court is informed that a petition to 
declare the judgment-debtor as insolvent has been admitted. 
The executing Court, the section says, shall direct the property 
of the debtor, against: which execution has issued, if in the pos- 
session of the Court,.to be delivered to the receiver. Mr. Ven-. 
katarama Sastri’s contention is that the property in question was 
not in the possession of the Court Sd that the section therefore 
is inapplicable. The words “If in the possession of the 
Court” have given rise to some dificulty. If what is 
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attached is moveable property, there can be no doubt that it is 
the property in the possession of the Court. As immoveable 
property under the procedure obtaining in India is not attached 
by seizure, some doubts were expressed whether such property 
can be said to be property in the possession of the Court. In 
Sivasami Odayar v. Subramania Atyar! a Bench of this Court, 
after referring to Mahasukh Jhaverdas v. Valibhat Faiubhas2 
and Haranchandra Chakravarti v. Jay Chana3, reluctantly came 
to the conclusion that immoveable property under attachment 
must be held to come within the terms of the section. But at 
any rate there is no warrant for holding that property, which 
is not even attached, is in the possession of the Court. By no 
fiction of law can it be held, that the property which a judg- 
ment-creditor is seeking to bring to sale on the ground that the 
decree creates a charge upon it, is property in the possession 
of the Court. S. 52 does not therefore apply, and the Lower 
Court should not have allowed the interim receiver’s application. 


A preliminary objection has been taken that the appeal is 
incompetent. The interim receiver, as I have pointed out, was 


impleaded as a party to the suit in execution. But his applica- | 


tion cannot be treated as falling within S. 47 of the Code of 
Civil Procedure. In making the application he cannot be 
deemed to have represented the judgment-debtor; for the right 
he put forward was a paramount one, being that of the general 
body of creditors. Mr. Venkatarama Sastri in the circum- 
stances did not seriously contend that this should be treated as 


an appeal filed from an order made under S. 47, Civil Procedure - 


Code. The interim receiver, by reason of a statutory right 
conferred upon him by S. 52 of the Provincial Insolvency Act, 
made the application in question to the Lower Court, and 
against an order made in such a proceeding, no appeal is pro- 
vided. Such an order comes neither under S. 47 nor falls within 
the definition of “decree” in the Code. To give effect to Mr. 
Venkatarama Sastri’s contention, we must be prepared to 
convert the appeal into a civil revision petition. The question 
then is, can we in the exercise of our discretion treat this 
appeal as a civil revision petition? We are prepared to so treat 








1. (1931) I. L. R. 55 Mad. 316: 62 M. L. J. 68. 
2, (1927) 30 Bom. L. R. 455. 3. (1929) L L. R. 57 Cal 122., 
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it, as the Lower Court has infringed the plain provisions of 
S. 52 and had no jurisdiction to make the order in question. 

The order of the Lower Court is accordingly set aside 
but in the circumstances we direct the appellant to pay the 
respondent’s costs of this appeal. 

Reilly, J.—I agree. 

B. V. V. Order set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAMESAM AND MR. JUSTICE MOCKETT. 


Nukala Venkatanandam and others .. Petttoners* (Appel 
lants in Appeal No. 156 of 1932 
on the file of the High Court). 


Court Fees Act (VII of 1870), Ss. 7 (sv) (F) and 11—S wii for accounts 
—Appeal—Court-fees whether can be pard on notional valuation—A ppel- 
late Court awarding larger relief—Mode of collecting deficient Court-fee 


Where the appeal arises out of a suit for accaunts the appellant, whether 
plaintiff or defendant, is in the same position as the plaintiff in the Court of 
first instance and can pay Court-fee on a notional valuation given by him. 


Fateullah Khan v. Mauladad Khan, (1929) L. R. 56 I. A. 232: L L. R. 
10 Lah. 737: 57 M. L. J. 281 (P. C.), relied on. 


C. K. Ummar v. C. K. Ali Ummar, ©2357 R. 9-Rang. 165 (F. B.), 
referred to. 


In the case of suits for accounts S. 11 of the Court Fees Act only 
furnishes one method for protecting the interests of the Crown. The proper 
procedure, if the appellate Court after the hearing and consideration of the 
appeal comes to a conclusion in favour of the appellant in respect of a larger 
amount than what he has paid Court-fees for, would be to post the case for 


. orders and direct the appellant to pay additional Court-fee and only then the 


judgment should be delivered and the decree allowed to be drawn up. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to 
amend the value of the appeal (Appeal No. 156 of 1932 pre- 
ferred to the High Court against the final decree, dated 22nd 
December, 1931, in O. S. No. 9 of 1922 on the file of the Court 
of the Subordinate Judge of Cocanada), at Rs. 5,500 and 
to accept the Court-fee of Rs. 447-7-0 paid already as correct. 


P. Somasundaram for petitioners. 


K. Subba Rao for The Government Pleader (P. V enkaia- 
ramana Rao) on behalf of the Government. 





C. M. P. No. 3400 of 1932. 5th October, 1932. 
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The Court made the following 


ORDER. Ramesam, J.—The question arising for decision 
in the above Civil Miscellaneous Petition relates to Court-fees 
in a partnership suit. The facts of the case are as follows :— 
A suit was filed in the Subordinate Judge’s Court of Cocanada 
for dissolution of partnership, for settlement of accounts and 
for recovery of such amounts as may be due to the plaintiffs. 
Under S. 7 (tv) (f) of the Court Fees Act, the plaintiff tenta- 
tively valued his plaint at Rs. 7,500. A decree was passed on 
22nd December, 1931, under which defendants 3 to 5 were 
directed to pay certain sums of money with interest at 6 per 
cent. from Ist April, 1924. The defendants 3 to 5 filed the 
present appeal on 26th April, 1932. In the memorandum of 
appeal the valuation is stated to be Rs. 12,770-6-O0 and the 
Court-fee thereon as Rs. 847-7-0, but the Court-fee actually paid 
was only Rs. 447-7-0. In the affidavit filed on behalf of the 
appellants it is stated that the valuation was calculated accord- 
ing to the old practice and was stated to be Rs. 12,770-6-0. 
But as the Ist appellant had not the money with him at the time, 
it was filed on a Court-fee of Rs. 447-7-0 with the idea of 
supplying the deficient Court-fee afterwards. Both according 
to the affidavit and on the face of the appeal memorandum, the 
appeal was filed on a deficient Court-fee and the office ought 
to have returned the papers for supplying the deficit; but by 
some oversight the office did not return the papers. The appeal 
was numbered as Appeal No. 156 of 1932. From one point of 
view it may well be said that the appellants may as well have 
kept quiet. But there is the apprehension that when the appeal 
comes on for hearing, the matter will be noticed by the opposite 
side or by the Court and the appellants would naturally be called 
“upon to supply the deficit Court-fee. The Ist appellant, therefore, 
not wishing to wait until then and desiring to put the matter on 
a proper legal basis, filed the present petition. He now wishes 
to revise the valuation in such a way that the Court-fee already 
paid would be adequate until the hearing of the appeal. It may 


be that after the hearing of the appeal he may have to pay- 


more Court-fees if he succeeds in respect of an amount larger 
than the amount for which the Court-fee he has now paid, 
namely, Rs. 447-7-0, suffices, that is, Rs. 5,500. In the affidavit 
it is stated that they were expecting the papers to be returned 
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so that they may correct the valuation and re-present the papers. 
But unfortunately the papers were not returned. 


If the only valuation which is possible for the appeal is 
Rs. 12,700, then of course, he cannot do this. But it is con- 
tended on the footing of the Privy Council decision in Faisul- 
lah Khan v. Mauladad Khan, that even in an appeal relating 
to the accounts of a partnership a tentative valuation can be 
given by the appellant under S. 7 (iv) (f) of the Court Fees Act. 
In that case the plaintiff filed a suit on a valuation of Rs. 3,000, 
but the first Court gave a decree against him for Rs. 19,991. 
The plaintiff filed an appeal in which he paid Court-fees on the 
said sum of Rs. 19,991. But in the memorandum of appeal he 
prayed that the decree against him should not only be vacated 
but that he should also get a decree for Rs. 3,000. The Privy 
Council held that the amount actually paid is good enough 
for covering both the reliefs. In the judgment Lord Shaw 
said: 

“Their Lordships find no reason for treating that payment as upon 
either an under value or a split value. Their Lordships think, with much 
respect to the Judicial Commissioner, that it was a mistake to treat the 
payment of Rs. 975 as a fee made only on the amount of the decree passed 
against\the appellants. That amount, as already stated, may be not only in 
full but largely in excess of the true sum of relief at which a sound valuation 


could in the present circumstances be said to reach, and it covered the appeal 


as a whole, including that sum on the one hand and a much smaller figure of 
Rs. 3,000 on the other.” 


The view apparently taken by their Lordships is that the 
appellant can pay Court-fee on a notional valuation as in the 
first Court. Even if some of the sums in respect of which he 
was appealing are definite amounts, the actual Court-fee he pays 
should be supposed to cover any actual sums decreed and any 
uncertain sums in respect of which relief is sought. That this 
is the view taken by their Lordships is clear from the observa- _ 
tions of Lord Tomlin in the course of the argument reported in 
Fasgullah Khan v. Mauladad Khan’ and quoted by Page, C. J., 
in C. K. Ummar v. C. K. Ali Ummar3, as follows :-— 

“In S. 7 the amount of the fee is to be computed, in suits for accounts, 
according to the amount at which the‘relief sought is valued in the plaint ‘or 
memorandum of appeal. If, therefore, the appellant values the relief in the 
memorandum of appeal and pays a fee thereon, that is the amount of fee 
properly payable. Of course, if the appellant recovers more, he pays the extra 
E et ab 


1. (1929) L. R. 56 L A. 232: I. L. R. 10 Lah. 737 : 57 M. L. J. 281 (P.C). 
2. (1929) 31 Bom. L, R. 841 at 842 (P.C) 
; 3. (1931) I. L. R. 9 Rang. 165 at 168 (F. B). 
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fee under S. 11 of the Act. But you cannot complain that the amount valued 
in the memorandum of appeal is not the proper amount. In suits for 
accounts it is impossible to say at the outset what exact amount the’ plaintiff 
will recover. The Legislature, therefore, leaves it open to him to estimate 
the amount. That is the scheme of the Act.” : 


According to the view of the Privy Council, the appellant, 
whether plaintiff or defendant, can give some valuation and one 
cannot complain that the amount in the memorandum is not the 
proper amount, the reason being that in suits for accounts it is 
impossible to say at the outset what exact amount the plaintiff 
will recover, and they apply this principle to appeals also. The 
question that arises is, if appellants can file their appeals on 
any valuation they like and pay Court-fees on it and the whole 
case can be heard on such payment, and if as the result of the 
hearing of the appeal, he can succeed for a much larger amount 
than the amount for which he paid Court-fees, can it not be 
said that the Crown has been deprived of the Court-fee properly 
due and if so, how is this amount to be recovered. Lord 
Tomlin referred to S. 11 of the Act, but it seems to me 
that S. 11 may not give adequate remedy to the Crown, 
for S. 11 tefers to execution and before the decree- 
holder seeks execution, He must pay the Court-fee. But 
suppose the party settled the matter privately and the decree- 
holder had not to seek execution, would not the Crown be 
deprived of the proper Court-fees in such a case? S. 11 
no doubt furnishes one method but for the protection of the 
interests of the Crown, it is necessary to indicate what the 
proper practice should be. If the appellate Court after the 
hearing and consideration of the appeal comes to a conclusion 
in favour of the appellant in respect of a far larger amount 
than what he has paid Court-fees for, the proper thing would be 
to post the case for orders and direct the appellant to pay addi- 
tional Court-fee and only then the judgment should be deliver- 
ed and the decree should be allowed to be drawn up. I think 
this protects the Crown’s interests properly. Under S. 149, 
Code of Civil Procedure, the Court has got the power to direct 
the payment of Court-fees at any stage of the case and this is 
expressly relied on by Lord Shaw at page 743 of the Lahore 
judgment. In the present appeal the appellant does not want 
any refund of his Court-fee. He simply wants permission to 
re-statephis valuation tentatively at Rs. 5,500 so that ‘the -Court- 
fee actually paid may be enough and so that no objection pan 
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be taken to the hearing of the appeal afterwards. He himself 
would have done this, if the appeal papers had been returned; 
but they were not. In the view taken in the Privy Council 
decision we direct the valuation to be amended tentatively at 
Rs. 9,900, but as already mentioned, it must be understood that 
when the appeal is heard and he succeeds to a larger amount, 
unless the Court-fee is paid, the judgment and decree ought not 
to be issued. 


In view of the decision of the Privy Council no purpose is 
served by referring to the earlier decisions. In the case of 
appeals against a preliminary decree only, the Madras 
High Court held that where a defendant appeals he 
should pay on the tentative valuation of the plaintiff in the 
first Court but the Privy Council decision seems to imply that 
the defendant can give his own tentative valuation in appeal. 
This is the way how the Privy Council decision with Lord 
Tomlin’s observations are construed by Page, C. J., in C. K. 
Ummar v. C. K. Ali Ummarl 274 I agree with his view. He 
points out that the same view was taken by the Allahabad High 
Court in Chunnt Lal v. Sheo Charan Lal, Lalman? but that was 
before the Privy Council decision. It is unnecessary to refer to 
the decision of Rankin, C. J., in Kantichandra Tarafdar v. 
Radharaman Sarkar3 in which no reference was made to the 
Privy Council decision nor could it be, for the report could not 
have reached India at the time the case was heard. I may add 
that an appellant, whether defendant or plaintiff, is in the posi- 
tion of a plaintiff in appeal at least in suits for taking accounts 
of a partnership and in partition suits. In such suits it has been 
held that every party is in the position of a plaintiff—vide 
Tirumedi Adeyya v. Cheluhuin Venkatregadut and Rama- 
muriht v. Surampalls Reddy5. In the first of the above cases 
the defendant actually paid Court-fee on the footing that his 
position is analogous to that of the plaintiff. In the latter case 
it was observed that the effect of the plaintiff being allowed to 
withdraw was to allow defendants 8 to 10to become plaintiffs 
in his stead. 4 





1. (1931) L L. R. 9 Rang. 165 (F. B.). 2. (1925)1. L. R. 47 All 756. 
3. (1929) L L. R. 57 Cal 463. 4. 1914 M. W, N. 135. 
, 5. (1920) 12 L. W. 563, 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 127 


The valuation of the appeal for the present will be regarded 
as Rs. 5,500. . 
M ockett, J.—I agree. 
B. V. V. Order made. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice MapHavan NAR. 


Thangachi Ammal .. Pettttoner® (Plaintif) 
v. 
Mohamed Moideen Maricair .. Respondent (Defendant). 


Court Fees Act (VII of 1870 as amended by Madras Act V of 1922), 
S. 7 (tu-A) and (v)—Sutt for cancellation of sale deed and for possession 
— Prayer for possession tf ancillary to main claim—Court-fee payable. 

Where the suit was for the cancellation of a sale deed executed by the 
plaintiff and for recovery of possession of the land and mesne profits, 
and the plaintiff paid Court-fee for the cancellation of the sale deed on the 
amount of the consideration specified in the deed and also paid Court-fee on 
the mesne prohts, 

Held, that the claim for recovery of possession was merely ancillary to 
the main claim, namely, setting aside the sale deed, and that separate Court- 
fee was not payable in respect of the prayer for possession 

Lakshmi Ammal, In re, (1925) 49 M. L. J. 608, Verkatasiva Rao v. 
Satyanarayanamurthy, (1932) 63 M.L.J. 764 and Rajagopala v. Vijayaragha- 
valu, (1914) L L. R. 38 Mad. 1184, referred to. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Tiruvarur, dated 5th February, 1932 and made in O. S. 
No. 37 of 1931. 

K. S. Destkan for petitioner. 

K. S. Champakesa Atyangar for respondent. 

The Court delivered the following 

JupGMENT.—The plaintiff isthe petitioner. The question 
raised in the case is whether the Court-fee paid by her is 
sufficient. 

The suit was for cancellation of a sale deed executed by the 
plaintiff and for recovery of possession of the land and mesne 
profits. The consideration for the sale deed was Rs. 2,750. 
The petitioner paid Court-fee for the cancellation of the sale 
deed on the amount of the consideration specified in the deed 
under S. 7 (#v-A)- of the Court Fees Act. She also paid Court- 
fee on the mesne profits. The defendant’s contention is that 





*C. R. P. No. 365 of 1932. 4th October, 1932. | 
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the petitioner should ‘pay Court-fee in respect of the claim for 
possession of the property also. 

The point for decision is whether the plaintiff is bound to 
pay Court-fee in respect of the claim for recovery of possession 
of the land from the defendant. The Lower Court held that 
the plaintiff should pay Court-fee for possession as well under 
S. 7 (v) of the Court Fees Act. S. 7 (iv) of the Court Fees 
Act has been amended in 1922 and cl. (tv-A4) has been newly 
introduced by the amendment. It states “In a suit for 
cancellation of a decree for money or other property having a 
money value, or other document securing money or other pro- 
perty having such value,” the Court-fee should be calculated 
“according to the value of the subject-matter of the suit, and 
such value shall be deemed to be etc.”. Prior to this amendment 
suits like the present one fell under S. 7 (iv) (c); that is, fot 
purposes of Court-fee such suits were considered as suits to 
obtain .a declaratory decree or order where consequential relief 
is prayed. It is not disputed that the plaintiff has to pay Court- 
fee so far as the setting aside of the sale deed is concerned 
under cl. (sv-4) of the section. The only question is whether 
besides paying Court-fee under cl. (#v-4) the petitioner should 
be compelled to pay Court-fee under S. 7 (v) also. No decision 
directly bearing on the point has been brought to my notice. 
Though the question has not been specifically decided in any 
case, some decisions of this Court may with advantage be refer- 
red to, those being Lakshmi Ammal, In rel and Venkatasiva Rao 
v. Satyanarayanamurthy%. Of these two, the first one Lakshmi 
Ammial, In rel is very much like the present case though 
the particular point now argued does not seem to have been 
specifically raised in that case. The present suit, as I have 
already stated, is One by a vendor to set aside a sale deed and 
for the recovery of possession of the property covered by the 
deed. The suit in Lakshms Ammal, In rel was by the vendee. 
That was also for setting aside a sale deed. The relief asked 
for was the return of the consideration and some damages. It 
was argued in that case that the suit should be valued as one 
falling under S. 7 (tv) (c), $e., for the purpose of ‘Court-fee 
it should be treated as a suit for a declaratory decree where 
consequential relief is prayed. Having regard to the prayer for 





1. (1925) 49 M. L. J. 608. 2. (1932) 63-M. L. J. 764. ` 
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cancellation of the document and the new amendment introduced 
by the legislature in 1922, Devadoss, J., held that the suit should 
be valued under S. 7 (tv-4). Should it be valued also under 
S. 7 (v) with regard to the return of the money does not seem 
to have been specifically argued. But it was urged that under 
S. 7 (tv) (c) the plaintiff is hound to value the relief sought 
for at Rs. 1,300, 4. e., the amount so claimed. With regard to 
this argument the learned Judge pointed out “ the main relief 
claimed is really the setting aside of the conveyance and the 
claim for money is only ancillary to it. To such cases S. 7 (tv) 
(c) has no application”. And then the learned Judge held that 
the new clause applied to the case. In the same way it may be 
said in this case also that the clairh with regard to the possession 
of the property is ancillary to the setting aside of the document 
and, if so, S. 7 (tv-A ) is the only provision under which the Court- 
fee has to be levied. In Venkatastva Rao v. Satyanarayana- 
murthyl a decree was sought to be set aside and possession as a 
result of such setting aside of the decree was also asked for. The 
learned Judges held that the case fell under both S. 7 (iv-A) 
and S. 7 (v). But they did not say that both the provisions 
applied to the case and that the plaintiff should pay Court-fee 
under the two provisions. No doubt the point was not specifically 
raised in the case as I have already pointed out. Some support 
for the position contended for by the petitioner may be found 
in Rajagopala v. Vijayaraghavalu’, though the question of 
court-fee in that case arose before the amendment of the Act in 
1922. That was a suit for a declaration that a certain decree 
was of no legal effect and for possession of the properties. 
Under the present Act the suit would be one for cancellation of 
the decree and for possession of the properties. The learned 
Judges in the course of their judgment pointed out with refer- 
ence to the claim of possession in that case that ““ Possession-is 
not asked for on any other ground than that the decree, in 
execution of which it was lost, should be declared invalid; and 
it is therefore asked for consequently on the grant of declara- 
tion.” Using a similar language it may be said in the present 
case that possession is not asked for on any other ground than 
that the sale deed by the execution of which it was lost should 
be set aside and it is therefore asked for consequently on the 


— 
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setting aside of the sale decd or in other words as mentioned 
by Devadoss, J., in Lakshmi Ammal, In rel, the claim with 
respect to possession is only ancillary to the main claim which 
is the setting aside of the sale deed. 


For the above reasons I am of opinion that in this case the 
petitioner need not pay Court-fee on the relief with regard to 
possession. The order of the Lower Court is set aside with 
costs here and in the Court below. 


B. V. V. j Order set aside. 


—— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE. JACKSON AND Mr. JUSTICE 
MockKETT. 


The Official Liquidator of the Bellary Electric - 


Supply Company, Ltd., in liquidation Appellant - 
v. (Counter-pettisoner ) 
Kannirain Rawoothmal Respondent 


(Kespondent—Pentioner-credttor). 


Company—aA pplication by a shareholder for shares after deposit of 
money—Alloiment of shares not communicated—Subsequent liquidation of 
company—Claim for refund—Presumption of allotment on account of entry 
in company's register, whether ratsed—S. 40 of Indian Companies Act— 
Interest on depostt from which date recoverable. 


Where a shareholder deposited money with a company and applied fora 
ceitain oumber of shares and no share certificate was admittedly issued in 
respect of the shares applied for nor was a lettér of allotment sent.to him 
and the company itself subsequently went into liquidation while the applicant 
called upon the Official Liquidator to refund the money he had deposited 
because no allotment of shares had been made to him, 


Held, that there was no allotment of shares made and hence the share 
holder was entitled to be refunded. 


The mere entry of a shareholder's name in the company’s register is 
insufficient to establish that an allotment of shares was in fact made. An 
application for shares is an offer and like any other offer must not only be 


accepted but the acceptance must be communicated to the person making the 
offer. 


In re The Universal Banking Corporation, (1867) L. R. 3 Ch. App. 
Cases 40, followed. 


Held, also, that interest on the money was only recoverable from the date 
of demand by the applicant. 


Nanchappa Koundan v. Ititchathara Mannadtar, 1930 M. W. N. 438, 
referred to. 


Appeal against the order of the District Court of Bellary, 
dated 11th December, 1928 and made in I. A. No. 382 of 1928 





"C M. A. No, 263 of 1929. 
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9th September, 1932, 
(1925) 49 M. L. J. 608. 
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in O. Ps. Nos. 1 and 19 of 1926 on the file of the High Court, 
Madras. ; 


V. S. Narasimhachartar for appellant. 
C. S. Venkatachariar and L. Krishna Doss for respondent. 
The judgment of the Court was delivered by 


Mocketi, J.—The relevant facts in this appeal are that the 
Respondent’s firm purchased 110 shares in the Bellary Electric 
Supply Co., Ltd., at some time previous to October 14, 1925 
and that on that date on behalf of his firm the Respondent de- 
posited Rs. 1,400 with the company in respect of 140 more 
shares. The application for the 140 shares Ex. I, dated October 
14, 1925, contains the words “I request you to allot me’ 
140 shares. No share certificate was admittedly issued in 
respect of the 140 shares nor was a letter of allotment sent. 
The company went into liquidation on a date subsequent to 
October 14, 1925, and the Respondent now calls upon the Official 
Liquidator to refund the Rs. 1,400 because no allotment of 
shares had been made to him. The Official Liquidator contends 
that there was such an allotment. The learned District Judge 
found after an elaborate examination of the facts and the docu- 
ments that there was no allotment. The short point is: was 
there an allotment? The Respondent filed an affidavit setting 
out the above facts. No counter-affidavit was filed. At the 


hearing two witnesses were called. The Respondent (there the 


Petitioner) examined one S. M. Hussain once Managing Director 
of the Bellary Electric Supply Company. He stated that the 
Members’ Register, Ex. II, which purported to show that on 14th 
October, 1925, 140 shares were allotted to the Respondent could 
not in fact be relied upon as the rubber stamp of the company 
was not placed upon the Respondent’s page nor did it appear on 
Ex. ITI, the Members’ Register. The appellant examined a clerk 
of the company who states that although the allotment was 
authorised by the Managing Director and the entries made in 
Ex. Il “the applicant was not notified of the allotment’. - The 
appellant relies on S. 40 of the Indian Companies Act “ The 
register of members shall be prima facie evidence of any 
matters by this Act directed or authorised to be inserted there- 
in” and argues that Ex. II raises a presumption of allotment 
which the Respondent (who did not give evidence) has not 
rebutted. The Respondent could of course have been cros$- 
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examined on his affidavit but the appellant did not give him 
notice to appear for this purpose. Any presumption under 
S. 40 was clearly rebutted by the evidence of the above two 
witnesses. 

But apart from this aspect of the case there is ample 
authority for the proposition tbat the mere entry of a share- 
holder’s name in the company’s register is insufficient to establish 
that an allotment of shares was in fact made. An application 
for shares is an offer and like any other offer must not only be 
accepted but the acceptance must be communicated to the person 
making ‘the-offer. No Indian case in point has been cited but 
in The Universal Banking Corporatton, In rel it was held that 
the principles governing the formation of a contract between‘a 
company and a member of the public are identical in principle 
to those regulating the contractual relations between individuals. 
The facts in the above case are sufficiently similar to the facts 
in this appeal and it was held that a shareholder to whom the 
fact that an allotment of shares had been made had not been 
communicated was not bound by any contract. The mere 
entry of his name on the register was held not sufficient for this 
purpose. We therefore agree with the a of the learned 
District Judge. 

The Lower Court has allowed the petitioner interest at 
6 per cent. from October 14, 1925, and the appellant contends 
that interest should be payable only from the date of demand. 
We think that this contention must prevail. The law relating 
to the payment of interest is dealt with in Nanchappa Koundan 
v. Tttichathara Mannadtar§, the effect of which is that the prò- 
visions of the Interest Act are all comprehensive and interest 
can only be allowed in accordance therewith. Applying that 
principle it is clear that this payment of Rs. 1,400 cannot be 
construed to be “a debt or sum certain payable at a certain 
time ... . by virtue of a written instiument.” It is payable 
otherwise (1. e., as money had and received) and ‘interest is 
therefore only recoverable from the date of demand, that is, 
Petition, 27th July, 1928. We therefore vary the decree of the 
Lower Court to this extent and with this variation dismiss this 
appeal with costs here and as ‘decreed in the Lower Court. 


PE dismissed with slighi variation of the decree. 
K. c. 





a nT, R. 3 Ch. App: Cases 40. - 2. 1930 M, W. N; 438. 
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PRIVY COUNCIL. 
[On appeal from the Supreme Court of Canada. | 


PRESENT:—Lorp TomLin, Lorp THANKERTON, LORD 
MACMILLAN, Lord WRIGHT AND SIR GEORGE LOWNDES. © | 


Alice Marie Vandepitte Appellants 
, | V. r . - r = oo. F `~ 
The Preferred Accident Insurance Company of _ 
New York .. Respondents: 


British Columbia Insurance Act (Ch. XX of 1925), S. 24—I nterpretation 
—Iusurance of notor-carand third party riskh— Indemnity extended by policy 
to any one driving with permission of thsured— Damage caused by daughter 
of msured—Right of third party to recover against insurer tinder S. 24. 


The appellant claimed compensation for injuries sustained in a collision 
with a motor-car driven bv J, the daughter of Berry, who had insured with 
the respondents. Under S. 24 of the British Columbia Insurance Act, “where 
a person incurs liability. for injury or damage and is insured against such 
liability, the person entitled to the damages may recover by action against the 
insurer”. It was contended for the appellant that by virtue of the last clause 
in the. policy extending the indemnity “to any person while riding in or 
operating the automobile with the permission of the insured,” J war- 
“insured ” within the meaning of S. 24 of the Act and hence the respoudents 
were liable to compensate the appellant. < 


Held, (i) that no one could claim the benefit of the policy, even if 
answering the general description, unleas it was established that the person 
who directed the insurance to be affected actually witended to cover that 
‘particular person or at least some one who should answer the description. 
There was no evidence of anv such intention and the mere generality of the 
language was not in itself sufficient; — 

(i) that though a party to a contract can constitute himself a trustee 
for a third party of a right under the contract and thus confer such nights 
enforceable in equity on the third party, there again the intention to constitute 
the trust must be affirmatively proved: it cannot necessarily be inferred from 
the mere general words of the policy; : 

(ri) that Berry had no insurable interest in J's (his daughter’s) personal 
liability aud so the policy, in respect of sucha risk, was Void under the 
statute; . , 
(iv) that in short, S. 24 was satisfied only by a contract at law, 
enforceable directly against the insurers by the insured in his own name and 
not by an equitable right in J (even if it were constituted) enforceable only 
in the name of the statutory insured (Berry), that J was not “ insured” 
within the meaning of S. 24 which the appellant was not, therefore, entitled 
to invoke, 


D. N. Pritt, K. C. and Wilfrid Barton for appellant. 

W. N. Tiley, K. C. and Alfred Bull for respondents. 

4th November, 1932. Their Lordships’ judgment was 
delivered by 


Lorp WRIGHT.—The appellant, Alice Marie Vandepitte, 
sustained injuries on the 5th March, 1928, owing to the motor- 
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car, in which she was a passenger and which her husband was 
driving, being involved in a collision with a motor-car driven 
by Jean Berry. Jean Berry was the daughter of R.E. Berry 
and was driving the car which was her father’s property, with 
his permission. As she was a minor living with her father, he 
was civilly liable, under S. 12 of the Motor Vehicles Amend- 
ment Act, 1927, of British Columbia, for injuries sustained by 
the appellant due to his daughter’s negligence, but in the case 
the appellant brought her action in the Supreme Court of 
British Columbia against Jean Berry, claiming that she was 
injured by Jean Berry’s negligent driving. In the proceedings, 
the appellant’s husband, E. J. Vandepitte, was brought in as 
third party. On the 13th June, 1928, judgment was given for 
the appellant for $4,600 and costs against Jean Berry, and for 
Jean Berry against E. J. Vandepitte for $2,300 and costs on the 
basis that both drivers were negligent in the same degree. The 
appellant issued an execution against Jean Berry, but it was 
returned unsatisfied. ‘Thereupon, on the 20th May, 1929, the 
appellant brought the present action in the Supreme Court of 
British Columbia, against the respondents, claiming to recover 
$5,648.71, the amount of the judgment and costs, in virtue of 
S. 24 of the Insurance Act of British Columbia (Chapter 20 of 
1925). The appellant succeeded in the Supreme Court and on 
appeal in the Court of Appeal of British Columbia, but in the 
Supreme Court of Canada the respondents’ appeal was allow- 
ed, and the appellant’s action was dismissed with costs through- 
out. From that judgment the matter comes on appeal by 
special leave before their Lordships. 


S. 24 of the Insurance Act (Chapter 20 of 1925) is in the 
following terms :— 


“Where a person incurs liability for injury or damage to the person or 
property of another, and is insured against such liability, and fails to satisfy 
a judgment awarding damages against him in respect of such liability, and an 
execution against him in respect thereof is returned unsatisfied, the person 
entitled to the damages may recover by action against the insurer the amount 
of the judgment up to the face value of the policy, but subject to the saine 
equities as the insurer would have if the judgment had been satisfied.” 


S. 10 is as follows :— 


“ (1) Every contract by way of gaming or wagering is void. (2) A 
contract is deemed to be 2 gaming or Wagering contract where the insured 
has no interest in the subject-matter of the contract.” - 


Part VII of the Act contains special provisions relating to 
autemobile, insurance, among which js S. 152, which provides 
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that no insurer shall make a contract for a period exceeding PC 
14 days without a written application therefor, signed by the ae 


‘ ; s : fans Alice Marie 
applicant or his agent duly authorised in writing, and’ sets out Vandepitte 
the particulars required: S. 153 is in the following terms :— a 

e 


“Every policy shall contain the name and address of the insurer, the Preferred 
name, address, and occupation or business of the insured, the name of the Accident 
person to whom the insurance-money is payable, the premium or other con- Insurance 
sideration for the insurance, the subject-matter of the insurance, the indem- Company of 
nity for which the insurer may become liable, the event on the happening of New York 
which such liability is to accrue, and the term of the insurance.” 


: f N ; Lord 
Section 154 contains statutory conditions which are to be Weight. 
deemed to be part of any contract in force in the Province 


and to be printed on every policy, including paragraph 8, which 
reads as follows :— 





“ (1) Upon the occurrence of an accident involving bodily injuries or 
death, or damage to property of others, the insured shall promptly give 
written notice thereof to the insurer, with the fullest information obtainable 
at the time. The insured shall give like notice, with full particulars of any 
claim made on account of such accident, and every writ, letter, document or 
advice received by the insured from or on behalf of any claimant shall be 
immediately forwarded to the insurer. 

“ (2) The insured shall not voluntarily assume any liability or settle any 
claim except at his own cost. The wsured shall not interfere in-any negotia- 
tions for settlement or in any legal proceeding, but, whenever requested by 
the insurer, shall aid in securing information and evidence and the attendance 
of any witnesses, and shall co-operate with the insurer, except in a pecuniary 
way, in all matters which the insurer deems necessary in the defence of any 
action or proceeding or in the prosecution of any appeal. 

“ (3) No action to recover the amount of a claim under this policy shall 
lie against the insurer unless the foregoing requirements are complied with 
and such action is brought after the amount of the loss has been ascertained 
either by a judgment against the insured after trial of the issue or by agree- 
ment between the parties with the written consent of the insurer, and no such 
action shall lie in either event unless brought within one year thereafter,” . 


The policy here in question was for a period from noon on 
14th April, 1927 to noon on 14th April, 1928. It was issued 
on a form of application as required by the statute, signed by 
R. E. Berry as the insured. The policy was headed “Combina- 

‘tion Automobile Policy No. A. 12498,” and embodied 
contracts between the insured R. E. Berry and two separate 
insurance companies, the New Jersey Insurance Company and 
the Preferred Accident Insurauce Company, the respondents. 
It embodied the terms of the application by R. E. Berry and 
the Statutory Conditions. Sections A, B and C defined the 
obligations of the former company in respect of damage to or 
loss of the insured automobile, and Section D defined the same 
company’s obligation in respect of “legal liability for damage 
to property of others,” which was expressed to be to indemnify 
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the insured against loss by reason of the legal liability imposed 
by law upon the insured “in respect of damage done to 
property.” Section E embodied the obligations of the respond- 
ents and was in the following terms:- 


“ Section E.—Legal Liability for Bodily Injuries or Death.—() Toin- 
demnify the Insured against loss from the liability imposed by law upon the 
Insured for damages on account of bodily injuries (including death, at any 
time resulting therefrom) accidentally suffered or alleged to have been 
suffered by any person or persons . . . . . . as a result of the 
ownership, maintenance or use of the automobile; provided that on account 
of bodily injuries to or the death of one person the Insurer’s liability under 
this section shall not exceed the sum of Fe THousAND DOLLARS 
($5,000.00), and subject to the same limit for each person the Insurer’s 
liability on account of bodily injuries to or the death of more than one person 
as the result of one accident shall not exceed the sum of TEN THOUSAND 
Dotiars ($10,000.00). 


“ (2) To serve the Insured in the investigation of every accident cover- 
ed by this Policy and in the adjustment, or negotiations therefor, of any 
claim resulting therefrom. 


“ (3) To defend in the name and on behalf of the Insured any civil 
actions which may at any time be brought against the Insured on account of 
such “injuries, including actions alleging such injuries and demanding 
damages therefor, although such actions are wholly groundless, false or 
fraudulent, unless the Insurer shall elect to settle such actions. 


“ (4) To pay all costs taxed against the Insured in any legal proceeding 
defended by the Insurer; and all interest accruing after entry of judgment 
upon such part of same as is not in excess of the Insurer’s limit of liability, 
as hereinbefore expressed. 


“ (5) To reimburse the Insured for the expense incurred in providing 
such immediate surgical relief as 18 imperative at the time such injuries are 
sustained.” 


The final clause of the policy was as follows :— 

“The foregoing indemnity provided by Sections D and/or E shall be 
available in the same manner and under the same conditions as it is available 
to the Insured to any person or persons while riding in or legally operating 
the automobile for private or pleasure purposes, with the permission of the 
Insured, or of.an adult member of the Insured’s household other than a 
chauffeur or domestic servant; provided that the indemnity payable hereunder 
shall be applied, first, to the protection of the named Insured, and the 
remainder, if any, to the protection of the other persons entitled to indemnity 
under the terms of this section as the named Insured shall in writing direct.” 


It was contended on behalf of the appellant that under the 
policy, and in the events which happened, Jean Berry was the 
insured within S. 24 of the Act, and hence that the respondents 
were liable to pay the appellant the amount of the loss. The 
contention was put in the alternative, either that Jean Berry 
was directly and in law a party to the contract being within the 
description of the persons other than R. E. Berry to whom the 
indemnity was available or that if not in law a party to the 
contract, she was a cestui que trust of the promise contained in 
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the contract to extend the indemnity to such a person as her- 
self, R. E. Berry having so stipulated as trustee. There is a 
further contention based on estoppel which may be considered 
separately and: later. a 


The first mode of stating the appellant’s case involves that 
R. E. Berry as his daughter’s agent made a contract of insur- 
ance between her and the respondents. But a contract can only 
arise if there is the animus contrahendi between the parties: 
there is here no evidence that Jean Berry ever had any concep- 
tion that she had entered into any contract of insurance. She 
certainly took no direct part in the conclusion of whatever 
contract there was: the policy was entirely arranged between 
R. E. Berry and the respondents and he alone filled in and 
signed in his own name and behalf the application required by 
5. 152 of the Statute. It is said that the wide words defining 
the persons to whom the indemnity is available are sufficient to 
found the inference that R. E. Berry was intending to contract 
not only on behalf of himself but of any one who might come 
within the policy words “any person or persons while riding in 
or legally operating the automobile for private or pleasure 
purposes” with the appropriate permission, and reliance in 
support of this contention was placed on the well-known rule‘in 
regard to marine policies in which only the name of the agents 
need be stated, and which are expressed to be made by them 
“as agents” or more frequently “as well in their own name as 
for and in the name or names of all and every person to whom 
the same doth may or shall appertain in whole or. in part.” 
But even under these wide words no one can claim the benefit 
of the policy, even if answering the general description, unless 
it is established that the person who directed the insurance’ to 
be effected actually intended to cover that particular person, or 
at least some one who should answer the description. The 
mere generality of the language is not in itself sufficient. Thus 
in Graham Joint Stock Shipping Co. v: Merchants Marine 
Insurance Co.1 it was held that the policy only protected the 
owner and not the mortgagees: the rule had been previously 
illustrated by many cases, including Boston Fruit Co. v. Brit. 
and Foreign M. I. Co.8 and also by Yangtsze Insce.-Ass. v. 


Lukmanjee3. In the present case there is no evidence that 
a a a 


1. (1924) A.C, 294. 2, (1906) A.C, 336. 
R—18 


3. (1918) A.C, 585. 
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R. E. Berry had any intention to insure anyone but himself: 
even if in some cases the words of the policy taken with the 
surrounding circumstances might be held to found thenecessary 
inference of intention that inference would fail here by reason 
of the statutory application. But even if he had so intended, 
he had no authority from Jean Berry to insure on her behalf 
and at no time did she purport to adopt or ratify any insurance 
even if made on her behalf. In these circumstances it is impossi- 
ble to say that a contract existed between Jean Berry and the 
respondents, that is, it cannot be held that she was in law 
‘insured’? under the policy. This conclusion is arrived at quite 
apart from the provision of S. 153 of the statute, which 
requires the insured’s name and other particulars to be inserted 
in the policy. It is also arrived at apart from the form of the 
policy, which throughout in referring to the insured, refers 
back as a matter of construction to the named insured R. E. 
Berry, who filled in the statutory application form. The very 
clause on which the contention is based draws a pointed distinc- 
tion merely as matter of words between “the insured” and 
“any person or persons riding, etc.,” and between the named 
insured and “the other persons entitled to indemnity under the 
terms of this section.” Furthermore there was no considera- 
tion proceeding from Jean Berry. 


It is, however, argued on behalf of the appellant that even 
if their Lordships should hold, as they do, that Jean Berry was 
not a party in law to the insurance contract, she was a party in 
equity, and in that-way was “insured” by the respondents with- 
in the meaning of S. 24. These two steps of the argument 
require separate consideration. 


The contention firstly is that-R. E. Berry, as part of the 
bargain and for the consideration proceeding from him, stipu- 
lated that the respondents should indemnify his daughter, Jean 
Berry, as coming under the general words of description, in the 
same manner and under the same conditions as himself, that is, 
that he created a trust of that chose in action for her as bene- 
ficiary. It cannot be questioned that abstractly such a trustee- 
ship is competent. No doubt at common law no one can sue 
on a contract except those who are contracting parties and (if 
the contract is not under seal) from and between whom con- 
sideration proceeds: the rule is stated by Lord Haldane in 
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Dunlop Pneumatic Tyre Co., Limited v. Selfridge & Co., 
Limitedi :— 

“ My Lords, in the law of England certain principles are fundamental. 
One is that only a person who is a party to a contract can sue on it. Our 
law knows nothing of a fus quaesitum tertio arising by way of contract. Such 
a right may be conferred by way of property, as, for example, under a trust, 


but it cannot be conferred on a stranger to a contract as a right to enforce 
the contract in personam.” 


In that case, as in Tweddle v. Atkinson, only questions of 
direct contractual rights in law were in issue, but Lord Haldane 
states the equitable principle which qualifies the legal rule, and 
which has received effect in many cases, as for instance, 
Robertson v. Waits, Affreteurs Reunts v. Leopold Walford4, 
Lloyd’s v. Harpers, viz., that a party to a contract can constitute 
himself a trustee for a third party of a right under the contract 
and thus confer such rights enforceable in equity on the third 
party. The trustee then can take steps to enforce performance 
to the beneficiary by the other contracting party as in the case 
ot other equitable rights. The action should be in the name 
of the trustee; if, however, he refuses to sue, the beneficiary 
can sue, joining the trustee as a defendant. But, though the 
general rule is clear, the present question is whether R. E. 
Berry can he held in this case to have constituted such a trust. 
But here again the intention to constitute the trust must be 
affirmatively proved: the intention cannot necessarily be infer- 
red from the mere general words of the policy. Thus in 
Irving v. Richardson® a mortgagee effected in the usual form 
an insurance on the full value of the ship. He claimed to 
rover the full amount, which was in excess of the mortgage 
debt, on the general principle now embodied in S. 14 (2) of 
the Marine Insurance Act, 1906, that a mortgagee may insure 
on behalf and for the benefit of other persons interested as well 
as for his own benefit, “and recovering the whole, will hold the 
surplus beyond his own debt in trust for the mortgagor or 
other persons interested.” It was held that the plaintiff was 
not entitled beyond the extent of his interest, that is, the mort- 
gage debt, because he did not satisfy the jury of his actual 
intention in effecting the insurance to cover more than that. 
In the present case, there are not only the difficulties arising 








1. (1915) A.C, 847 at 853, 
2. (1861) 1 B. & S. 393: 121 E.R. 762. 3. (1853) 8 Ex. 299, 
4, (1919) A.C, 801. 5. (1880) 16 Ch. D. 290. 
6. (1831) 2 B. & Ad. 193:109 ER. 1115. o 
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from the statutory provisions quoted above, but there is no 
evidence that R. E. Berry had any intention to create a beneficial 
interest for Jean Berry, either specifically or as member ofa 
described class. Indeed, at no time either when the policy 
was effected or before or after the accident is there any sugges- 
tion that R. E. Berry had any such idea. It is true that she 
was in the habit of driving the insured automobile, but if 
R. E. Berry read the clause or thought of the matter at all, he 
would naturally expect that if she did damage the claim would, 
under the Act quoted, be against him, as she was a minor living 
in his family. There is a further difficulty in the appellant’s 
way under this head: R. E. Berry is the contracting party in 
law, but he has no insurable interest in Jean Berry’s personal 
liability, since natural love and affection does not give such an 
interest in law: whenever she drove the car, if she was an 
insured person, she had an insurable interest in the chance that 
she might be held liable in damages for negligence, but on the 
assumption now being considered, vig., that she was no more 
than a cestui que trust in regard to the insurance, the contract- 
ing party was R. E. Berry, who had no insurable interest : hence 
the policy, in respect of that particular risk, was void under the 
express words of S. 10 of the statute cited above. No doubt it 


—_______has_been_hel s a special rule in certain cases that a person 


having a special property in goods can insure on DéMalt anc tor 
the benefit of other persons interested as well as for his own 
benefit as is illustrated by S. 14 (2) of the Marine Insurance 
Act, 1906, and Waters v. Monarch Life Co.,1 but here no 
question of a special property in goods was involved: R.E. Berry 
had no insurable interest in the possible liability of his daughter. 
But if it is to be said that the cestut que trust is to be treated 
as if in law the contracting party, then Jean Berry must have 
satisfied the requirements of the Statute, as being the “ insured,” 
in particular Ss. 152 and 153, which it cannot be said that she 
did. There is a further objection to applying to her case the 
idea of her being the cestui que trust under the policy, since the 
doctrine of the equitable interest of a beneficiary under a contract 
of a third party relates to benefits under the contract, whereas 
in an insurance such as that contended for serious duties and 
obligations rest on any person claiming to be insured, which 
necessarily involve consent and privity of contract. 





° - 1, (1856) 5 EL & BL 870: 119 E.R. 705, 
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Their Lordships are of opinion that no trusteeship is here 
made out, but in any case, they could not hold that the provi- 
sions of S. 24 were satisfied by any but a contract at law, 
enforceable directly against the insurers by the insured in her 
own name. That section must be read with the relevant sections 
of the Act, which have been quoted above and also with the terms 
of the policy. In their Lordships’ opinion, an equitable right in 
Jean Berry (even if it were constituted) enforceable only in 
the name of the statutory insured, R. E. Berry, would not satisfy 
S. 24, which involves an added burden on the insurance 
company, and must be strictly construed. 


A decision of Roche, J., in Williams v. Baltic Insurance 
Association of London,1 has been relied on by the appellants’ 
counsel. The facts in that case and the contractual terms were 
however different from those in question here and the provi- 
sions of the relevant statutes were not the same: nor is it clear 
whether the learned Judge treated the driver of the car as 
directly insured or as a cestui que trust. Their Lordships have 
not been able to derive from that case any principles helpful to 
the issue now before the Board. 


The decision their Lordships have arrived at involves the 
conclusion that the final paragraph of the policy gives no 
enforceable right to anyone. The clause constitutes, in their 
opinion, merely a promissory representation or statement of an 
intention on the part of the insurers not binding in law or 
equity. On the other hand “ honour policies ” are common in 
insurance business, and any insurance company which failed to 
fulfil its “ honourable obligations” would be liable to pay in 
loss of business reputation. The defence in the present case is 
however taken under somewhat unusual circumstances in a 
claim by strangers on a special statutory enactment: neither 
Jean Berry nor R. E. Berry is asserting any right. 


The appellant raised a further point that even if in fact 
she? was not the insured within the meaning of S. 24, she 
became so by reason of an estoppel. But the only estoppel 
alleged was a matter between the respondents and Jean Berry: 
the respondents took up and conducted Jean Berry’s defence in 
the claim for damages, and it was said that in doing so, they 
conclusively admitted she was the insured. Even, however, if 


1. (1924) 2 K. B. 282. 2. (Jean Berry D)? 
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that were so, that would not benefit the appellant, because she 
was no party to any such estoppel and further 5. 24 is dealing 
with one who is insured in fact and by an actual contract. 
Their Lordships do not think, however, that any such estoppel 
is made out even as between Jean Berry and the respondents. 
This point also fails. 

In their Lordships’ opinion the appeal should be dismissed 
with costs, and they will humbly so advise His Majesty. 

Solicitors for appellant: White and Leonard. 

Solicitors for respondents: Blake and Redden. 

S. R. Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner 
of the Central Provinces. ] 
PRESENT :—LORD THANEKERTON, SIR GEORGE LOWNDES 
AND SIR DinsHAH MULLA. 


Jagannath Rao Dani Appellant+ 
v. 
Rambharosa and another Respondents. 


Hindu Law (Bombay SchooD—Adoptton—Widow’s power—Consiruc- 
tion of will executed by testator on eve of a journey—" Contingent" wil 
—Practice—Duty of Courts in India to pronounce their optntom on all 


amportant issues in an appealable case. 


Under the Bombay School of Hindu Law, a widow has-iu herself power 
to adopt, subject only to such restriction, if any, as may have been imposed 
upon her by her husband. 

On the construction of a will which recited that it was executed by the 
testator on the eve of a visit to the Delhi Darbar, 

Held, (repelling the contention that the will was to take effect only in the 
event of the testator dying during his visit to Delhi), that the will was not a 
“contingent ” one, and remained operative even after the testator’s return 
from Delhi. 

In an appealable case, though the decision on any one issue may be 
sufocient for the disposal of the case, it is nevertheless the duty of the Courts 
in India to pronounce their opinion on all the other important points raised 
before them, to obviate the inconvenience and expense of a remand by the 
Privy Council 

Appeal No. 127 of 1931 from a judgment and decree of 
the Court of the Judicial Commissioner, Central Provinces, 
dated the 27th March, 1929, disagreeing with the judgment and 
decree of the Additional District Judge of Raipur, dated the 


16th March, 1927, though dismissing the appeal. 


“P. C Appeal No. 127 of 1931. 29th November, 1932. 


LXIV | THE MADRAS LAW JOURNAL REPORTS. 143 


The parties to the suit were governed by the Bombay School of 
Hindu Law, and the question for determination was, whether the 
adoption of the 1st respondent by Mst. Anandabai, widow of Baboo 
Rao Dani, was invalid, as having contravened the restrictions con- 
' tained in her deceased husband’s will. The material terms of the 
will are set out in their Lordships’ judgment. 

The appellate Court in India held, disagreeing with the learned 
Trial Judge, that the will was a “contingent” one and became 
inoperative on the testator’s return from the Delhi Darbar, and that, 
therefore, his widow could, according to the Bombay School of 
Hindu Law, validly adopt any one she liked. Quoting a passage 
from the Board’s judgment in Yadao v. Namdeo! that “ a direction 
to operate as a prohibition against a Hindu widow adopting a boy 
to her husband as a son except the boy named by him must be 
explicitly made and clearly intended by the husband to limit the dis- 
cretion of his widow for all time, and on every occasion on which 
otherwise after his death his widow might validly make an adoption 
to him,” the learned Judges held that no such explicit direction had 
been proved in this case, and therefore the adoption of the lst 
respondent by Mst. Anandabai was in accordance with the law appli- 
cable to the parties, and was legal and valid. The plaintiff appealed 
to His Majesty in Council 

Dunne, K. C. and Abdul Majid for appellant. 

De Gruyther, K. C. and Wallach for Ist respondent. 


29th November, 1932. Their Lordships’ judgment was 
delivered by 


SIR Georce LownpgEs.—The appellant and the second 
respondent are the reversionary heirs of Baboo Rao Dani who 
died on the 6th November, 1918, leaving him surviving his 
widow, Anandabai, and no issue. Anandabai died on the 27th 
November, 1924, and on the 7th April, 1926, the suit out of 
which this appeal arises, was instituted by the reversioners 
claiming his estate. The defendant to the suit, the first respond- 
ent before the Board, denied their right, alleging title in him- 
self as the duly adopted son of Baboo Rao Dani. The factum 
of his adoption by Anandabai on the 25th April, 1920, is not 
seriously disputed. The issue between the parties is as to its 
validity in law. The family was found by the Trial Judge and 
was admitted in the Court of the Judicial Commissioner to be 
governed by the Bombay School of Hindu Law, under which a 
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widow has in herself power to adopt, subject only to such 
restriction, if any, as may have been imposed upon her by her 
husband. The appellant’s contention in the present case is that 
Anandabai’s power was so restricted by Baboo Rao Dani’s will 
made on the 26th November, 1911, and that the adoption of the 
first respondent was in violation of its terms. 


The provisions of the will, the due execution of which is 
not in dispute, so far as regarded adoption were as follows :— 


“ After all this is done (1. e., after certain dispositions of the will have 
been carried out) a boy should be taken in adoption to perpetuate the name 
of ancesiora and manage the estate. No boy bas been yet taken in adoption. 
It is expected that (any) of my paternal uncles’ sons may geta son. If he 
gives (the boy) my wife should take him in adoption. Seven years’ time is 
allowed for this, After seven years Jiwajis younger son Bhagwati should be 
taken in adoption. 


w s * "= 

“Seven years’ time has been allowed for adoption, but if Vyenkat Rao 
Naik, Rao Bahadur Mahdik, Gajraj Singh and Sadashiv Rao Garad, think 
that (a boy) should forthwith be taken in adoption, there is no ob:sction to 
my wife's (adopting a boy immediately) according as they may advise. How- 
ever, the debts should be satished and property of an income of five hundred 
rupees should be set aside for the School Department, first, and a boy should 
be taken in adoption for the remaining property. If it is decided to take (a 
boy) in adoption, mausa Kolar should be reserved for my wife and for the 
maintenance of the adopted boy (the property) should afterwards be placed 
under the management of the Court of Wards or of panches of whom 
Vyenkat Rao Naik should be the sir panch. The boy should be very well 
educated. He should be sent to England if possible. If this boy does not 
exist, which God may forbid, any boy can be taken in adoption.” 

Various defences were raised by the first respondent whick 
were embodied in the issues settled by the Trial Judge. They 
seem in the main to have been directed to two points, that the 
restrictions in the will were not binding upon the widow, or 


alternatively that they had been substantially complied with 
Under the first head, it was contended that the will, which 
was executed by the testator on the eve of a journey to Delhi, 
was to take effect only in the event of his death before his 
return. He did, in fact, return in safety and lived for another 
seven years, and if this contention prevailed, the will, and with 
it the restrictions upon the widow’s power of adoption, ceased 
to have effect automatically upon the testator’s return. It was 
also alleged that the will was revoked* orally, and that after his 








“The learned Trial Judge, on a consideration of Ss. 57 and 70 of the 
Indian Succession Act, 1925, accepted as sound the proposition that in the 
Central Provinces where the Hindu Wills Act did not apply, the will could be 
revoked by parol.—K. J. KR. 
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return the testator expressly authorised the adoption of the first 
respondent. All these’ defences, upon which a considerable 
body of oral evidence was adduced, were rejected by the Trial 
Judge. 

Under the second head, the Trial Judge held it established 
that Anandabai had asked the mother of Bhagwati, the boy of 
the testator’s choice, to give him in adoption, but that she had 
refused. Under these circumstances, he was of opinion that 
the adoption of the first respondent, who was Bhagwati’s elder 
brother, was a substantial compliance with the terms of the will. 
In this connection, he took the vernacular words, which are 
rendered in the official translation as “if this boy does not 
exist,” as equivalent to “ if he is not available’. He also seems 
to have regarded the seven years’ interval which was to elapse 
before Bhagwati could be adopted, as to be reckoned from the 
date of the will. 


On all these points his judgment is attacked before the 
Board, while the adoption is supported on the grounds which 
the Trial Judge rejected. 


The result of the suit in the Trial Court was that the adop- 
tion of the first respondent was held to be “valid and un- 
impeachable,” and the suit was dismissed. 


The reversioners appealed to the Court of the Judicial 
Commissioner. The judgment of the appellate Court was 
delivered on the 27th March, 1929, with the result that the 
appeal was dismissed. The learned Judges dealt only with the 
question whether the will was a contingent one. On this point 
they disagreed with the Trial Judge, holding that the will was 
to take effect only in the event of the testator dying during his 
visit to Delhi, and became inoperative on his return. In the 
view which they took of the nature of the will, they thought it 
unnecessary to discuss the other points raised before them. 

Their Lordships regard this as most unfortunate. For the 
reasons presently appearing they are unable to agree with the 
conclusion reached by the appellate Court, and they find them- 
selves without any assistance from the learned Judges as to the 
facts upon which the Trial Court founded, or as to the conten- 
tions upon which the suit was there dismissed. 

It has been repeatedly pointed out by this Board that it is 


the duty of the Courts below to pronounce their opinion on ‘all 
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the important points in an appealable case, and that a failure 
to do so not infrequently necessitates a remand with the con- 
sequence of heavy additional costs. The observance of this 
rule is, their Lordships think, of special importance where the 
decision of other points depends, as it well may in the present 
case, upon the sifting of a mass of oral evidence, or upon the 
proper significance of the language employed in a vernacular 
document. 


The conclusion to which the learned Judicial Commis- 
sioners came was based directly upon the opening words of the 
will, which were as follows :— 

“Tam going to Delhi for the Darbar, therefore, I am writing the follow- 

ing conditions about my property. I hope that by the grace of God such an 
occasion will not arise, but strange is the course of time.” 
They thought that by the second sentence of the quotation 
“the testator obviously meant that he hoped that no occasion 
would arise for the will to come into operation, and as he 
cannot have meant that he hoped to live for ever,” it seemed to 
them “clear that he intended his will to have a limited opera- 
tion, and that the reference to the visit to Delhi” showed “that 
the operation of the will was to be limited to the occurrence of 
his death during that visit.” They found some corroboration 
of this in the detailed reference in the will to petty debts for - 
the settlement of which directions were given, “a reference 
which was obviously made in contemplation of the will coming 
into operation almost immediately.” 


Their Lordships are unable to agree with this line of 
reasoning. The testator’s contemplated journey was, no doubt, 
the occasion, and was probably the reason of his making the 
will, but there is, in their Lordships’ opinion, nothing in the 
words used by him to indicate that the will was to cease 
automatically to be operative on his return. He may quite 
possibly have had it in his mind that the will might require 
revision after his return, but that would not make it 
“contingent”: the intention in such a case would almost 
certainly be that it was to remain operative until a new will was 
made. The question is discussed with much care by the Trial 
Judge and their Lordships agree with his reasoning. 

Before the Board support was sought for the view taken by 
the Judicial Commissioners from portions of the oral evidence 
adfluced in the case. When the testator left his home he handed 
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over the will in a sealed envelope to one Sadasheo Rao Garad, 
. with whom it remained till Sadasheo’s death in 1914. It then 
passed into the possession of Sadasheo’s son Ramchandra, who 
was a witness in the case. He deposed that after his father’s 
death the testator asked him for the will, but that he could not 
then find it, and that thereupon the testator said that it did 
not matter because the will was merely to hold good while he 
was absent at Delhi. The Trial Judge said that he did not 
believe this man, and the appellate Court does not even refer to 
his evidence. Under these circumstances, their Lordships can 
hardly be asked to place any reliance upon his statement. 


Another witness, Thakur Gajraj Singh, said the testator 
had told him that he had made “a temporary will,” and that he 
would reconsider it later and make another will. This, however, 
is not inconsistent with the view their Lordships have taken: it 
does not, they think, suggest that the will was a contingent one. 
This witness again is not referred to or relied on by the 
Judicial Commissioners. 


One thing, however, is clear, vis., that the testator upon 
his return from Delhi, took no steps to reclaim the document 
from Sadasheo’s custody or to make another will, and that it 
was only upon Sadasheo’s death that he made any enquiry about 
it. So far as the testator’s intention in making the will can be 
deduced from his subsequent conduct, there is nothing to 
suggest that he thought himself to be, from the moment of his 
return, intestate, and so continued until he died. 


For these reasons their Lordships are of opinion that the 
will was not a contingent one, and that if not revoked, it came 
into operatfon on the death of Baboo Rao Dani. 


The other questions in the case, upon which the validity of 
the first respondent’s adoption depends are of considerable 
intricacy and their Lordships think that they ought not to take 
upon themselves the affirmance or disafirmance of the findings 
of the Trial Judge until they have been examined and pronounc- 
ed upon by the appellate Court in the ordinary way. They 
will, therefore, humbly advise His Majesty that the decree of 
the Court of the Judicial Commissioner, dated the 27th March, 
1929, should be set aside, and the case remanded to that Court 
for the decision of all other questions arising upon the judg- 
ment of the Trial Judge. The costs of this appeal must be paid 
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by the first respondent. All other costs will be dealt with by 
the Court of the Judicial Commissioner. 

Solicitors for appellant: Francts and Harker. 

Solicitors for respondents: T. L. Wilson & Co. 

K. J. R. Case remanded. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad,] 


PRESENT :—Lorp MACMILLAN, Sir GEORGE LOWNDES 
AND SIR DINSHAH MULLA. 


Shyam Narain Singh .. Appellani* 
v. 
Suraj Narain Pandey and another .. Respondents. 


Hindu Law—Alienation by father —Sow s liability—Proof of general 
charge of immorality, not su ficrent—Definite connection between debis and 
acts of immorality must be shown. 

Where an alienation (¢.g., by way of mortgage) by a Hindu father of 
ancestral family property for payment of his antecedent debts is challenged 
by his son as being tainted with immorality, the onus is upon him, the son, to 
establish, by evidence, that the debts in question were incurred by his father 
for immoral purposes, The burden of proof is not discharged by establishing 
a general charge of immorality, 4.¢., it is not enough to prove that the father 
was a man of extravagant and licentious habits, but there must be sufficient 
evidence to connect the particular cases of expenditure directly with the acts 
of immorality alleged. 1 

Consolidated Appeal No. 8 of 1931 against a judgment 
and two decrees of the High Court, Allahabad, dated the 2nd 
May, 1929, substantially modifying a judgment and decree of 
the Court of the Subordinate Judge of Gorakhpore, dated the 


13th April, 1926. 

The question requiring determination in these appeals was one 
of fact, namely, whether the consideration for the suit mortgage 
was tainted with immorality. The High Court, disagreeing with the 
finding of the Trial Judge, held that the debts which the plaintiff- 
respondent had paid off with the consideration of the mortgage 
were not tainted with immorality and that the plaintiff was entitled 
to succeed. They accordingly passed a decree for sale in the 
plaintiff’s favou. 


*P. C. Appeal No. 8 of 1931. 18th November, 1932. 
Allahabad Appeals Nos. 46 and 47 of 1929. 


1. With regard to the above head-note, it must be remembered that 
the burden is on the son to prove also that the alienee had notice, or upon 
reasonable enquiry might have discovered, that the debt was contracted by 
the father for an immoral purpose. It was not necessary for their Lordships 
to consider this aspect of the question, as they concurred with the finding of 
fact by the High Court that the debt in question was not tainted with 
immorality. (See Mulla’s Hinds Law, 5th ed., page 301.)—K. J.R. 
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Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
an order directing the transfer of S. C. No. 100 of 1932 from 
' the file of the Court of Session, Madura Division, to the file of 
any other Court of Session. 

Nugent Grant for B. R. Sethuraman for petitioners. 

The Public Prosecutor on behalf of the Crown. 

The Court expressed the following 

Opinion. The Chief Justtce.—This transfer petition was 
directed by me to be placed before this Full Bench not because 
of any difficulty which arises in the petition which is not 
opposed but because it is a favourable opportunity for resolving 
difficulties with regard to procedure which have arisen on 
account of conflicting opinions expressed by this High Court. 

One of these is Krishna Pannadt v. Emperori, a decision 
of Jackson, J., and another is Kandregula Jaggu Naidu v. 
Emperor’, a decision of Reilly and Krishnan Pandalai, JJ. 
Some difficulty has probably been created also by Krishiamma 
v. Emperors, a decision of Waller and Cornish, JJ. These cases 
lay down the procedure to be adopted at the trial of cases and 
counter-cases, the two former by Sessions Judges and the latter 
by Magistrates. In Krishna Pannadi v. Emperori Jackson, J., 
stated : 


“There is no clear law as regards the procedure in counter-cases, a 
defect which the Legislature ought to remedy. It is a generally recognised 
rule that such cases should be tried in quick succession by the same Judge 
who should not pronounce judgment till the hearing of both cases is finished. 
This precludes the danger of an accused being convicted before his whole 
case is before the Court, and also prevents there being conflicting judgments 
upon similar facts.” 


Jackson, J., then points out that there is obvious difficulty 
in the adoption of this rule as it seems to infringe the funda- 
mental principle that the Court must not import any facts into 
a case which are not to be found on the record. He then 
proceeds to state his view that the only way in which such a 
procedure can be justified is by setting up a fiction that the case 
and counter-case are really one and suggests that this fiction 
should be made a reality by statute. This judgment has been 
severely criticised in Kandregula Jaggu Naidu v. Emperor’ but 
I am bound to say that I think that most of the criticism is due 


k 





1. 1929 M. W. N. 883. 2. 1932 M. W. N. 692. 
3. 1929 M. W. N. 881. ° 
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to a misunderstanding of Jackson, J.’s judgment because on 
p. 696 Reilly, J. says: 

“I understand Jackson, J.’s opinion to have been that not only should 
the same Assistant Sessions Judge have heard both cases to the end and have 
had the evidence of both of them in his mind before he pronounced judg- 
ment in either but also that he should have tried both cases with the aid of 
the same assessors, . ... That is how the learned Sessions Judge of Vizaga- 
patam has understood Jackson, J.’s directions and it is that procedure he has 
followed. ” 

I do not understand Jackson, J. to have meant that both 
cases should be tried with the aid of the same assessors. What 
he does say is that both cases should be tried in quick succession 
by the same Judge who should not pronounce judgment until 
the hearing of both cases is finished. If that is what Jackson, 
J., meant, thén there is really no difference between the 
procedure Jackson, J. has in mind and that indicated by Reilly 
and Krishnan Pandalai, JJ. It seems to me that all the three 
are agreed upon the desirability of the Judge withholding 
judgment until he has heard both the case and the counter-case, 
but since Jackson, J. states that this procedure may allow the . 
facts in the one case to impress or influence the Judge in the 
other case, it is as well to observe that if the Judge withholds 
his judgment until he has heard both cases for the purpose af 
considering the cases as if they were one case, then that would 
be an irregular procedure; and the suggestion made by 
Jackson, J., that a fiction should be set up that the case and the 
counter-case are really one and should be made a reality by 
statute seems to me to be one which it would be very difficult 
to adopt. Waller and Cornish, JJ., who were dealing with the 
procedure in the Magistrates’ Courts are of the opinion that 
“no Court can grasp the real facts unless it tries both cases”. 
If by that it is meant that the fundamental principle that the 
Court must not have regard in one case to the facts in another 
is not to be observed then that view cannot be supported. 
Possibly if the Judge reserves judgment in both cases in 
order that he may consider both for the purpose of arriving at 
the truth, he is likely to reach a more satisfactory result than 
by trying each case without reference to any of the facts in the 
other. But since this procedure is irregular, it cannot receive 
our support. No hard and fast rule can be laid down. It is 
sufficient to say that there can be nothing irregular in a Judge 
trying each case to a conclusion before different assessors and 
aéterwards pronouncing judgment in both so long as he tries 
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the one quite independently of the facts in the other. Should 
the Judge, however, feel that he is likely to be embarrassed by 
the adoption of this procedure, he will no doubt get a transfer 
of the counter-case to the file of another Sessions Judge. 
What must be made clear is: (1) that the trial must be 
separate, t.¢., before different assessors and separate judgments 
delivered; (2) that the conclusions in each case must be 
founded on, and only on, the evidence in each case, and (3) that 
if the Judge considers himself unable to detach himself from 
extraneous considerations a transfer may be necessary to 
deliver the Judge from this embarrassment. 

We are much obliged to Mr. Nugent Grant and Mr. Bewes 
for their great assistance to us as amici curiae. 

Stone, J.—I agree. 

Burn, J.—I agree. 

K. C. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE CURGENVEN. 


[On a difference of opinion between Waller and Pandalai, JJ.] 





The Public Prosecutor .. Appellanti” in Cr. Appeal 
No. 29 of 1932 
Lakshmamma and another .. Petthoners in Cr. R. C. 
No. 763 of 1931 (P. W. 
Vv. 23 and P. W. 1) 
Miita Venkatamma and another .. Respondents (Accused 1 
and 2). 


Penal Code (XLV of 1860), S. 300—-Murder by one of two accused— 
No evidence of which one—Conviction for murder—S. 201—Possibility of 
one of the two accused being the principal culprit, no bar to conviction of 
both—Statement by witness before Magistrate—No caution administered— 
Admissibitty in prosecution ‘agawmnst maker. 


Accused 1 and 2, mother and daughter, were charged with the murder 
of a boy. The husband of the 2nd accused had proposed to adopt the boy 
and the accused had not liked the idea. At the time when the boy disappeared, 
the husband of the 2nd accused was away from home and the two women 
were alone Two days later the 1st accused was observed throwing the dead 
body of the boy from her roof on to the adjacent roof and the 2nd accused 
attempting to screen her witha cloth. The house was then searched by the 
Police and found to contain traces of the body having been buried in a 
decomposed condition. The 2nd accused was produced before a Magistrate 
and she made a statement as a witness attributing the murder to her mother 
and repudiating her own complicity in it. 





“Cr, Appeal No. 29 of 1932. 15th March, 1932, 
Cr. R. C. No. 763 of 1931. 
(Cr. R. P. No. 694 of 1931). ° 
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` Held, (by Curgenven, J„ agreeing with Pandalai, J.) (*) that the state- 
ment was not admissible against the 1st accused and in the absence of any 
other evidence to show who actually committed the murder or that both had 
acted in concert in killing the child, neither of them could be convicted of 
murder; (ii) that the fact that one of, the two was the principal offender was 
no bar to the conviction of both of them under S. 201 of the Penal Code 


Chinna Gangoppa, In re, (1930) I. L. R. 54 Mad 68:59 M. L. J. 677, 
referred to. 


Teprinessa v. Emperor, (1918) I. L. R. 46 Cal. 427 and Rup Naram 
Kurmi v. King-Emperor, (1930) I. L. R. 10 Pat. 140, followed. 


Per Waller, J—The evidence as to motive, opportunity and conduct 
being common, both the accused should be convicted of murder. 


Per Waller, JA statement made before the Magistrate by a witness 
into which he introduces some matter that incriminates himself is not 
inadmissible merely because the formalities prescribed by S. 164, Criminal 
Procedure Code, in regard to confessions have not been carried out. Even if 
it amounted to a confession, S. 29 of the Evidence Act would apply to it. 


Per Pandalai, J.—(Obiter.) Neither S. 164 of the Criminal Procedure 
Code nor S. 29 of the Evidence Act would apply to the ‘statement. Under 
S. 132 of the Evidence Act, it cannot be proved in a prosecution against the 
maker of the statement. 


Criminal Appeal No. 29 of 1932.— Appeal under S. 417 of 
the Code of Criminal Procedure, 1898, against the acquittal 
under S. 302, Indian Penal Code, of the accused by the 
Sessions Judge of the Cuddapah Division in S. C. No. 16 
of 1931 on his file and for enhancement of the sentences passed 
under S. 201, Indian Penal Code, on the accused in the said 
S. C. No. 16 0f 1931. 


Criminal Revision Case No. 763 of 1931.—Criminal Revi- 
sion Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the said 
judgment of the Court of Session of the Cuddapah Division 
in S. C. No. 16 of 1931, set aside the acquittal under S. 302 or 
enhance the sentences passed on the accused under S. 201, 
Indian Penal Code. 

V. L. Ethiraj and Miss B. Ananda: Bas for petitioners. 

Messrs. Nugent Grant, K. R. Krishnayya Chetty and 
C. V. Nagaraja Sastri for respondents. 

The Public Prosecutor for the Crown. 


The case originally came on tor hearing before Waller and 
Pandalai, JJ., and as they differed on both the points, vis., acquittal 
under S. 302 and conviction under S. 201 of the Penal Code, it was 
referred to a third Judge, Curgenven, J. 

Waller, J—The respondents in this Criminal Revision Case 
and Appeal were charged with the murder of a little boy named 
Ramudu. They were charged also with an offence under S. 201, 
Indian Penal Code. Three of the assessors found them not guilty 
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on both charges. The fourth thought that the 1st respondent was 
guilty of murder and the 2nd of abetment and that both had 
committed the offence under S. 201, Indian Penal Code. The 
Sessions Judge was of opinion that the boy had been murdered and 
that one or other of the respondents had murdered him. As he was 
unable to decide which had murdered him, he acquitted both of 
murder, but convicted them under S. 201, Indian Penal Code. On 
the lst respondent he passed what was, under the circumstances, the 
surprisingly lenient sentence of 4 years’ rigorous imprisonment. 
That passed on the 2nd was still more surprising—imprisonment till 
the rising of the Court—although there was really no ground for 
distinguishing between the two. The parents of the boy not 
unnaturally, filed a revision petition asking that the acquittals on the 
charge of murder should be set aside or that, at the least, the 
sentences should be enhanced. The Public Prosecutor subsequently 
preferred an appeal with the same objects in view. 


The facts are, on the whole, simple and clear enough. The 
murdered boy was the son of P. Ws. 1 and 23, who lived next door to 
Kondiah, the husband of the 2nd and son-in-law of the 1st respond- 
ent. Kondiah was an elderly man and his wife middle-aged and 
they had had only one child, a daughter now aged about 18. 
He had, it is said, taken a great fancy to Ramudu and was proposing 
to adopt him, a proposal to which his wife and her mother objected. 


On 2nd and 3rd. April he was away from home, leaving the. 


respondents alone in the house. On the evening of 2nd, Ramudu 
disappeared. A search was made for him, but without success and 
his father offered a reward of Rs. 50 to any one who could find him. 
This led to no result and he gave information to the Police the next 
day. In the meantime, something curious had happened. He had 
sent P. W. 19 to consulta certain astrologer and P. W. 19 had 
come back with the information that the “women of the northern 
house (in which the respondents lived)” had killed the boy and that 
his body would be found on Saturday, the 4th. On that day Kondiah 
returned and, according to a statement made by the 2nd respondent 
to P. W. 20, noticed an unpleasant smell in the house and was told 
that it must be due to a dead bandicoot. The next day (5th) he hada 
meal and went out. The women must by then have been desperate ; 
the body of the boy was certain to be found if they kept it any 
longer in the house and so they were driven to desperate measures. 
It is not easy to dispose of a corpse even in a village; in the heart 
of a town like Proddatur it is a matter of extreme difficulty. What 
they did was to take the boy’s body from the place where it had 
been concealed, to carry it up the stairs to the roof and thence to 
throw it on to the adjacent roof of P. W. 1’s house. By a strage 
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and, for them, most unfortunate, coincidence, they happened to be 


_observed by P. W. 2, who saw the boy’s body being thrown out of a 


basket by the 1st respondent, the 2nd respondent attempting, at the 
time, to screen her with acloth. Possibly he did not see quite as 
much as he says he did, but he had doubtless heard of the astrologer’s 
prophecy and put two and two together; for he at once ran to 
P. W. 1’s house shouting, in order to give information. His cry had 
attracted the attention of P. W. 3, wholooked up to the roof and saw 
ihe respondents there. On reaching P. W. 1’s house, P. W. 2 gave 
information to P. W. 22, who passed it on to P. W.1. The latter 
sent his peon (P. W. 8) to the Police to give information and the 
information he gave was recorded in Ex. III. Much, naturally, is 
made of the fact that the respondents are not mentioned by name in 
Ex. III, but I do not think that the omission is very significant, 
P. W. 8 was not himself an eye-witness and it is not unlikely 
that, in his agitated state of mind, P. W. 1 forgot or did not 
think it necessary to name the respondents to him. The Head 
Constable, who recorded Ex. III, went to the house at once and 
there was told their names. Onthe roof he found the dead body 
of the boy in an advanced state of decomposition. Mr. Grant 
suggests that it must have been thrown on the roof after the murder 
and decomposed there. If that had been done, discovery must 
have been made much sooner, as the body would have attracted the 
birds of the air in a very short time. I infer then, that it must 
have been thrown where it was found very shortly before it was 
found. Some time later, the Inspector (P. W. 11) came and 
examined Kondiah’s house. In the kitchen he found a trough full 
of sand where waterpots were usually kept from which the very 
offensive smell came. In the sand, there was a hole, in which the 
boy’s body had evidently been buried. In another room he sawa 
basket which also smelt most offensive and in the bath-room he 
found a woman’s cloth, from which emanated the same odour. He 
followed the smell up the staircase and saw drops of serous fluid on 
the stairs. From his evidence it-ceems quite clear that the boy’s body 
had been buried for some time in the trough and that it had re- 
cently been removed from it and taken to the roof. No suspicion 
of any sort attaches to Kondiah and the only people who could have 
buried the body and removed it to the roof were the women of the 
house. This must have been done by them shortly before the dis- 
covery and there is, therefore, material corroboration of P. W. 11’s 


story. 
After the discovery a crowd of men collected, among whom 


was K. Subbayya Chetty (P. W. 20), who seems to be a prominent 
ant influential resident of Proddatur. In his presence Kondiah 
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asked his wife to tell the truth and she made a long statement, the 
effect of which was to place the entire blame on her mother and to 
exculpate herself completely. Her mother it was who did every- 
thing—killed the boy, buried his body and carried it up to the roof. 
The Sessions Judge declined to allow the statement to be put in 
evidence, as he thought that P. W. 20 was a person in authority, 
which he was not, that the statement was a confession, which, as 
regards the charge of murder, it was not and that it had been made 
as the result of some sort of inducement, whether by way of threat 
or promise does not appear, which it does not seem to have been. 
Afterwards, the 2nd respondent was sent by the Police to the 
Magistrate 10 be examined under S. 164, Criminal Procedure Code, 
and she was so examined and told then much the same story as she 
had told to P. W. 20. The Sessions Judge describes this as a 
peculiar episode. I can myself see nothing peculiar about it. The 
Police were then investigating a charge of murder and not a charge 
under S. 201, Indian Penal Code. They were aware that the 2nd 
respondent was attributing the murder to her mother and desired 
to have her evidence as a witness recorded. She was examined, 
therefore, as a witness and not as an accused person, who was 
expected to make a confession. The Sessions Judge excluded her 
statement from evidence on the ground that it was inadmissible 
because the Magistrate had not gone through the formalities requir- 
ed by S. 164, Criminal Procedure Code, in respect of the recording 
of confessions. 


Now what did these two excluded statements amount to? What 
the 2nd respondent, P. W. 20, the Police and the Magistrate 
were thinking about at the time was the murder and nothing else. 
An offence under S. 201, Indian Penal Code, was in the contempla- 
tion of no one. That being so, it was the 2nd respondent’s objectnot 
to confess to anything, but to repudiate the murder andto fasten it 
on some one else, which she proceeded to do—-so that, on the whole, 
neither of these statements was or was intended to be a confession, 
properly so described. It is true, of course, that her legal duty was, 
under S. 44, Criminal Procedure Code, to give information of the 
murder and that her omission to do so was an offence under S. 202, 
Indian Penal Code. Further, her illegal omission might be constru- 
ed as intended to aid her mother’s offence under S. 201, Indian 
Penal Code, within the meaning of S. 107, Indian Penal Code. But 
all this was, at the moment, rather beside the point. She was not 
aware that she was admitting anything criminal nor did she intend 
to do so. I interpret her statement to P. W. 20 as a denial of com- 
plicity in the murder rather than as a confession of guilt under 
Ss. 201 and 202, Indian Penal Code. Evenif it be construed as 
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a confession, I do not agree that it should have been rejected as 
evidence against her; for P.W. 20 was not a person in authority and 
there is no satisfactory evidence of improper pressure. As regards 


„the statement made to the Magistrate, it must be remembered that 


she was then thought and thought herself to be a witness. And it 
is, at the least, a very arguable question whether a statement made 
by a witness, into which he introduces some matter that incriminates 
himself, must be excluded from evidence merely because the formali- 
ties prescribed by S. 164, Criminal Procedure Code, in regard to 
confessions have not been carried out. Aiter all, it would be expect- 
ing something superhuman of a Magistrate to require him to warn 
a person not to say something which no one had any reason to 
suppose he was going to say. Apart from that, the Sessions Judge 
has overlooked S. 29 of the Evidence Act, which says that no con- 
fession, which is otherwise admissible, becomes inadmissible merely 
because the maker of it has not been warned that he need not make 
it and that it might be used against him. On the whole, I think 
that both of the statements, even if they were confessions, were not 
inadmissible in evidence as against the 2nd respondent. The pro- 
per way, however, of dealing with them is, in my opinion, to treat 
them as worthless, as being no more than efforts by an accomplice 
to shift the whole guilt on to another person. And that is the way 
in which I propose to treat them; in fact, to ignore them altogether. 

What then remains? There is, first of all, the motive, which 
has been proved and affects both of the respondents equally. There 
is next the fact that, when P. W. 1 questioned them about the 
missing boy, they replied that he had not been to the house; and that 
was at a time when he was dead and both of them must have known 
that he was dead. There are further the facts that they were alone 
in the house at the time when the boy was buried and must have been 
killed in the house, that the body could be tracked up the stairs and 
that it had evidently been carried up there in the basket found by the 
Inspector in the house. Finally, there is the evidence of P. W. 11, 
which I see no reason to disbelieve, that one of them threw the 
body on to P. W. 1’s roof, while the other tried to screen her and 
also that of P. W. 3 who saw them both on the roof after he heard 
P. W. 11’s cry. As against the 1st respondent, in addition, it has 
been proved that she pointed out to the Police the place where the 
dead boy’s shirt was found. 

What inference can be drawn from these facts? The first is 
thai the boy was murdered. On the question of who murdered him, 
the Sessions Judge thought that it must be one or other of the res- 


pondents but, as he could not decide between them, he acquitted 
them both. I donot think myself that that was the right conclusion. 
Tha proper inference seems to me to be that they must have been 
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acting in concert throughout. They were alone together in the house. 


Both shared in the motive and I cannot believe that either would 
have run the risk of killing the boy and hiding his body in the 
kitchen without the knowledge and connivance of the other. Both 
of them lied to P. W. 1 when he asked about the boy. Both of 
them kept silence for two days and then, when the position became 
desperate, acted together in disposing of the body. Probably only one 
of them actually committed the murder—it does not matter which 
of them it was—but I do not doubt that the other connived at it. I 
would therefore set aside the acquittals, convict both of murder and 
sentence them each to transportation for life. As regards the offence 
under S. 201, Indian Penal Code, it having been found that both of 
them were privy to the murder, it is not necessary to fall back on that 
section, which applies to persons other than the principal offenders. 
The view of the Judge that, though he could not decide which of the 
respondents committed the murder, they could both be found guilty 
under S. 201, Indian Penal Code, is, to my mind, quite illogical. If 
he could not decide which was the offender, how could he find which 
concealed the body in order to screen the offender: 


Krishnan Pandalai, J—I shall deal with the Criminal Appeal 
first. The facts are fully stated in the judgment of the Lower Court 
and that of my learned brother which I have had the advantage of 
reading. The question in the appeal is whether there is sufficient 
evidence on which either or both of the respondents can be convicted 
of murder. After giving the matter my earnest consideration | 
much regret that I am unable to agree with my learned brother that 
the acquittal of the respondents on the charge of murder was wrong. 
I agree with the Lower Court and my learned brother that the evi- 
dence leaves no room for doubt that the boy Ramudu was murdered 
in the house where the respondents and Chinna Kondayya, the 
husband of the 2nd respondent, live some time after he was 
missed on the afternoon of the 2nd April, 1931. I agree also that 
there is no room to suspect the complicity of Chinna Kondayya in 
this crime as he appears to have been absent from the house on the 
2nd and returned only on the 4th. The child would appear (there 
is really no evidence about it except the statement of the 2nd 
respondent which will be referred 10 later) to have been drowned 
in a water trough and his body buried in a sand trough. On the 
4th Chinna Kondayya returned and complained of offensive smell 
in the house. He was told that it might be a dead bandicoot. The 
next day he went out after his morning meal and before he came 
back the two respondents are proved to have carried the dead body 
of Ramudu, which was the cause of the smell and which was in a 
highly decomposed condition, upstairs in a basket and to have 
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thrown it on the neighbouring terrace of P. W. 1, the 1st respond- 
ent carrying the basket and the 2nd respondent screening it with 
a cloth. The Police came. Chinna Kondayya also came back and 
the 2nd respondent being taxed with the murder by her husband 
and thé people who gathered made a statement to P. W. 20 excul- 
pating herself from all responsibility for the murder and accusing 
the lst respondent. The Police apparently accepted this version and 
placed her before the Magistrate where she substantially repeated 
as a witness under S. 164 what she had told P. W. 20. On the 6th, 
on information given by the lst respondent, a shirt, which was on 
the body of Ramudu, was recovered from a heap of groundnuts. 


Before considering whether the charge of murder can be 
brought home upon the above facts to either or both the respond- 
ents, I shall refer to the two statements of the 2nd respondent 
abovementioned which have been excluded from consideration by 
the learned Sessions Judge. As to the statement made to P. W. 
20, Mr. Grant has admitted that the rejection was wrong. I 
agree with that view. The ground on which it was rejected is that 
it was made to a person in authority in circumstances making it 
inadmissible under S. 24 of the Evidence Act, I cannot agree with 
the Lower Court either that P. W. 20 was a person in authority in 
the sense in which it is used in S. 24, or that the statement to him 
was caused by any inducement, threat or promise. It may be added 
that the statement spoken to by P. W. 20 contained no confes- 
sion implicating the maker in the murder which was the subject of 
P. W. 20’s question, that all that it contains is a narration of facts 
from which it may be inferred that after the murder the 2nd 
respondent was privy to the concealment of the body in the sand 
trough by her mother. It is not necessary to elaborate this point 
because the exclusion of this statement by the learned Judge was 
admittedly wrong. 


The next statement whose admissibility is in question is the 
statement made on oath by the 2nd respondent on the Sth April 
before the Magistrate under S. 164, Criminal Procedure Code. The 
Public Prosecutor did not press that this document should be used 
in evidence, and therefore it is not necessary to considet the matter 
at length. The learned Judge excluded it on the ground that it is a 
confession and that it is inadmissible because the safeguards pro- 
vided by S. 164 for the recording of confessions have not been 
complied with. At the time when it was made, it was not made by 
a person accused of any offence but by one who was put forward as 
a witness and who purported to speak as a witness about a crime 
committed by another person. It is substantially the same though a 
fulleg statement than that spoken to by P. W. 20. It contains no 
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admission of guilt by the speaker on the charge then under investi- 
gation, namely, murder, but it contains a narration of facts from 
which it is possible to infer that the speaker was privy to the offence 
of causing disappearance of evidence of murder. Itis obvious that 
even if it is treated as a confession as to disappearance of evidence, 
it is of no value as against the lst fespondent on the charge of 
murder. The only question is whether it can be received as evidence 
against the 2nd respondent herself on the charge under S. 201. 
I do not wish to express any decided opinion on this because the 
statement made to P. W. 20, which is substantially the same, 1s 
admissible. But I may point out that the question 1s really not 
governed by the rules relating to recording of confessions and their 
safeguards provided either in S. 164, Criminal Procedure Code, or 
S. 29 of the Evidence Act. Both those sections deal with persons 
who are accused at the time of making the statement and not with 
persons who are regarded as witnesses. In the case of persons 
accused of an offence, the Magistrate before recording that confes- 
sion has to observe the safeguards mentioned in S. 164. S. 29 of 
the Evidence Act also deals with such persons. The present ques- 
tion, however, is whether inference of guilt which may be drawn 
from statements made by a person when he is examined as a witness 
may be used against him when he is tried as an offender. The only 
provision relating to this of which I am aware is the proviso to 
S. 132 of the Evidence Act which says that no answer which a 
witness is compelled to give shall be proved against him in any cri- 
minal proceeding except a prosecution for perjury. I do not see why 
this should not apply to examination of witnesses under S. 164, 
Criminal Procedure Code; but I do not wish to pursue this matter 
as the Public Prosecutor did not press for the admission of this 
statement and the question was not fully argued in view of the fact 
that the statement made to P, W. 20 was held to be admissible. 
I therefore have put this statement under S. 164 out of 
consideration. 

The question is whether on the remaining evidence a conviction 
for murder can be sustained against either or both of the respond- 
ents. It is undoubtedly a case of suspicion of a very strong character 
against both the respondents; but to sustain a conviction suspicion 
will not do. For, where there is nothing io show which of several 
persons is guilty of a crime and there is nothing to show that they 
all participated in it, the only judicial conclusion possible is to 
acquit them all. This question is discussed by the learned Judge at 
the end of para. 25 of his judgment. He says: 


“ Though it is proved that either the lst accused or the 2nd accused 
must have killed the boy I cannot say that both operated in the murder, the 
only element of doubt being who killed and who aided. As it is not possible 
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to say for certain that both operated and we have to see which did the act, I 
have to say that though either must have done so, the quantum of proof is 
not such as to justify me in saying which of them did so.” 

As far as I know, this is good law and good sense. Mr. Grant 
referred to a passage from Stephen’s Introduction to the Evidence 
Act which lays down the same thing: Woodroffe and Ameer Ali, 9th 
Edition, page 30. In the Evidence Act the matter is dealt with in 
the definition of the word ‘proved’. A fact is said to be proved 
when after considering the matters before it, the Court either 
believes it to exist or considers its existence so probable that a 
prudent’man ought under the circumstances of the particular case to 
act on the supposition that it exists. 

From the facts it is clear that it was possible for either of the 
respondents without the assistance of the other to kill the child. 
Keeping its head under water for a minute would suffocate it. 
There is nothing as far as I can see in the evidence to support the 
conclusion that both the respondents acted in concert in killing the 
child or had decided to put an and tothe child before it was kuled. 
All that we know is that both of them disliked the proposed adop- 
tion of the boy by Chinna Kondayya. But it is one thing to 
disapprove of a proposed adoption and quite another thing to 
murder the proposed adoptee on that account. The subsequent con- 
duct of the appellants in disposing of the body is fully explicable on 
the ground that they are mother and daughter and that, if either of 
them had committed the murder, the other would readily help her to 
keep the murder a secret and escape detection. It would, in my 
opinion, therefore, be wrong from the respondents’ disapprobation 
of the adoption and their acting together in disposing of the body to 
infer that they had acted in concert in killing the child. The Ist res- 
pondent is aged 60 and the second 40. The 2nd respondent’s 
accusation of her mother certainly cannot be considered as against 
the mother; and reading the evidence as a whole I cannot escape the 
feeling that “ The lady doth protest too much methinks”. If against 
her mother her statement is inadmissible, against herself it is worth- 
less except to the extent already mentioned. In the absence of any- 
thing but suspicion on which I can found the conclusion that both 
the respondents acted in concert to kill the child, I cannot find that 
the act of one of them can be fastened on the other and, as there 1s 
nothing to show which of the two respondents killed the child, the 
only conclusion to which I can come is that neither of the respond- 
ents can be held guilty of murder. Horrified as I am at the brutal 
and devilish cruelty of one of these women, I would dismiss the 
appeal. 

Coming to the Revision Petition, in the view taken by my learn- 
ed brother on the question of the appeal, it was not necessary for him 
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to deal with the Revision Petition which seeks to enhance the sen- 
tence passed by the Lower Court under S. 201. Certainly on the find- 
ing arrived at by the learned Judge in para. 27 of his judgment, the 
sentence passed by him on the 2nd respondent was farcically 
lenient. He awarded four years to the lst respondent and simple 
imprisonment till the rising of the Court to the 2nd. If he had 
passed the same sentence on the 2nd respondent as he did on the 
lst, probably nothing more would have been heard of this case. 
His ground for this lenient sentence is that nothing is alleged or 
proved against the 2nd respondent except that she held a green 
cloth as a screen when the lst accused began her march on the 
terrace to hide the trace of the crime of murder. This is not 
correct. Mr. Grant, as he was entitled to do on a notice to enhance 
the sentence, argued that the 2nd respondent was not guilty at 
all and he urged that she had taken no part in any act which is 
necessary to constitute the offence and that she had not caused any 
evidence of the crime to disappear with the intention of screening 
an offender from punishment. As regards this, it is sufficieut to 
refer to her statement to P. W. 20, in which she said: 


“I asked my mother what is in the water trough. My mother told me 
that she threw Ramudu into it. Do not cry out. She said that she did so 
and that I should not expose her as she was my mother. She said that she 
would set right the matter and come; and asked me to be outside and take 
part in the search for the boy by his people. They were searching for 
Ramudu outside. J also was searching saying ‘Where is Ramudur’ Then 
I went into my house again’ I saw the body of Ramudu placed near the 
water trough on the slab floor by my mother. My mother asked me to go 
outside because if both were inside they would be suspected, and to be 
crying along with others. She said that she would set right everything. A 
little later I wentin. I saw the body kept near the said trough. My mother 
dug a pit in the sand trough My mother asked me to go out saying that 
she would follow me. I was outside. My mother then came out a little later 
and told me that she set right everything.” 


It is clear from this statement of the 2nd respondent herself 
that she was present when the body was buried in the sand trough 
and that both immediately before and after, she was acting in 
concert with and helping her mother in secreting the body by play- 
ing her part outside the house, pretending to be looking for the boy 
and crying as if she was sorry for his disappearance. On the evi- 
dence there is no doubt that both the respondents took part in bury- 
ing the body and so causing disappearance of evidence of the 
offence and there can be no doubt of the intention to screen the 
offender from punishment. But it is suggested thal it is illogical 
to punish both the respondents under S. 201 because one of them 
must have been the murderer and it is not legal to punish the person 
guilty of murder of the offence of causing disappearance of evi- 
dence of the offence and hence it is suggested that, as it is not 
possible to say which of the two respondents was guilty of, the 
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murder, it is not possible to say which of them is punishable for 
causing disappearance of evidence. The fallacy underlying this 
reasoning is that it ignores that, when it is held that neither of the 
respondents can be convicted of the principal offence of murder, it 
follows that neither of them is legally guilty of the principal offence. 
Therefore, when the respondents are-held guilty under S. 201 
neither of them is a person guilty of the offence of murder. 


I, therefore, think that both the respondents were properly con- 
victed under S. 201. As for the sentences, having regard to the 
Ist respondent’s age, it seems hardly necessary to enhance her 
sentence beyond the four years already awarded; but, as regards 
the 2nd respondent, I would enhance her sentence to seven years’ 
rigorous imprisonment. 


Waller, J—I have now had the advantage of reading my learn- 
ed brother’s judgment, but regret to say that I remain of the opinion 
that the line of reasoning, which led to the acquittal of the respond- 
ents on the charge of murder, must lead to their acquittal on the 
charge under S. 201, Indian Penal Code, also. If they can both be 
convicted on the later charge, as a result of their acquittal on the 
former, it seems to follow that they were screening some third party, 
who was the real murderer. That, however, is no one’s finding, The 
finding is that one or other of them committed the murder, but that 
both must be acquitted, because it is impossible to decide which of 
them actually committed it. On those assumptions, I do not see how 
the finding in regard to the charge under S. 201, Indian Penal Code, 
can be different. It must, in my opinion, be that one or other of 
the women committed that offence, but, it being impossible to say 
which of them did so, both must be acquitted. 


As regards the charge of murder, the assumption which seems 
to me unjustifiable, underlying the Sessions Judge’s conclusion is 
that only one of the women could have committed the murder. That 
may be, to a certain extent, that is to say, literally correct; for it 
does not take two women to kill a child of three, but why should it 
be assumed that the other could not have been privy to it? One may 
be guilty of a murder without physical participation in it. Let me 
put the case in this way. Suppose that the 1st respondent had 
been the only accused in the case and that the 2nd had been away 
from home on three critical days. Leave all the circumstantial 
evidence as to motive, opportunity and conduct as it is, Would the 
Sessions Judge have hesitated to convict the lst respondent of 
murder? [imagine not. And similarly, if the 2nd respondent had 
been the only accused. What makes the difference, where both are 
charged together on exactly the same evidence of motive, oppor- 
tunjty and conduct, which 13 equally applicable to both? I shall be 
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told that, in the cases stated, there can be no difficulty, as only one 
of the women could have committed the murder. That is quite 
correct, but why carry that assumption into our present case, where 
both of the women are charged and the evidence against both is 
equally strong? When only one person is charged and she is the 
only person that could have committed the crime one assumes 
without difficulty that she committed it. When two are charged 
with the crime and they are the only persons that could have com- 
mitted it, I can see no reason why the assumption should be not 
that both committed it, but that only one did so. The case, quoted 
by Mr. Grant, which is stated in Stephen’s Introduction to the 
Evidence Act, seems to me to be beside the point. It begins: 

“ Let the question be whether A did a certain act; the circumstances 
are such that the act must have been done by somebody, but it can only have 
been done by 4 or B. If A and B are equally likely to have done the act, 
the matter cannot be carried any further.” 

That may be perfectly correct, when only 4 is being charged 
with and tried for the act, but what if Bis being tried jointly with 
him on the evidence of circumstances, which incriminate both 
equally? In that case, there seems no reason why the Court should 
seek to differentiate between them or assume that the act could 
have been done by only one of them. 


I would, as I have already said, convict both of the respond- 
ents of murder and acquit them on the other charge. If, on the 
other hand, their acquittal of murder is right on the ground stated, 
they should, in my opinion, be acquitted on the other charge on the 
same ground. As my learned brother disagrees with me on both 
points, the case will have to go before a third Judge. 

Mr. Ethiraj has now drawn my attention to the decision in 
Chinna Gaxgappa, In rel which lays down that there is nothing in 
the language of S. 201, Indian Penal Code, that prevents the 
principal offender being convicted under thai section. With great 
respect it seems to me that the illustration to the section indicates 
very clearly that it applies only to persons other than the principal 
offenders. 

[And this Appeal and the Criminal Revision Petition coming 
on for hearing under S. 429 of the Code of Criminal Procedure, 
1898, the Court (Curgenven, J.) delivered the following] 

JuDGMENT.—This case comes before me owing to a 
difference of opinion between Waller and Pandalai, JJ. The 
facts have been stated fully in the judgment of the learned 
Sessions Judge and briefly but sufficiently in that of Waller, J. 
On Thursday, the 2nd April, 1931, a male child aged 3 entered 
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or was decoyed into the house of which the two respondents, 
who are mother and daughter, are inmates, and there murdered. 
The motive for the crime was undoubtedly a wish of the 
husband of the 2nd respondent, Kondayya, to adopt the boy, 
which for easily understood reasons would be objectionable to 
the two women. They were tried on charges both of murder and 
of causing the disappearance of evidence with the intention of 
screening the offender from legal punishment under Ss. 302 
and 201, Indian Penal Code. As regards the former charge, 
the learned Sessions Judge found that the child must have been 
killed either by both the women together or by one of the two; 
but he was of opinion that the evidence did not exclude the 
possibility that one might have committed the murder without 
the assistance of the other, so that in his view it was not 
possible to convict either of that offence. He convicted them 
both under S. 201, Indian Penal Code, and sentenced the Ist 
respondent to four years’ rigorous imprisonment, imposing upon 
the 2nd respondent the nominal sentence of simple imprison- 
ment until the rising of the Court. The Public Prosecutor has 
appealed against the order of acquittal under S. 302, Indian 
Penal Code, and for enhancement of the sentences passed under 
S. 201, Indian Penal Code. There is also a Criminal Revision 
Petition presented by the parents of the child, praying for 
similar modifications in the orders passed. 

When the case came before the Criminal Bench of this 
Court, Waller, J., after summarising the facts drew the inference 
from them that both the respondents must have been acting in 
concert throughout. He relied upon the considerations that 
both shared in the motive and were alone together in the house 
and he was unable to believe that either would have run the 
risk of killing the boy and hiding his body without the knowledge 
and connivance of the other. It had also been proved that both 
of them had subsequently made false statements when asked if 
they had seen the child and had acted together in disposing of 
the body. The learned Judge concludes with the observation, 


“Probably only one of them actually committed the murder—it does 
not matter which of them it was—but I do not doubt that the other connived 
at it.” 

The view taken by Pandalai, J., agreed with that of the 
Sessions Judge, that the evidence was insufficient to show in 
the case of either of the respondents that she actually participated 
in the crime. It was clear from the facts, as indeed was conceded 
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by Waller, J., that it was possible for either of the respondents 
to kill the child without the assistance of the other, and although 
both may have had a motive to do away with it, that circumstance 
did not show that both had in fact participated in the act. The 
subsequent conduct of the respondents in disposing of the body 
wasin Pandalai,J.’s view fully explicable on the ground that they 
are mother and daughter and that if either of them had com- 
mitted the murder the other would readily help her to keep it a 
secret to escape detection. 


Unless we are to gather the facts from a statement made 
by the 2nd respondent, there is nothing beyond circumstantial 
evidence to show in what manner the death of the child was 
caused. The 2nd respondent’s statement certainly cannot be 
used against the 1st respondent and I think that Waller, J., has 
adopted the best course in ignoring it altogether. The evidence 
shows that the child was last seen in the street outside the house 
at about 6 p.m. on the Thursday. There is nothing to show 
how it was induced to enter the house. We can only presume 
that the murder was committed that evening from the state of 
decomposition in which the body was subsequently found and 
from the improbability that the child would be kept alive in the 
house for any length of time. Even apart from the 2nd res- 
pondent’s statement there seems good ground to suppose that it 
was drowned and that it was subsequently buried for the tume 
being in atrough of sand used as a stand for pots in the kitchen. 
From there it was taken, almost certainly on the Sunday 
morning, carried upstairs on to the terraced roof of the house 
and thrown on to the adjoining roof, which belongs to the 
house occupied by the child’s parents. I shall have to refer later 
more specifically to the evidence relating to the disposal of the 
body and it is sufficient to say here that both the respondents 
are shown by the evidence to have taken part in the operation. 
So far as the charge of murder is concerned these are in sub- 
stance the facts upon which a decision has to be based. There 
is no proof direct or circumstantial to connect either of the 
women in particular with the physical act of murder, and in fact 
the prosecution has not even shown that they were both in the 
house at the time when it was committed. The case is admittedly 
not one giving rise to any presumption that two persons must 
have joined in the act itself, andin fact Waller, J., has conceded 
that probably only onc of them committed it. That being sọ, I 
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am unable to say that the evidence is sufficient to establish 
that both the women took such part in causing the death as would 
justify the conviction of eachof them of the offence of murder, 
and it need scarcely be said that no other offence can be in 
question. The facts proved appear to me compatible with the 
theory that either may have killed the child without the assist- 
ance of the other and I think that the subsequent conduct of 
both the women is explicable otherwise than on the supposition 
that they both did take part. I agree accordingly with 
Pandalai, J., that so far as they relate to the acquittal on the 
charge of murder the appeal and the Criminal Revision 
Petition must be dismissed. 


The learned Judges have also differed upon the sustain- 
ability of a conviction under S. 201, Indian Penal Code, although 
they are agreed in accepting the evidence upon which the 
charge is supported. It is of course open to the respondents 
upon this reference to show that that evidence should not be 
believed. It is adduced to prove that on the Sunday the two 
women joined in removing the body from the sand-bath in 
which it was concealed and in taking it in a basket on to the roof 
whence it was disposed of as described above. That it was so 
taken there is indisputable circumstantial evidence to show, and 
it can hardly be disputed too that the act must have been com- 
mitted not long before the discovery of the body at about noon 
on Sunday. The complicity of both the women is sought to be 
proved by the evidence of three witnesses, P. Ws. 2, 3 and 12. 
The first of these witnesses, P. W. 2, deposed that he was easing 
himself near a dust-bin at the point marked D in the plan when 
he saw both the women upon the terrace of their house, the 
lst respondent carrying a basket from which the feet of a child 
protruded and the 2nd respondent holding in front of it as a 
screen a green cloth. The lst respondent threw the body out 
of the basket on to the terrace of P. W. 1, the child’s father. It 
was common knowledge that the child had disappeared the 
evening before the witness cried out that they were throwing 
out the body. He then went to P. W. 1’s house and gave the 
information, not to P. W. 1 himself who was inside, but to one 


‘Abbayi, P. W. 22. There is some conflict as to whether P. W. 1 


himself heard what was said, but I do not think it is of any 
consequence, as he was told immediately by Abbayi and receipt 
of the news was followed by discovery of the body on the terrace 
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above. Nor do I think that the evidence of this witness is to be 
disbelieved because the Police did not record a statement from 
him until 5 p.m. that day. He himself says that he stated the 
facts to the inquest panchayatdars, which is very probably true, 
and it appears that the Circle Inspector, who really investigated 
the case, did not arrive until 5 p.m. The evidence of P. W. 3 
is to the effect that be was writing upon his terrace when he 
heard P. W. 2’s cry and looking up saw both the respondents 
upon their roof, the Ist respondent with a basket in her hands 
followed by the 2nd respondent. He went upon P. W. 1’s 
terrace and saw the body of the child there. He was not 
examined by the Police until the following day as he says he 
went to his field but no other ground has been adduced why he 
Should not be believed. The third witness, P. W. 12, Khader 
Mohidin Sahib, is a Bench Magistrate, and since there is no 
reason for distrusting his evidence it must be taken as strongly 
corroborative of that of P. W. 2, since he states that he heard 
the latter cry out “ They have thrown the body” and went to 
the place where the body lay. The evidence of these three 
witnesses has been accepted both by the learned Sessions Judge 
and by the two learned Judges of this Court and I can find no 
reason to differ from the view that it is true. It effectually 
establishes that both the respondents took part in disposing of 
the body. 


There then remains the point as to which Waller and 
Pandalai, JJ., are in disagreement, whether the respondents 
should have been convicted under S. 201, Indian Penal Code, of 
causing the disappearance of evidence of the offence with the 
intention of screening the offender from legal punishment, it 
being clear that one or other of them, if not both, committed 
the murder. Upon this point there are undoubtedly differences 
of. judicial opinion. There ‘is in the first place a difference of 
opinion upon the question whether, where a person has himself 
committed the offence, he can he convicted of causing the evi- 
dence of it to disappear. That the section would not include 
the special case of the offender himself was held in an early 
case of the Bombay High Court, Reg v. Kashinath Dinkarl. 
-The course of judicial opinion upon this question has received 
consideration in a very recent case of this Court, decided by 
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Wallace and Jackson, JJ., Chinna Gangappa, In rel, and these 
learned Judges have given their reasons for holding that Ss. 201 
to 203, Indian Penal Code, are applicable to a person who is 
guilty of the main offence, though they add that in practice 
Courts will not convict an accused both of the main offence and 
under,these sections. The grounds of that decision have been 
criticised before me, but I consider that, sitting as a single 
Judge, I am bound by it. I do not for my part however find it 
necessary to carry the argument quite so far as to include a 
person who is guilty,—that is to say, who has been judicially 
proved guilty,—of the main offence. Cases in which such proof 
has been or could be given rarely or never give occasion for the 
application of Ss. 201 to 203, Indian Penal Code, the sort of 
cases in which necessity for the application of the sections arises 
is where the evidence falls short of proof though it may have 
created a more or less strong suspicion, and the accused has 
been acquitted. Special instances, but I think special instances 
only, of this class are those (like the present) where it is clear 
that the primary offence must have been committed by one or 
more of a relatively small number of persons whom, or some of 
whom, it is sought to prosecute under one or other of these 
sections. Although it may be true that the conviction of all 
such persons of the secondary offence must involve the convic- 
tion of at least one who has committed the primary offence, I 
do not think that that circumstance affords a good judicial 
ground for refusing to convict. We have to consider the case 
of each accused separately and if, say, he has been acquitted of 
murder, the prosecution is entitled to ask the Court to presume 
that he is not guilty of that offence; and if he wishes to escape 
conviction under S. 201 it lies upon him to rebut that presump- 
tion by showing (which of course he will not usually do) that 
he was a principal and not a mere.accessory. The Court is not 
bound to refrain from convicting unless and until it is satisfied 
that the accused is innocent of the main offence. I do not think 
that mere suspicion, however strong, can form the basis of a 
rule of law, and if suspicion is to form the test where is the line 
to be drawn? If the rule is to apply to each of two persons, 
is it to apply to each of twenty, to each of a hundred, to all the 
occupants of a village? It is easy to imagine cases which would 
reduce the principle to an absurdity. 
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The case which has been'cited as authority against accept- 
ig this line of reasoning is Torap Ali v. Queen-Empressi. 
There too the evidence for the prosecution pointed conclusively 
to one or'other of two persons as being the actual murderer, 
but it was impossible upon the evidence to show which of them 
had caused the death. They were accordingly acquitted on the 
charge of murder and originally convicted under S. 201, Indian 
Penal Code. This conviction was set aside on the ground that 
the section referred to persons other than the actual criminals, 
who, by their causing the evidence to disappear, assist the 
principals to'escape the consequences of their offence. A perusal 
of the judgment in this case shows that it is based purely upon 
the application of this principle, relying upon some earlier cases, 
of which Reg v. Kashinath Dinkar’ already referred to is one. 
The further question 1s not considered, whether where each or all 
of the accused have been acquitted, there is room for the appli- 
cation of the principle. It has been pointed out to me that the 
report shows that the Deputy Legal Remembrancer did not 
argue the case on behalf of the Crown, though I do not think 
that it would now be said that the case for a different view was 
in fact unanswerable. It deserves notice that the question 
whether the offence of which evidence had been caused to dis- 
appear was committed by the accused themselves, was definitely 
answered in the affirmative in Reg v. Kashinath Dinkar3 and that 
that decision went purely upon the footing that the section 
would not apply to the actual criminals. The same is true of 
the other authorities upon which the learned Judges rely, and 
since, therefore, the question as to the judicial effect of an 
acquittal of all the accused on the main charge was not even 
considered in Torap Ali v. Queen-Empressi, I do not think that 
it really affords much if any authority upon this point. Cases 
directly in point are Teprinessa v. Emperor’ and Rup Narain 
Kurmi v. Emperors. These decisions have held that where it is 
impossible to say definitely that a person has committed the 
principal offence, he cannot escape conviction under S. 201, 
merely because he has been charged also with the principal 
offence, or because there are grounds for suspicion that he 
might be the principal culprit. I may refer to the judgment of 
Fazl Ali, J., in the last cited case for a full discussion of the 


1. (1895) L L. R. 22 Cal. 638. 2. (1871)8 Bom. H. C. R (Cr) 1236. 
. 3., (1918) 1 L, R 46 Cal. 427. 4. (1930) I. L. R-1Q Pat 140., . 
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question. I respecifully agree with the views expressed by the 
learned Judge, which ate also the conclusions of Pandalai, J.) in 
the present case. Nor do I think that it’can be contended that 
principle loses its application where a single trial embraces 
charges both under S. 302 and S. 201, Indian Penal Code. An 
instance of such alcase is afforded by the Privy Council judg- 
ment in Begu v. Emperor! wherd their Lordships held that even 
without a further charge the conviction of persons acquitted 
under S. 302 of an' offence under S. 201 was warranted hy 
S.'237 of the Code of ‘Criminal Procedure. I conclude accord- 
ingly that there was no legal impediment to the conviction 
of the resporidents under S. 201: | 


As regards the ‘Ist respondent, 1 do- nót find sufficient 
reason to enhance the sentence ef four years’ rigorous imprison- 
ment -passed upon her. The sentence passed upon the 2nd 
respondent i is utterly inadequate. There do-not appear grounds 
for distinguishing in this respect between the two cases. I 
enhance the sentence passed on her to one of rigorous imprison- 
ment for four years. To this extent the appeal and revision 
petition are allowed, and otherwise dismissed. 


S. R. Appeal and petition, allowed 5 pork 
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Held, that the suit was governed by Art. 80 of the Limitation Act and 
time commenced to run from the date on which it should have been presented 
for payment at the specified place. 


The Secretary of State v. Prasad Bapnli, (1922) I. L. R. 46 Mad. 259: 
44 M. L. J. 685, referred to. 


The effect of S. 18 of the Indian Securities Act is that even if the true 
owner of a promissory note has an enforceable claim against the Government 
according to the general law of limitation, he cannot enforce such payment 
after the lapse of six years from the date on which the payment is due under 
the promissory note. It does not extend the period of limitation up to the 
peiiod of six years, if the person is otherwise disabled from suing because of 
the ordinary law of limitation 


Appeal against the decree.of the Subordinate Judge of 
Tellicherry. in O, S. No. 2 of 1927 (0. S. No. 26 of 1926, 
District Court). . oe oo a TA 

The Government Pleader (P. Venkataramana Rao) for 
appellant. See l 
K. P. M. Menon and'D. A. Krishna Variar for respond- 
ents. jk T 


Thé Court ‘delivered the following = nie 

JUDGMENTS. Curgenven, J.—The plaintiff’ is the'' Valik 
Raja of Kadathanad, having succeeded to the title on the death 
of the previous holder, Krishna Varma, in 1919. In 1918 
Krishna Varma Valia Raja had subscribed for six war bonds 
of Rs. 1000 each and 60 Post Office cash certificates of ‘Rs. 100 
each. The point for decision in this case is, wha became 
entitled to these assets upon Krishna Varma’s death. The 
succession to the Sthanam, which comprises an estate as well as 
the title of Valia Raja, is regulated by the usual Malabar rule; 
there are two Kovilagams, called respectively'.the Edavalath 
and the Ayancheri Kovilagam, and the senior male member of 
the Kovilagams combined succeeds as Valia Raja. . Krishna 
Varma himself derived from the Ayancheri Kovilagam, his 
successor the plaintiff from thé Edavalath Kovilagam. The 
general proposition is not now disputed before us that on the 
death of a Valia Raja such of his assets as originated from 
the income of the Sthanam go to the Kovilagarn from which he 
sprang, in the case of Krishna Varma to the Ayancheri Kovi- 
lagam. They do not under the ordinary law pass as accretions 
or otherwise to the Sthanam. When Krishna Varma died the 
securities in question were taken possession of by the senior 
member of that Kovilagam, Sankara Varma, now the 2nd 
-defendant ; and it is his case that by the ordinary rule of succes- 
sion his Kovilagam is entitled to them. The plaintiff as Sthani 
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sets up special grounds, whicn will be particularised later, to 
take the case out of the ordinary rule. 


Before coming to the present suit we may glance briefly 
at the course of proceedings which led up to it. Not long 
after Krishna Varma’s death, which occurred on 5th September, 
1919, hoth the plaintiff and the 2nd defendant applied to the 
Revenue authorities for the transfer of the securities in their 
respective names. The 2nd defendant’s letter to the Collector, 
Ex. V, is dated the 6th December, 1919 and that of the plain- 
tiff to the Tahsildar, Ex. II, is dated the 22nd January, 1920. 
These applications evoked a reply from the Superintendent of 
Post Offices, Malabar Division, (Ex. B), that the amount of 
ihe war loan could only be paid on production of an order from 
a competent court of law. The plaintiff after some consider- 
able delay then applied (E. I) for a succession certificate, 
making Sankara Varma respondent. The District Judge dis- 
missed the application on the 16th August, 1922. Thereupon 
the plaintiff sued the present 2nd defendant, in O. S. No. 23 of 
1923, on the file of the Subordinate Judge of Tellicherry, for a 
declaration of his title to these assets. While the suit was 
pending Sankara Varma succeeded in obtaining payment of the 
amounts due upon the war loan and Post Office certificates, and 
the plaintiff was allowed to amend his plaint to include a prayer 
for the recovery of the money. The suit was dismissed both 
upon the allegation of fact with which the plaintiff endeavoured 
to support his title and upon the issue whether, even if the 
plaintiff had proved his title, he could recover the money from 
the 2nd defendant. There was an appeal to this Court and the 


‘learned Judges who disposed of it, while agreeing with the 


Court below that the plaintiff could not recover the money, took 
a different view of the evidence relating to title. Having thus 
failed in his objective, the plaintiff then brought the present 
suit against the Secretary of State, on whose application 
Sankara Varma was impleaded as 2nd defendant. Substantially 
the same ground was travelled over, the depositions of some 
of the witnesses in the prior suit being by consent read as 
evidence. The learned Subordinate Judge of Tellicherry has 
found in favour of the plaintiff on the question of title, and 
has given him a decree for the recovery of the amount of the 
war loan, hut has dismissed the claim in respect of the Post 
Office certificates as barred by limitation. The appeal is 
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preferred by the Secretary of State in respect of the former 
decision and the plaintiff has filed a memorandum of objections 
in respect of the cash certificates. 


Although the matter was at one time disputed, it is now 
common ground that the money with which these investments 
were made came from the income of the Sthanam, and, as 
already observed, it is not disputed that according to the 
ordinary law of succession the 2nd defendant’s Kovilagam 
would have been entitled to them. The plaintiff must therefore 
put bis case upon a special footing if he is to succeed. He in 
fact assumes two alternative positions. In the first place he 
alleges that Krishna Varma specifically appropriated these parti- 
cular assets to the Sthanam with the intention that they should 
be incorporated with the rest of the Sthanam estate and pass to 
his successor as Valia Raja. The plaintiff’s second position 
is that the ordinary law is overridden by a special family 
custom according to which all assets left by a Sthani pass to 
his successor in the Sthanam. [His Lordship after discussing 
the evidence negatived both the contentions of the plaintiff and 
proceeded : | ; 

On the question of limitation, I do not think that the learn- 
ed Subordinate Judge is right in his view that S. 18 of the 
Indian Securities Act (X of 1920) will give the plaintiff more 
time than he would otherwise have under the Limitation Act. 
That section says no more than that when the Government has 
made a payment due upon a security it shall be discharged from 
all liability in respect of the security after the lapseof six years 
from the date on which the payment was due. That merely 
puts an unconditional limit upon the time within which the 
claim may be made but does not extend the time in all cases up 
to that limit. The question remains open therefore whether 
this suit was in time under the ordinary law of limitation. 
The first point to decide is, what kind of instrument is a war 
bond. It has been argued before us that it is not a promissory 
note, either as defined in the Negotiable Instruments Act or in 
the Limitation Act. Now in the first place it is styled a pro- 
missory note, and the definitions in the two Acts appear to be 
wide enough to include it. The only specific argument advanced 
is that the presence of a stipulation with regard to presentment 
of the security at a named place (the General Treasury, Fort 
William) takes it out of the definition. The answer is furnished 
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by the terms of S. 69 of the Negotiable Instruments Act, 
which provides that a promissory note payable-at a specific 
place must, in order to charge the maker or drawer thereof, 
be presented for payment at that place. The Act clearly there- 
fore contemplates promissory notes of this character. We have 
then to consider under what Article of the Limitation Act it 
should fall. Since the provision with regard to the place.ot 
presentment excludes it from the special Articles 69, 72 and 74 
to 76, it seems clear that the residuary Art. 80 for 2 “ suit 
on a bill of exchange, promissory note or bond not herein 
expressly provided for” must apply and that time. runs 
from the date when the bill, note or bend becomes payable. 
This raises the further question whether the promissory 
note becomes payable on the date of maturity, which is the loth 
September, 1921, or whether it would only be rendered payable 
by presentment in accordance with its terms. It is well ‘settled 
that where a note is drawn for payment “at sight ”? or “on 
demand” and without more, no presentment is necessary ; and 
in fact this is expressly stated in the exception to S. 64 of the 
Negotiable Instruments Act. Where however a note is made 
payable at a specified place the terms of S. 69, already quoted, 
require that there must be presentment in order to charge the 
maker thereof. Whether this latter phrase is equivalent to 
saying that the note does not become payable until that condi- 
tion is complied with may not be perfectly clear. It has been 
argued that the words “in order to charge” relate only to the 
institution of a suit. But on all ordinary principles the. liability 
to pay and the right to sue should be governed by the same 
conditions. If the maker is sued upon. such a note, would it 
not be open to him to plead that no liability to pay had arisen 
as no presentment had been mader It appears to me that the 
reasoning employed by Schwabe, C. J., in The Secretary of 
State for India v. Prasad Bapulsi, although it related.to an 
instrument which was unusual in character and probably not a 
promissory note within the meaning of the Negotiable. Instru- 
ments and Limitation Acts, was general enough im its 
terms to apply also to a case such as the present. If I may 
very briefly abstract it, it runs as follows: When money is 
payable on demand and nothing. further is said —whether by 
prescribing a place for presentation or otherwise—time begins 


= e - 
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to run at once. This principle is in this country to be found 
expressed in Arts. 59 and 73 of the Limitation Act. The words 
“on demand ” are in fact to be regarded as mere words, and it 
is not really intended that any demand should be made before 
the liability to pay arises. In England it was formerly held 
that where a place for presentment was named, presentment at 
that place was necessary before a right to sue could arise. This 
rule has since been altered by Statute; but there has been no 
such statutory alteration of the law in India. We must look at 
the document and decide whether it was the intention of the 
debtor to insist on a demand at the place named. If such an 
intention can be inferred, then the debtor comes under no liabi- 
lity to pay until such demand is made. It is when the argument 
has reached this point that the terms of the instrument fall to 
be considered. It appears to me clear in the case of Govern- 
ment securities such as the present that the Government lies 
under no duty to seek out and pay its creditors, but that they 
must present their promissory notes at the place appointed for 
payment. I would therefore hold, with reference to the terms 
of the third column of Art. 80, that time, which runs from the 
point of time when the note becomes payable, does not run 
until presentment at the specified place has been made. 


There is the further difficulty that therehas in fact been no 
presentment by the plaintiff, the notes having been presented by 
the 2nd defendant and cancelled upon payment of the amount 
to him. In the circumstances I am of opinion that the plaintiff 
would be entitled to avail himself of the presentment already 
made, as the only reasonable conclusion on the facts. If that be 
so, admittedly the suit will be in time. But as my .learned 
brother concurs in the view which I take of the merits of this 
case, the appeal is allowed and the suit dismissed with costs 
throughout. 


The memo of objections is dismissed with costs. 


Sundaram Chetty, J—My learned brother has dealt with 
the merits of the plaintiffs claim in its several aspects and I 
express my concurrence in the view taken by him. I do not 
propose to deal with those points once again, but I shall confine 
myself to the question of limitation raised in this case. The 
learned Subordinate Judge has held that the plaintiff’s claim in 
respect of the war bonds is not barred by limitation. The corréct- 
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ness of that finding is challenged by the learned Government 
Pleader on behalf of the appellant. 


These war bonds are six in number, each of them being 
for Rs. 1000. They were purchased by the late Krishna Varma 
Valia Raja who was the stant of the plaint-mentioned Moopu 
stanam and who died on the 5th September, 1919. The present 
plaintiff is his successor to the office of stanam abovementioned 
and has filed this suit for the recovery of the amount of those 
war bonds as the sole legal representative of the deceased stant. 
In order to understand under what category of documents the 
war bonds in question come, we may take Ex. IX as the sample. 
It is styled as a promissory note. The Governor-General of 
India in Council on behalf of the Secretary of State for India 
in Council promises to pay to the Accountant-General, Madras, 
or order at the General Treasury at Fort William on the 15th 
day of September, 1921, a sum of Rs. 1000 together with 
interest at 54 per cent. per annum to be paid by equal half- 
yearly payments. This war bond is dated the 15th day of 
September, 1918. The definition of a promissory note is given 
in S. 4of the Negotiable Instruments Act and a promissory note 
is also defined in S. 2 (9) of the Limitation Act (IX of 1908). 


| There seems to be no substantial difference between the two 


definitions and the requisites of a promissory note as defined in 
either of those Acts are fulfilled in the case of the war bonds in 
question. It is contended on behalf of the respondent that, by 
reason of the specification in Ex. IX of the place where the 
amount of the promissory note is payable, it would not be 
strictly a promissory note as defined by the aforesaid Acts; 
but, if regard be had to some of the sections in the Negotiable 
Instruments Act, it is clear that by reason of the specification 
of a place for the re-payment of the amount, the document is 
not taken out of the category of promissory notes dealt with 
under that Act. S.69 of the Act relates to a promissory note made 
payable ata specified place and S. 66 relates to a promissory 
note made payable at a specified period after date thereof. The 
wording of Ex. IK shows that it is a promissory note of this 
double character coming under Ss. 66 and 69 of the Act. It is 
not a promissory note payable on demand, for the words “on 
demand” do not appear in it at all, but it is a pro-note payable 
at a specified period after date thereof and at a specified place. 
We have to see which would be the appropriate Article of the 
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Limitation Act applicable to a suit on such a pro-note. Art. 69 
deals with a suit on a promissory note payable at a fixed time 
after date thereof. Art. 71 relates to a suit on a bill of exchange 
accepted payable at a particular place, but this Article does not 
provide for a promissory note made payable at a particular place, 
nor does Art. 69 provide for such a pro-note. Nor does the 
promissory note in question come under Art. 72 or Art. 73. If 
none of the specific Articles relating to promissory notes can 
strictly apply to a promissory note of the type of Ex. IX, the 
only proper course is to apply Art. 80 which deals with a suit on 
a promissory note not expressly provided for in the Schedule. 
This Article provides a period of three years from the date 
when the note becomes payable. This is a general Article 
applicable to promissory notes which are not expressly provided 
for in any other Article. If the document in question is a 
promissory note—and I have no doubt that it is—Art. 80 
cannot be overlooked, and it is only when even this general 
Article is found to be inapplicable we should resort to the 
final and residuary Article, namely, Art. 120, which provides a 
period of six years from the time when the right to sue accrues 
for suits for which no period of limitation is provided elsewhere 
in the Schedule. In my opinion, the proper Article applicable 
to the present suit, so far as it relates to the claim for the 
recovery of the amounts due on the war bonds in question is 
Art. 80 of the Limitation Act. 


The next and the more difficult question is, what is the 
starting point for limitation? According to column 3 of Art. 80, 
limitation begins to run from the date when the note becomes 
payable. Under S. 66 of the Negotiable Instruments Act, a 
promissory note made payable at a specific period after date 
thereof, must be presented for payment at maturity, and under 
S. 69, a promissory note made payable at a specified place 
must, in order to charge the maker thereof, be presented for 
payment at that place. According to S. 22, the maturity of a 
promissory note is the day at which it falls due and every 
promissory note which is not expressed to be payable on demand 
is at maturity on the third day after the day on which it is 
expressed to be payable. The mode of calculating the days of 
grace is given in S. 23. According to the term of Ex. IX, the 
promissory note is expressed to be payable on the 15th 
September, 1921. It is not expressed to be payable on demand. 
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It must be deemed to have been at maturity on the third day 
after that date, that is, on the 18th September, 1921. Present- 
ment for payment at maturity is obligatory under S. 66 and 
similarly presentment for payment at the specified place in 
order to charge the maker thereof is obligatory under S. 69. It 
is only where the promissory note is payable on demand and is 
not payable at a specified place, no presentment is necessary in 
order to charge the maker thereof (vide Exception to S. 64). 
This rule does not apply to the promissory note in question. It 
was at maturity on the 18th September, 1921, and not before, 
and its presentment for payment must be made on that date at 
the specified place as required by Ss. 66 and 69. As this is not 
a negotiable instrument payable on demand, S. 74 of the Act 
does not apply and there is no question of presentment for 
payment within a reasonable time. The question of what is 
reasonable time has been held to be a mixed question of law 
and fact. Such a question would arise for determination when 
presentment is optional, in which case the holder, if he chooses 
to present, may do so at any time before payment. In the case 
of a promissory note, like Ex. LX, there is no option in the 
matter of presentment and, in view of Ss. 66 and 69 of the 
Act, if must be presented for payment at the specified place on 
the 18th September, 1921, when the note really becomes payable 
according to law. That date seems to my mind to be the 
correct starting point for limitation for a suit on this promis- 
sory note under Art. 80 of the Limitation Act. When the note 
has thus become legally payable on the aforesaid date, limitation 
for enforcing the payment must be deemed to have commenced 
since then, and, unless a valid reason is made out of its 
cessation or suspense, the bar of limitation cannot be got over 
after the expiration of three years from the date when the 
limitation began to run. Where the date of the cause of action 
is so determined, it must be held that limitation has commenced 
to run from that date. Suppose the time for presentment of 
the note for payment was at the option of the holder, it can be 
reasonably urged that the note becomes payable on the date on 
which he chooses to exercise that option; but where the date 
for presentment, is fixed to be a particular date according to the 
provisions of law applicable to a promissory note, or in other 
words, the date on which the promissory note becomes payable 
i$ determined to be a particular date according to the provisions 
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of law. Limitation for a suit to enforce the payment must be 
taken to have commenced on the date on which it ought to have 
been presented, and the starting point cannot be altered by the 
act or omission of one party alone. 


Reliance has been placed by the learned Advocate for the 
respondent on the decision reported in The Secretary of State 
v. Prasad Bapulsi. That decision rested upon the special terms 
of the promissory note and the main contention in that case was 


that, though the claim related to the amount due as per the ' 


pro-note, it had an indissoluble link with the previous agree- 
ment of 1824 entered into with the Company, whereby a specific 
trust was created and as such the case would come under S. 10 
of the Limitation Act. The learned Trial Judge was of opinion 
that the claim based on the pro-note as a simple contract debt 
would be barred by limitation, but as it was a case of express 
trust coming under S. 10 of the Limitation Act, there would be 
no bar of limitation. But on appeal, it was held that the claim 
on the promissory note, even if looked upon as a simple contract 
debt, was not barred. In the first place, according to the terms 
of the document dealt with in that decision, the principal 
amount became payable on demand, after the expiration of 
15 months from the date on which the Government gives the 
notice set out in the document. In the second place, there was 
no unconditional promise to pay thé principal amount because 
the payment depended upon the Government exercising its 
option-to give the notice or not (vide p. 276). In the next 
place in order to entitle the holder to payment, a demand after 
the expiration of 15 months from the giving of the notice was 
rendered necessary by the express terms of the document. On 
a proper construction of the terms thereof, it was held by 
Schwabe, C. J., that the words “on demand” were not mere 
formal words, but it was really intended that the demand 
should be made before the liability to pay arose. Great impor- 
tance was also attached to the fact that the payment was to be 
made at a named place by the person liable. There was no 
time fixed for making the demand after the expiration of 
15 months’ notice to be given at some future time by the 
Government. No time was fixed for the giving of such a notice 
by the Government and it would appear that it was optional 
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with the Government to give such notice at any time and it was 
equally optional with the creditor after the expiration of the 
aforesaid 15 months’ time to make a demand for payment at 
any time. In view of those special conditions, it was within 
the power of the parties to postpone the starting point of limi- 
tation as they pleased. But, in the present case, such features 
are absent and, as I have attempted to show, the date on which 
the note becomes payable has been determined to be a particular 
date and, according to the provisions of Ss. 22, 66 and 69 of 
the Negotiable Instruments Act which govern a promissory 
note such as Ex. IX, the date for the accrual of liability to pay 
the amount of the pro-note in question does not depend on the 
performance of an act at a time left to the option of one party 
or other as was the case dealt with in the aforesaid decision. 


The-present suit was filed by the plaintiff on the 13th 
September, 1926. Obviously, it was filed more than three 
years since the date on which the war bonds (promissory 
notes) became payable, that is, the 18th September, 1921. The 
cause of action must be deemed to have arisen when the notes 
became payable within the meaning of Art. 80 of the Limi- 
tation Act. In paragraph 15 of the plaint, the correct dates for 
the accrual of the cause of action have not been given. If the 
cause of action for a suit on these promissory notes should be 
held to have legally arisen on the 18th September, 1921, 
nothing has been stated in the plaint as a ground for exemption 
from the bar of limitation. The learned Subordinate Judge 
has, however, held that the suit is within time by reason of 
5. 18 of the Indian Securities Act (X of 1920). Ss. 17 and 18 
of this Act deal with cases wherein the Government is absolute- 
ly discharged from all liability. S.17 deals with immediate 
discharge of liability in the cases specified therein. In the 
present case, the Government has paid the amount of these 
war bonds to the 2nd defendant in June, 1924. These bonds 
were endorsed as discharged and cancelled on the 6th June, 1924, 
by reason of such payment. The plaintiff claiming to be the 
real legal representative of the deceased holder of those war 
bonds seeks to recover the amount due thereunder from the 
Government, despite the payment made to the 2nd defend- 
ant. His case is that his rights cannot be defeated by reason 
of the payment made to the 2nd defendant who, according 
to lis contention, was not entitled to receive the payment. S. 18 
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of the said Act lays down that, except as otherwise provided 
in this Act, the Government shall be discharged from all 
liability in respect of the securities on which a payment has 
been made after the lapse of 6 years from the date on which 
payment was due. This section fixes a period of six years Írom 
the date on which the payment was due as the limit of time 
beyond which the Government is immune absolutely from 
liability on the pro-notes. This contemplates a case of the true 
owner or a person having a paramount title suing for the 
money due under the promissory notes in spite of the Govern- 
ment having paid the same to some other person. This is 
mainly a provision intended for the benefit of the Government 
who cannot, in any event, be made liable to pay the amount of 
such pro-notes at the instance of the rightful owner after the 
expiration of the time limit fixed in the section. If the claim 
of the rightful owner becomes barred by limitation even 
within the said period of six years, is it be understood that, by 
reason of the provision in S. 18 of the Indian Securities Act, 
an extension of the period of limitation afforded to him under 
the general law is given to him? There is nothing in S. 18 to 
warrant such an inference. It is noteworthy that there are no 
words in S. 18 indicating that this period is fixed notwith- 
standing anything contained in the Limitation Act. If it was 
meant that the period of limitation allowed to a creditor to 
sue on stich pro-note was overridden by the provision contained 
in this section, the legislature would have used express words 
to convey such a meaning. What seems to me is that, even if 
the true owner has an enforceable claim against the Govern- 
ment according to the general law of limitation after the lapse 
of six years from the date on which the payment was due 
under the promissory notes, he could not enforce payment by 
the Government by reason of this special time limit. This is 
not a provision to enable a person disabled from suing under 
the ordinary law, by extending the period of limitation open to 
him. It is obligatory on a creditor to make out that his claim 
is not barred under the ordinary law. The learned Subordinate 
Judge states that, if the liability of the Government is discharg- 
ed only after the six years mentioned in the section, the true 
owner is also entitled to enforce his right within that period. 
I think the conclusion does not necessarily follow from the 
premise. ° 
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For all the foregoing reasons, I am of the opinion that the 
plaintiff’s suit to enforce payment on the war bonds in question 
is barred under the general law of limitation, and S. 18 of-the 
Indian Securities Act cannot be invoked for his aid in order to 
extend the period of limitation allowed to him under the 
general law. I should think that the plaintiffs claim in respect 
of the war bonds must fail on the ground of limitation also. 

The Lower Court has held that the plaintiffs claim for the 
amount payable under the Post Office cash certificates is barred 
by limitation. A memo of cross-objections has been filed by 
the plaintiff in respect of the claim disallowed. But the 
plaintiff's claim to the amount of these certificates fails on the 
merits, as shown by my learned brother in his judgment. 

I agree with my learned brother that the appeal should be 
allowed and the memo of objections should be dismissed, and 


also concur in the order as to costs. 
B. V. V. Appeal alowed. 


Memo of Objsecitons dismissed. 





PRIVY COUNCIL. 
[On appeal from the Supreme Court of the Island of Ceylon. ] 


PRESENT:—Lorp ATKIN, LorpD ToMLIN AND Lorp 
MACMILLAN. 


O. A. P. R. M. A. R. Adaikappa Chettiar Appellant* 
v. 
Thomas Cook & Son (Bankers), Ltd. Respondents. 


Deed—Construction—Supply of words contrary to wording of instru- 
ment—Permissibtlity—sS pecial powers followed by general words— 
Authority of agent—Power to “ endorse” and “ pay ”"—Power to “back” 
bils not included. 

There is no principle of construction which permits a document contrary 
to its actual wording to be read as though it followed a proposed precedent 
unless between the parties it has been rectified or at least is such as would 
by the Court be rectified. 

The question at issue was if the acting manager of the defendant Bank 
had the authority to certify cheques drawn by a constituent as good for 
payment on a future day. It depended primarily upon the construction of 
the power-of-attorney granted to him. The plaintiff who contended that it 
was within the authority of the manager to do so, sought to read the word 
“ accept ” in the power-of-attorney, suggesting that it had been omitted by a 
copyist’s error in copying the clause from the power-of-attorney granted in 
favour of another official of the Bank. 

Held, (4) that such a construction was inadmissible; 





“P. C. Appea No. 106 of 1930. 25th November, 1932. 
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(4s) that the power to “ endorse ” did not confer the power to “back ” 
bills on behalf of the bank; 

(iss) that the power to “ pay ” cheques did not include the power to 
“ promise to pay”. 

The general words in the later clauses of a power-of-attorney should be 
read with the special powers given in the earlier clauses and cannot be con- 
atrued so as to enlarge the restricted powers there mentioned. 


Appeal No. 106 of 1930 from a judgment and decree of 
the Supreme Court of the Island of Ceylon. 

Stuart Bevan, K. C. and H. I. P. Hallett for appellant. 

D. N. Pritt, K. C. and R. O'Sullivan for respondents. 


25th November, 1932. Their Lordships’ judgment was 
delivered by 


Lorp ATKIN.—This is an appeal from the Supreme Court 
of the Island of Ceylon in an action in which the plaintiff 
sought to recover from the defendants the sum of Rs. 170,000 
on four cheques or alternatively as money had and received. 


The action was tried in the District Court of Colombo, 
where the plaintiff recovered judgment. On appeal to the 
Supreme Court the judgment of the District Judge was reversed 
and the action dismissed with costs. The plaintiff is a money- 
lender carrying on business at Colombo, and the dispute arises 
out of a series of transactions in which the plaintiff, one M. S. 
Peiris, now deceased, carrying on business as Don Philip & Co., 
and, as is alleged, the defendants, acting through John Davis, 
their acting manager, were engaged. Peiris was a trader who 
before the events in issue had become insolvent; his certificate 
had been suspended for seven years, but he continued to trade 
through a former servant in the name of Don Philip & Co. In 
1924 the defendant Bank was registered. It took over the bank- 
ing business of the well-known tourist agency. The agency 
business and the banking business were conducted in the same 
building. Mr. Smith controlled both businesses; but the banking 
business under Smith’s general control was managed by 
Mr. John Davis. In 1925 Mr. Davis was given a power-of- 
attorney by the Company’s general representative in the East, 
Mr. S. E. Humphreys. One of the questions in dispute is 
whether the terms of the power-of-attorney authorised Davis to 
bind the bank to perform the obligations which the plaintiff 
seeks to enforce. Mr. Peiris, as Don Philip & Co., appears to 
have had dealings with the defendant Bank before Davis came 
on the scene. He appeared to be doing an active business 45 a 
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produce broker, and Davis allowed him a small overdraft. In 
June, 1925, Davis made Peiris an advance against shipping 
documents of tea. The consignees refused to take up the 
documents, and the result of the transaction was that Peiris’ 
account was overdrawn to the extent of over Rs. 16,000. 
Mr. Smith appears throughout to have disapproved of advances 
being made to Peiris, and he instructed Davis to take steps to 
have the overdraft paid off. In October Peiris borrowed the 
money from one Ramachandra, who was only willing to 
advance on the terms that the Bank guaranteed payment. On 
October 17, 1925, Peiris drew a cheque on the defendant 
Bank for Rs. 17,000 in favour of Ramachandra, and Davis 
wrote on the back of the cheque “ Good for payment on 
December 17, 1925,” or words to that effect, and signed it 
per pro Thos. Cook & Son (Bankers), Ltd., John Davis. In 
exchange for this document Ramachandra made the agreed 
advance of Rs. 16,500 by his cheque of October 17. On 
December 17 Peiris’ account was only in credit Rs. 4. Davis 
could not ordinarily allow the cheque to be paid without 
debiting Peiris’ account and thus re-establishing the overdraft 
which he had been directed to end. Accordingly, when the 
cheque was met, Davis directed a transfer to Peiris’ account of 
a credit entry ‘ Cash ex selves, 17,000,” and made a fictitious 
entry in the Bank’s Till book “ Safe, 17,000,” which served to 
avoid discovery of what had taken place. 


This was obviously but a temporary device and measures 
had to be taken to give a better appearance of regularity to the 
transaction. On December 29, 1925, Peiris entered into the 
first of a series of transactions with the appellant which cul- 
minated in January, 1928, in the negotiation of the documents 
in suit. Peiris asked the appellant to cash a cheque of Don 
Philip & Co. drawn on the bank; the appellant refused, but on 
being told on a later occasion that the bank would agree to pay 
the cheque on a future date, he agreed. Accordingly Peiris 
gave the appellant a cheque, dated December 29, 1925, for 
Rs. 20,000, drawn in the name of Don Philip & Co. on the 
bank, endorsed “ Good for payment on January 12, 1926, per 
pro Thos. Cook & Son (Bankers), Ltd., John Davis.” In 
return the appellant gave to Peiris a cheque of even date in 
favour of Don Philip & Co., which was cleared through the 
Bank. Davis gave to the appellant at the same time a memo- 
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randum, “ Received for credit of Don Philip & Co. cheque on 
National Bank of India for Rs. 20,000,” with the same 
signature as to the indorsement. Rs. 3,000 was placed to the 
credit of Don Philip; the balance was used to put the Bank 
books in order by cancelling the fictitious entry of “ 17,000 in 
safe”. On January 12 the Don Philip account was not in 
sufficient credit to meet the guaranteed cheque. Another 
fictitious entry had to be made, until January 21, 1926, when 
another similar cheque transaction was entered into for 
Rs. 37,500, with a bank guarantee for payment on February 
4. This was further met by a third cheque transaction on 
February 4 for Rs. 18,000, payable on March 5. 


So the transactions went on month by month: sometimes 
the cheques being plainly renewals in whole or in part: some- 
times constituting fresh advances; in all cases where there was 
not immediate renewal the account of Don Philip was kept in 
credit by a fictitious entry until the necessary cheque arrived of 
the appellant. 


Some of the apparent increase in advances no doubt repre- 
sented interest; in other cases the interest charges were paid by 
separate cheques of Don Philip & Co. Between December 29, 
1925, and January 3, 1928, 75 cheques had been exchanged, 
varying in amount from Rs. 5,000 to Rs. 75,000. In May, 1927, 
the appellant changed the system and thenceforth drew his 
cheques in favour of Thos. Cook & Son, crossing them 
“ Account payee only”. This seems to have been the result of 
a local case in which a person who received cheques drawn in 
favour of his employers and so crossed was held to be unable 
to negotiate them so as to make the drawer liable. The effect, 
if any, of this change of procedure will be considered later. In 
September, 1927, Peiris came to the appellant with a request 
that he would not present the cheques indorsed by Davis, but 
would take in substitution a cheque drawn by Don Philip 
bearing the due date, and on payment of such cheque would 
return the indorsed cheque. The story told by Peiris was that 
in this manner he would escape paying commission to the Bank. 
Davis, on being applied to, confirmed this remarkable expla- 
nation, and the appellant acceded to the request. We now 
come to the final stage of these transactions. : 
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On January 3, 1928, there were outstanding in the appel- 
lant’s possession three cheques of Don Philip indorsed by the 
Bank for payment on various days :— 


(1) December 17, 1927, for Rs. 35,000, payable by 
the Bank on January 16, 1928. 


(2) December 23, 1927, for Rs. 50,000, payable by 
the Bank on January 7, 1928. 


(3) December 23, 1927, for Rs. 50,000, payable by 
the Bank on January 21, 1928. 


But Davis had ceased to enjoy the Bank’s confidence. Some 
inquiry into his alleged practice of giving guarantees on behalf 
of the Bank had been made in October, though nothing had 
been done. But on December 29, 1927, Mr. Humphreys 
learned that Davis had written a letter to another Bank 
guaranteeing the production of certain shipping documents 
(apparently a completely genuine transaction). He suspended 
Davis and there and then revoked his power-of-attorney, 
marking it as cancelled. 


On January 3 the balance of Don Philip’s account was 
only Rs. 652. The outstanding cheques would have to be met. 
The appellant was willing to renew and even to make a fresh 
advance on receiving the usual Bank guarantee. January 3 
was a bank holiday. The appellant’s manager, Somasundaram, 
met Peiris and Davis at Peiris’ warehouse. Somasundaram 
received four cheques drawn by Don Philip in favour of the 
appellant and dated January 3, 1928, for Rs. 35,000, 
Rs. 50,000, Rs. 35,000 and Rs. 50,000, each indorsed respec- 
tively, “ Payment of this cheque on 5th (6th, 7th, 8th) March, 
1928, guaranteed, per pro Thos. Cook & Son (Bankers), Ltd., 
John Davis.” In return Somasundaram gave to Davis or 
Peiris cheques, dated January 3, 1928, for Rs. 35,000, 
Rs. 50,000, Rs. 50,000 and Rs. 20,000 drawn in favour of 
Thomas Cook & Son (Bankers), Ltd., or order, crossed “ Not 
negotiable, payee’s account only,” and a fifth cheque drawn as 
open cheque to Don Philip & Co. for Rs. 15,000, as Peiris said 
he desired that amount of cash. In respect of the cheque for 
Rs. 20,000 and the open cheque’for Rs. 15,000, Davis at Soma- 
sundaram’s request gaveareceipt, “ Received to our credit the 
sum of Rs. 35,000 as per reverse, per pro Thomas Cook & Son 
(Bankers), Ltd., John Davis,” and on the reverse— 
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“Rs. 15,000 cash 
20,000 cheque balance 


P et 


Rs. 35,000.” 


On January 4, 1928, Peiris or some one on his behalf 
paid into Don Philip’s account with the bank the four cheques 
making Rs. 155,000. No one seems to have thought it unusual 


that he should be paying in cheques drawn to the order of the - 


Bank. The cheques were stamped on tbe face with Thomas 
Cook’s stamp, apparently at the Clearing House or for Clearing 
House purposes, and were credited to Don Philip’s account and 
served to meet the outstanding cheques falling due in January, 
for which, as before, the unendorsed cheques of Don Philip 
were substituted. In March the cheques for Rs. 155,000 were 
presented, but were returned “ Account closed”. On January 
27, 1928, the bank had closed Don Philip’s account and had 
paid over the then credit balance of Rs. 825. 


In proceeding to discuss the liability of the Bank, it has to 
be remembered that the Courts have negatived any lack of good 
faith on the part of the appellants, and that Davis was not cross- 
examined to suggest that he derived any personal advantage 
from his proceedings. A specific issue as to whether the plaintiff 
or his agents had knowledge of a conspiracy by Davis and 
Peiris to defraud the bank was negatived by the Trial Judge. 


The case against the Bank was made under two heads :— 
(1) The bank were liable on the contract contained in 


the cheques because Davis had actual authority 
to make such a contract. 


(2) If no such contract was in fact made, then the bank 
were liable in the amount of the cheques for 
money had and received either as money paid for 
no consideration, or on a consideration which had 
wholly failed, or for money paid under a mistake 
of fact. 


The first question to determine is what was the contract 
made between the parties. The plaintiff alleged that he lent 
the money to the Bank. In support of this view he relied on 
the fact that his later cheques, including those that he gave on 
the transaction in question, were drawn in favour of the Bank, 
marked “ Not negotiable ” and “ Payee’s account only”. Their 
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Lordships, however, are clearly of opinion that the money 
throughout was lent to Peiris. He drew the cheque in repay- 
ment, and he paid the interest. The plain business was that 
money was lent to Peiris and purported to be guaranteed by the - 
bank. Had then Davis actual authority to guarantee payment 
of these loans by Peiris? This depends primarily upon the 
construction of the power-of-attorney, though it is also possible 
that beyond the express powers of the power-of-attorney there 
might be actual implied authority necessarily arising from the 
service of Davis as acting manager of the bank. The plaintiff 
faintly suggested such an authority, but mainly relied on the 
express words of the power-of-attorney. Oddly enough, both 
parties contended that the words on the cheque were an accept- 
ance of the cheque. The plaintiffs sought to read the word 
“accept” into clause 4 of the power-of-attorney, suggesting 
that it had been omitted by a copyist’s error in copying the 
clause from the power-of-attorney given to Mr. Humphreys on 
August 1, 1924. Though this construction found favour with 
the District Judge, it appears to their Lordships quite 
inadmissible. There is no principle of construction which 
permits a document contrary to its actual wording to be read 
as though it followed a proposed precedent unless between the 
parties it has been rectified or at least is such as would by the 
Court be rectified. In the present case, however, there seems 
to be little doubt that the omission was intentional. The 
defendants, relying upon the omission, seek to make the 
promise an acceptance in order to place it outside the authority 
given by the document. They say that the writing was in the 
terms of S. 17 (1) of the Bills of Exchange Act, the significa- 
tion by the drawee of his assent to the order of the 
drawer, and that as by S. 19 an acceptance may be qualified as 
to time, all the requirements of a valid acceptance are present. 
So far as is relevant to this point the statutory provisions in 
forcein Ceylon at the material dates were equivalent to those of 
the Bills of Exchange Act, 1882. No doubt as between the 
inmediate parties to a bill an acceptance may express only a 
contract of guarantee, which in reality, as has been said, this 
was. No doubt also a cheque may be accepted, however unusual 
such a transaction is. Anything less like the ordinary business 
conception of an acceptance in form and intention than this 
contract it would perhaps be difficult to find. Their Lordships 
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find it unnecessary to decide whether this was an acceptance or 
not, for whatever it be called it appears to them not to be 
within any of the express powers given by the power-ot- 
attorney. It was said to be an exercise of the power to 
“endorse”. In their Lordships’ view, this power-of-attorney 
should not be construed as giving Davis the power to sign 
otherwise than as drawer or acceptor or holder so as to cause 
the Bank to “incur the liabilities of an indorser ” under S. 56 
of the Bills of Exchange Act. It never was intended that the 
Bank servant should “back” bills on behalf of the Bank. 
Equally unwarranted is the suggestion that the power to “ pay ” 
cheques, etc., involves the power to promise to pay. The general 
words in clauses 9 and 10 must be read with the special 
powers given in the earlier clauses, and cannot be construed so 
as to enlarge the restricted powers there mentioned. It follows 
that Davis had no actual authority given him by the power-of- 
attorney to guarantee payment of these loans by Peiris. Their 
Lordships are also quite satisfied that his position in the Bank 
was not such as to make it necessary toimply the power to enter 
into these transactions on the part of the Bank. They appear 
on the evidence and according to ordinary banking usage to be 
quite outside a manager’s general authority. This last considera- 
tion would dispose of any question of ostensible authority; 
but as the plaintiff twice examined the power-of-attorney and 
plainly relied only on the evidence of actual authority, any 
reliance on ostensible authority was properly negatived in the 
Courts below, and was not pressed before their Lordships. 


It remains, therefore, to consider the question of the 
plaintiff’s rights, if any, on the footing that no contract was in 
fact made between him and the Bank. If, as the plaintiff 
contended, the apparent contract was that the money had been 
lent to the bank, or that the bank otherwise was to have the 
disposition of the money, there could be no doubt as to the 
plaintiff's right. He would have performed his part of the 
contract, relying upon a supposed effective promise of the bank 
to repay. On proof that such promise was not made he could 
recover the money as having been paid without consideration. 
Whether he could recover it as money paid under a mistake of 
fact is not so clear. It is necessary to establish this cause of 
action that the mistake should be as to some fact causing a 
liability to pay. Cash handed over under a voluntary contract 
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hardly comes within that description. It was ingeniously 
contended by Counsel for the plaintiff that while plaintiff’s 
cheque may not have been handed over under any mistaken 
belief that he was bound to part with it, payment of his cheque 
was made under the mistaken belief that he was bound to 
honour it under a binding contract with the Bank. It seems 
unnecessary to discuss this refinement, for if the Bank received 
the money at their own disposal under a mistake by the plain- 
tiff as to the supposed agent’s authority, they would have to 
return it. But, in fact, the Bank received the money on the 
terms that it should be placed to Peiris’ credit. The transaction 
was one by which the supposed contract as between the three 
parties required that the money represented by the cheque drawn 
in favour of the Bank should be made available to Peiris in his 
account kept with the Bank. In no other way in the circum- 
stances could Peiris fairly become indebted to the plaintiff so as 
to be liable on the cheque which Peiris drew and the Bank 
guaranteed, or become liable to pay interest, as in fact he did. 
In no other way could the cheques of the plaintiff serve to 
effect a renewal (as undoubtedly was intended) of the out- 
standing cheques for Rs. 135,000 replaced in accordance with 
the practice of the parties by the cheques of Peiris alone. The 
Bank dealt with the plaintiffs cheques precisely as they were 
intended to deal with them under the supposed contract. They 
collected them for Peiris’ account, placed the entire proceeds to 
Peiris’ credit, and out of the proceeds the outstanding cheques 
in favour of the plaintiff were met. The Bank are in the 
position of a mandatory who has fully performed his mandate, 
before any mistake has been discovered. In these circumstances 
the Bank are not liable to repay money to the plaintiff which 
they have disposed of according to the plaintiffs wishes in 
accordance with the supposed contract. 


As a final bit of salvage, Counsel for the plaintiff contend- 
ed that at any rate as the result of the series of transactions 
the Bank received from the plaintiff’s money payment of the 
original Rs. 17,000 which in December, 1925, they had paid to 
Ramachandra. The answer to this is that that advance had long 
before been repaid to the Bank by Peiris by the numerous 
credit payments which he had made since that date in accord- 
ance with the ordinary principles applicable to appropriation ol 


payments. 


_ 
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The simple result is that the plaintiff is found to have 
advanced money to Peiris on an invalid security, and that he 
and not the Bank must bear the loss. Their Lordships will 
humbly advise His Majesty that this appeal should be 
dismissed. The appellant must pay the costs. 


Solicitor for appellant: O. A. Cayley. 


Solicitors for respondents: Field Roscoe & Co. 
SR Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the Supreme Court of Ontario.] 


PRESENT:—Lorp ATKIN, Lorp TOMLIN AND Lorp 
THANKERTON. 


Florence A. Deeks .. Appellant» 
v. 
H. G. Wells and others .. Respondents. 


Copyrighi—Infringement of—Intrinsic evidence—Natwure and suffici- 
ency of—E-xpert witnesses—O pinion of—Pro priety of. 


An infringement of copyright in a literary work may be proved by 
intrinsic evidence consisting of a large number of similarities, of like 
omissions, of plan, of phrases and of mistakes. But such evidence must be 
of the most cogent force sufficient to give rise to an irresistible inference 
that the one work was copied from the other before it can be accepted as 
against the oath of respectable and responsible people that there was no 
copying in fact, in a case where the suggested similarities could be explained 
by the nature of the work and the authorities to which the authors had 
recourse, which were common to both. 


Where in a case of this kind, expeits are called to point out the coinci- 
dences, similarities and omissions to be found in the two works, they cannot 
be permitted to offer their opinion that the one should have been copied from 
the other. 


Appeal No. 18 of 1932 from the judgment of the Second 
Appellate Division of the Supreme Court of Ontario, which 
affirmed the judgment of Mr. Justice Raney in the Supreme 
Court of Ontario which dismissed the plaintiff’s action. 

Appellant in person. 

Arthur T. Macmillan for Macmillan & Co. 

G. I. Paull for H. G. Wells. 
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3rd November, 1932. Their Lordships’ judgment was 
delivered by 

Lord ATKIN.—This is an appeal from the judgment of the 
Second Appellate Division of the Supreme Court of Ontario, 
which affirmed the judgment of Mr. Justice Raney in the 
Supreme Court of Ontario which dismissed the plaintiff’s action. 
The action is brought by the plaintiff, Miss Florence Deeks, for 
breach of copyright, but in substance the action is for breach of 
confidence in permitting the plaintiff’s unpublished manuscript 
to be used without the plaintiff's consent. The action is 
brought against the Macmillan Company of Canada, which is 
the company to which the plaintiff entrusted her manuscript, it 
is brought against Mr. H. G. Wells, who is said to have used 
the manuscript of the plaintiff improperly as the foundation. of 
bis book, “ The Outline of History,” and it is brought against 
the Macmillan Company, Incorporated, of New York, Messrs. 
George Newnes, Limited, and Messrs. Cassell & Company, 
Limited, for having published the work of Mr. Wells which had 
been so composed. 

Now whether or not the book was used, handed over to 
Mr. Wells, and whether it was improperly used by him are pure 
questions of fact. Upon those questions of fact both Courts 
have come to a conclusion against the plaintiff; and it would 
follow that, in accordance with the usual practice in dealing 
with appeals of this Board, there being two concurrent findings 
of fact, the Board would not hear an appeal which suggested 
that those findings were wrong. But Miss Deeks appears in 
person, she evidently thoroughly believes in her case, and it was 
important, their Lordships thought, in the interests of everybody 
that the case should be fully heard. They therefore made a 
special exception in her favour and have allowed her to open the 
case at length, and their Lordships proceed to decide it without 


- any reference to the general rule as to concurrent findings.. 


The position is that Miss Deeks in August of 1918 entrust- 
ed her manuscript entitled « The Web” to the Macmillan 
Company of Canada. The manuscript was of a work which 
involved the whole history of the world from its very beginning 
to the present day, with the special object of emphasising the 
important part that women had played in the social develop- 
ment of the world. The book was entrusted to the Macmillan 
Cotnpany in Canada on the 8th August, 1918. It was left with 


_ 
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them by Miss Deeks for two purposes. One purpose was io 
ascertain whether there would be any objection to the use by 
her of certain extracts from Green’s “ Short History of the 
English People,” the copyright of which was owned by Messrs. 
Macmillan in London. Together with a request that they 
should afford her information on that point, they were generally 
asked to advise her as to the prospects of the work as a publi- 
cation. Apparently Messrs. Macmillan in London control the 
Macmillan Company of Canada and the Macmillan Incorporat- 
ed Company of New York. 


The manuscript was examined by Mr. Saul, who occupied 
the position of editor of their works and was the person before 
whom manuscripts would naturally come. The exact story of 
what he did with the manuscript is not quite clearly recorded; 
but it is quite plain, their Lordships think, that he took the 
manuscript, he read it once and then he read it a second time, 
and his recollection is that he took it with him to Winnipeg and 
the Pacific Provinces and returned with it to Ontario at some 
date in November. He left the employment of Macmillans in 
Canada in January of 1919. The writ was not issued until 
1925, and a long time had elapsed, no doubt, since he had occa- 
sion to deal with the question of the manuscript, though it 
appears that some reference had been made to him before the 
writ had been actually issued. There is an entry in the book 
that records the dealing with manuscripts to the effect that the 
book was received on the 8th August of 1918 and was return- 
ed in February of 1919. In the opinion of their Lordships 
that record is incorrect. It seems that the manuscript was not 
returned in fact to Miss Deeks until April of 1919. There is 
an entry of another manuscript in the record book, which is 
called “The Dawn,” which happens to be the title of the first 
chapter of Miss Deeks's book, which in their Lordships’ opinion 
is also an incorrect entry, because it is not adequately explained 
what that manuscript is. It is recorded as being returned in 
July of 1919, and it appears to their Lordships plain that the 
manuscript which was returned in July of 1919 is not 4 
manuscript which was or could be described as “The Dawn ”. 
That is left uncertain, and all their Lordships can say about it 
is this, that in view of the period that elapsed between the time 
when the manuscript was being dealt with by the MacmilJan 
Company of Canada and the time in 1925 when they were first 
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challenged with their dealing with it, it is not at all unnatural 
that there should be difficulties in explaining records which, as 
they stand, do not give satisfactory information to anybody and 
raise slight difficulties which have not been entirely cleared up. 


During that period between August, 1918, and April of 
1919 Mr. Wells appears to have completed the manuscript of 
his book, “The Outline of History,” which book also is written 
as a history of the world from the beginning, dealing, as an 
ultimate object, with history from a rather different point of 
view from that which had been undertaken by Miss Deeks. 
Therefore, so far as the coincidence of time is concerned, 
if the manuscript had left Canada and had reached London it 
is, of course, possible that Mr. Wells might have had an oppor- 
tunity of seeing the work and using it; and, of course, direct 
evidence had to be given in respect of this matter. 

The evidence of Mr. Saul was that, so far as he was con- 
cerned, to his knowledge he had not parted with the manuscript; 
and it is difficult to see who could have dealt with the manu- 
script except Mr. Saul himself. The evidence on behalf of 
Macmillans in London, the evidence of Sir Frederick Macmillan, 
the Chairman of the Board, is that every manuscript would 
come before the Board and that the Board had certainly never 
seen such a manuscript and, indeed, had not heard of Miss 
Deeks. The evidence of Mr. Wells is quite clear and definite, 
that he had never seen the manuscript, he did not know of 
Miss Deeks, he had not taken any part of the information that 
she had put in her manuscript from that manuscript or from 
Miss Deeks herself; and there is no direct evidence on behalf 
of Miss Deeks that the manuscript ever did in fact leave 
Canada. l 

. So far as that goes, the Courts have accepted the evidence 
of Mr. Wells and the evidence given by the Macmillan Com- 
panies, and they have come to a conclusion quite definitely that 
the plaintiff’s case is unfounded and that the manuscript was 
not handed to Mr. Wells, and that Mr. Wells had in fact never 
used it. . 

But, apart from the direct evidence, Miss Deeks relies upon 
the intrinsic evidence to be derived from a comparison of the two 
works; and she says that when you compare the one work with 
the other you will find that there is such an accumulation of 
similarities, of like omissions, of plan, of phrases, of mistakes, 
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that the inference is irresistible that Mr. Wells did in fact have 
her work before him before he composed his work. Now their 
Lordships are not prepared to say that in the case of two literary 
works intrinsic evidence of that kind may not be sufficient to 
establish a case of copying, even if the direct evidence.is all the 
other way and. appears to be evidence that can be accepted; but 
such evidence must be of the most cogent force before it can be 
accepted as against the oath of respectable and responsible people 
whose evidence otherwise would be believed by the Court. 


Therefore, it becomes necessary to consider the class of 
evidence that is brought forward on behalf of tbe plaintiff in 
respect of this comparison and the inference that ought to be 
drawn as the result of the comparison. Miss Deeks relied in 
the Courts below upon the evidence of three literary gentlemen 
of considerable reputation who were entitled to be treated as 
experts on this subject. They pointed out’coincidences, similari- 
ties, identical omissions, and so forth, which in their view led 
to the inference that one work was the copy of the other. Their 
Lordships have read that evidence, and they notice that the expert 
witnesses were allowed in the Court below to give evidence as 
to the result of their opinions, and as to the effect of them, 
which appeared to their Lordships not to be within the domain 
of expert evidence at all. The witnesses were apparently 
permitted to say, not only that there were similarities, but that 
in their opinion the result of the similarities was such that in 
fact. Mr. Wells did copy from this work—which, of course, is 
not a matter for expert testimony at all—and, indeed, one 
witness was permitted to give evidence to the effect that in his 
opinion Mr. Wells wrote his own book with the manuscript of 
Miss Deeks’s book upon the desk before him—evidence which 
quite plainly was not a matter for expert opinion. However, 
such evidence was given, and it was before the Court and it was 
considered by the learned Judges. 


“Now the points upon which the experts rely have been 
correctly summarised by Miss Deeks in this respect. She says 
that the copying took place as is shown by similarities with 
regard to the plan—that means the plan of the book, the scheme 
of the book; that the opening chapters and various passages 
appearing in Mr. Wells’s book are mere colourable alterations 
of “The Web ”; that there are certain phrasal identities and 


similarities, and there are certain mistakes; that the similarities, 
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though trifling in some instances, arc so numerous that an 


accumulation of them afford the strongest evidence of copying; 
and that there were common sources used for both works which 
could be shown to have been used in both cases together with 
the original additions made by Miss Deeks, so that when you 
compared the two you found that Mr. Wells had used not only 
the common source but had also modified it by using in addition 
to that the original manuscript of Miss Deeks. She relied on 
the choice and the sequence of the order of details, and she 
relied on the emphasis and, proportion given to certain topics. 
Those matters were carefully discussed in the Courts below; 
they have been dealt with by the judgments in both Courts, 
and they have been very fully discussed before their Lordships 
by Miss Deeks who in the course of her case has given every 
assistance to the Board and made it quite plain that the whole 
strength of the case has been put forward upon this appeal. 
Their Lordships wish to repeat what was said in the Courts 
below, that Miss Deeks has argued the case with great candour 
and with great force. 


Now their Lordships do not propose to go into the details 
of all these matters. They wish it to be understood that they 
have carefully considered all the points that have been put before 
them, and, having considered them, they are quite convinced 
that the case made in this respect is quite insufficient to displace 
the conviction that is derived from the direct evidence that there 
was in this case no copying in fact. The suggested similarities 
can be explained by the nature of the work, which has common 
elements, and by the fact that both writers must have had 
recourse to authorities which were common to both. After all, 
neither Miss Deeks nor Mr. Wells was present at the beginning 
of the world or until a very considerable time later, and they 
have had to rely upon the accumulation of information which 
has been made by many authors before them and to which they 
have had to have recourse in writing such a work as this. Their 
Lordships do not pause to deal with the details of the evidence 
that was given, but in a great many cases it is quite properly 
described by one of the Judges as fantastic, and such actual 
coincidences as do exist are quite explicable, and should be 


_ explained, in the manner suggested. 


o The result is this: that in the opinion of their Lordships 
not only did Miss Deeks fail to make out her case, but that it 
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was definitely established that the manuscript in this case did not 
leave Canada and that Mr. Wells did not have any access to it 
and did not use it at all in the preparation of his work. It is 
very doubtful whether anything that this Board says or that any 
Court says will be likely to alter Miss Deeks’s opinion of the 
merits of her case, but at any rate she will have the satisfaction 
of knowing that the case has been very fully considered now by 
three Courts and that the conclusion must be the same in all of 
them, namely, that the case that she made was definitely dis- 
proved. The result of that is that their Lordships must humbly 
advise His Majesty that this appeal should be dismissed, and the 
appellant must pay the costs of the appeal. There was a petition 
for leave to adduce further evidence or add to the record, but 
that petition was not opened. 

Nothing necd therefore be said about the petition, except 
that no order is made upon it. 

Solicitors for Macmillan & Co.: Broad & Son. 


Solicitors for H. G. Wells: Gedge Fiske & Co. 
S. R 7 Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE JACKSON AND MR. JUSTICE 
MOCKETT. 


N. K. N. Ramier and Brothers .. Appellants» (Plaintiffs) 
Y. g 
S. S. Ramudu Ayyar and another .. Respondents (Defend- 
anis). 


Sale of goods—Repudtation of contract by buyer on one ground— 
Subsequent jusisfication of refusal on another ground after expiry of the 
time for delivery—Periussibility—Seller electing to keep contract alive: 
spite of repudiation—Effect of —Seller not discharged from his obligation 
to tender—Contract Act (IX of 1872), S. 39—CUndian) Sale of Goods Act 
(III of 1930), Ss. 37 (3) and 60. 

Where the buyer refused to take delivery of goods on the ground that, 
contrary to the custom of the trade, delivery was not made as and when the 
bales were ready at the Mills, he is not entitled, after the time for delivery 
has expired, to justify his refusal on another ground, vis., that some of the 
goods tendered were not of the kind or quality contracted for. 

Braithwatie v. Foreign Hardwood Co., (1905) 2 K. B. 543; British and 
Beningtons, Ltd. v. N. W. Cachar Tea Co., (1923) A. C. 48; Rayulu Atyar 
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v. Kuppu Aiyar, (1924) 49 M. L. J. 1 and Nannier v. Rayals Iyer, (1925) 
I. L. R. 49 Mad 781, followed. i 


Where the seller did not elect to treat the refusal by the buyer to take 
delivery of one instalment of the goods as a repudiation of the entire con- 
tract, the contract is kept alive for the benefit of both parties. The seller 
remains subject to all his own obligations and liabilities on it and enables ths 
buyer not merely to complete the contract, if so advised, notwithstanding his 
previous repudiation but also to take advantage of any supervening circum- 
stance, ¢. g., the failure of the seller to make a tender, to justify his declining 
to complete it. 


Frost v. Knight, (1872) L. R 7 Ex. 111, applied. 

Appeal against the decree of the District Court of Madura 
in A. S. No. 232 of 1926 preferred against the decree of the 
Court of the Subordinate Judge of Madura in O. S. No. 73 of 
1925. 

T. R. Venkatarama Sastri and N. Rajagopalan for 
appellants. 

Nugent Grant, T. Krishnaswami Aiyangar and S. K. 
Narasimhachari for respondents. 


The judgment of the Court was delivered by 

JJackson, J.—The appellants-plaintifs and respondents- 
defendants are Madura cotton brokers who on Zlst August, 
1918, Ex. VIII, engaged with others in what is known there as 
a chain contract. 

The Mills of Messrs. Harvey were to produce 60 bales of 
certain counts, and,,as they passed down the chain, these were 
to be received by Messrs. Ramudu Ayyar, the defendants, and 
sold by them to Messrs. Ramier & Bros., the plaintiffs, who 
will be described henceforth as the sellers and the buyers, be- 
cause in a previous litigation their position was reversed and the 
terms plaintiffs and defendants will only lead to confusion. 

28 bales were tendered by the sellers, and taken delivery of 
by the buyers. 

9 bales were tendered (as will be shown below) by the 
sellers and rejected by the buyers. 23 bales have never been 
tendered at all. 

The buyers now sue for a return of the advance made by 
them to the sellers on the date of the contract with interest 
thereon in respect of the 32 bales of which they did not take 
delivery. The suit has been dismissed by both Lower Courts, 
and the buyers appeal. 

We agree with the lower appellate Court that the terms of 
Ex. IX clearly constitute a tender of the 9 bales on 15th 
November, 1918. 
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On 19th December, 1918, Ex. X, the buyers complained 
that contrary to the custom of the trade deliveries were not 
being made as and when the bales were ready at the Mills, and 
therefore they refused both to admit liability for the 28 bales 
already delivered, and to take delivery of the 9 bales tendered 
on 15th November, 1918. 


It came out in the course of another suit between the 
parties that 3 out of these 9 bales had been bought from the 
Mills at a price less than that contracted for in the chain con- 
tract, Ex. VIII, and therefore the buyers would have been 
justified, on these grounds, in refusing not only the 3 defective 
bales but the whole instalment. The point is not one covered 
by the Indian Contract Act, but is clearly laid down in the 
English Sale of Goods Act, 1893, which embodies the existing 
law on the subject. 


Section 30 (3): ‘ Where the seller delivers to the buyer the goods he 
contracted to sell mixed with goods of a different description not included in 
the contract, the buyer may . . . reject the whole.” 


This section has been repeated since this suit began in 
S. 37 (3) of the Indian Sale of Goods Act (III of 1930) and 
the parties are agreed that, whatever be its interpretation, this 
is the law on the subject. 


Therefore if on 19th December, 1918, the buyers had said 
we reject the 9 bales because 6 good are mixed with 3 bad 
bales, they would have been within their rights. The sellers 
might then immediately have tendered the six good bales as a 
fresh instalment, and, if so advised, they had plenty of time in 
which to replace the three bad bales. 

But since the buyers did not so state, but preferred to 
repudiate the whole contract, the question arises whether when 
the time has expired and there is no further question of replace- 
ment, the buyers can for the first time complain that three bales 
were defective. This proposition is precisely what Mathew, L. 
J., stigmatizes as unbusinesslike and unreasonable in the leading 
case on the subject, Brasthwastte v. Foreign Hardwood Com- 
pany!. This case has been canvassed in the English rulings, but 
as regards our Court its principle is clearly affirmed in Rayulu 
Aiyar v. Kuppu Atyar & Sons? and Nannter v. Rayalu Iyer? 





1. (1905) 2 K. B. 543 at 554. 
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and the following passage at p. 551 shows how closely it runs 
on all fours with our present case: 


“After there had been a general repudiation of the contract by the 
defendants, ihe plaintif’s agent informed them that he had received the bill 
of lading for the first instalment; but the defendants again wrote refusing 
to take the bill of lading on the ground that they had previously repudi- 
ated the whole contract, and refused to be bound by it.” 


In the opinion of Collins, M. R., “that act of the defend- 
ants amounted in fact to a waiver by them of the performance 
by the plaintiff of the conditions precedent which would other- 
wise have been necessary to the enforcement by him of the 
contract which presumably he had elected to keep alive against 
the defendants notwithstanding their prior repudiation, and it 
is not competent for the defendants now to hark back and say 
that the plaintiff was not willing and ready to perform the 
conditions precedent devolving upon him”. 

Commenting upon this decision in British and Beningtons, 
Lid. v. N. W. Cachar Tea Company1 Lord Sumner says: 


* Furthermore it does not anywhere appear that, even if the first cargo 
might rightly have been rejected, the seller could not have found another 
exactly conforming with the contract, which he might have duly tendered and 
so have put himself right.” 


Therefore, since the sellers have proved that they duly 
tendered these 9 bales, we do not find that it is open to the 
buyers to raise the belated plea that three of the bales were 
not according to the contract which they had preferred entirely 
to repudiate. 


But as regards the 23 bales there was no tender at all. It 
is clear that the sellers did not accept the repudiation 
of the contract, and on 2nd April, 1919, Ex. XIV, they are 
warning the buyers that “ you should also take delivery of the 
remaining bales (4. e., 23) without delay on payment of the 
amount when and as they are received,” but as a matter of fact 
they never did tender, and there was never any rejection after 
tender as with the 9 bales. 

It was argued for the sellers that this contract though by 
instalments was indivisible and that a repudiation of one instal- 
ment was arepudiation of the whole so as to absolve the sellers 
from the obligation to tender the twenty-three bales. 


The answer to this is that as stated in S. 31 (2) of the 
English Sale of Goods Act the question of indivisibility is a 





e 1. (1923) A. C 48 at 71. 
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matter of fact in each case and as will later appear the sellers 
themselves clearly treated the contract as divisible. 


In these circumstances the law seems clear as laid down in 
Frost v. Knighti: 


“ The promisee may treat the notice of intention (to renounce) as 
inoperative, and await the time when the contract is to be executed, and then 
hold the other party responsible for all the consequences of non-performance: 
but in that case he keeps the contract alive for the benefit of the other party 
as well as his own; he remains subject to all his own obligations and liabilities 
under it, and enables the other party not only to complete the contract, if so 
advised, notwithstanding his previous repudiation of it, but also to take 
advantage of any supervening circumstance which would justify him in 
declining to ‘complete it.” 

Cf. Leake on Contracts, Ed. 8, p. 675. The sellers were 
still under the obligation of tendering, as they themselves 
admitted in their letter of 2nd April, 1919, Ex. XIV, and in the 
“ Note” to their plaint in O. S. No. 70 of 1919, Madura Sub- 
Court, which is an exhibit in this case. 

The sellers at that time instead of bringing their suit 
regarding the twenty-three bales at once as they might have 
done elected to keep the contract alive so far as the twenty- 
three were concerned thereby preserving the mutual obligations 
of the parties intact. 


One of these obligations was that they the sellers should 
tender the goods; and since they never did tender, they cannot 
now be heard to say that they can retain the buyers’ earnest 
money on account of the 23 bales. 


For the above reasons we agree with the Lower Courts in 
respect of the 9 bales, but allow the appeal in regard to the 
23 bales; the advances for which must be returned with interest 
at 9 per cent. from date of demand. Proportionate costs 
throughout. 

S. R. Appeal allowed tn part. 


SS SSS GANG SSS 
1. (1872) L. R 7 Ex, 111, ° 


v. 
Butchayya. 


Reilly, J. 


204 THE MADRAS LAW JOURNAL REPORTS. VOL. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREsENT:—-Mr. Justice RELY AND Mr. JUSTICE 
CORNISH. 


Kottamasu Venkataratnam .. Appellani* (2nd Plaintiff) 
v. 

Polisetty Butchayya and others .. Respondents (Defendants 

and 2nd defendants 


representaiwves). 


Stamp Act (II of 1899), S. 2 (22)—‘ Promissory note’—What con- 
stintes—Agreement to repay money withdrawn from Cour!—Test for 
determining nature of document. 


S. 2 (22) of the Stamp Act extends the definition of “ promissory note ” 
as given in the Negoliable Instruments Act in certain ways but it does not do 
away with one essential characteristic of a promissory note that it muat 
contain a promise to pay to some person or persons or to their order or to 
the bearer of the note A document was in the following terms: “A sum 
of Rs. 17,000 has been in Civil Court deposited to your credit to the account 
of the suit To-day I have withdrawn that amount on furnishing security. 
We shall repay to you the said sum together with interest thereon at-the rate 
of 6 per cent. per annum from this date as soon as you settle the High Court 
affairs. If it shall be ordered by the Court that the aforesaid amount should 
be deposited in Court, we shall deposit only the said amount in Court and pay 
to you the amount of interest accruing thereon till that date.” 


Held, that the document was not a promissory note within the meaning 
of S. 2 (22) of the Stamp Act. 


Per Cornish, J—In deciding whether a document is a promissory note 
the question is what is the dominant or the substantial effect of the instrn- 
ment. And in the determination of the question two tests are applicable, 
namely, whether it was the intention of the parties that the instrument should 
be a promissory note, and whether the docuinent was a promissory note in 
the common acceptation of the term by businessmen. 


Mortgage Inswrance Corporation v. Commissioners of Inland Revenue, 
(1887) 20 Q. B. D. 645, referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Guntur in O. S. No. 113 of 1927. 

Ch. Raghava Rao for appellant. 

G. Lakshmanna for respondents. 

The Court delivered the following 

Jupcments. FRetliy, /—The learned Subordinate Judge 
has not thought it necessary to try this suit in full. He dismissed 
it as a result of his finding on issue 5, which he took up as a 
preliminary issue. That issue is: 


“Whether the suit document is a promissory note under the Stamp Act 
as contended by the defendants 3 and 4 and is inadmissible in evidence.” 


© "Appeal No. 293 of 1929, 1st November, 1932. 
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The learned Subordinate Judge has found that the docu- 
ment is a promissory note, and, as it has not been stamped, he 
has found it inadmissible in evidence. He has therefore 
dismissed the suit. 

Plaintiff 2 has appealed, contending that the document on 
which the Plaintiffs sued is not a promissory note. The crucial 
part of the document appears to me to be contained in two 
sentences: “We shall pay to you the said sum together with 
interest thereon at the rate of 6 per cent. per annum from this 
date as soon as you settled the High Court affair. If it shall 
be ordered by the Court that the aforesaid amount should be 
deposited in Court, we shall deposit only the said amount in 
Court and pay to you the amount of interest accruing thereon 
till that date.” I do not think it can be reasonably contended 
that a document so framed is a promissory note within S. 4 of 
the Negotiable Instruments Act. It is clear that it does not 
contain an unconditional promise to pay the amount in question 
to the payees or to their order or to the bearer of the document. 
The promise is to pay tbe amount to the payees unless the 
Court directs that the amount shall be deposited in Court. 


But it is contended for the Defendants that for the purpose 
of the Stamp Act “ promissory note” includes more than that 
expression does as defined in the Negotiable Instruments Act. 
That is so. S. 2 (22) of the Stamp Act runs: 


“ ‘Promissory note’ means a promissory note as defined by the Negotiable 
Instruments Act, 1881; it also includes a note promising the payment of any 
sum of money out of any particular fund, which may or may not be available, 
or upon any condition or contingency which may or may not be performed or 
happen” 


It is contended for the Defendants that this document in 
question, though not a promissory note under the Negotiable 
Instruments Act, is a promissory note as the meaning of that 
term has been extended by S. 2 (22) of the Stamp Act, because 
the executants promise to pay the amount to the payees upon a 
contingency which may or may not happen- But if we examine 
the language of the document carefully, I think it becomes clear 
that they promised to pay the amount to the payees, not if 
something happened or did not happen, but to pay to them unless 
something happened, unless the Court directed that the amount 
be deposited in Court. Grammatically I do not think that this 
document, properly interpreted, comes within the extended 
definition of “promissory note” as given in the Stamp Act. 


Venkata- 
ratnam 


Butchayya. 
Reilly, J. 
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But there is something more than mere grammar in the matter, 
as Mr. Raghava Rao has urged. S. 2 (22) of the Stamp Act 
extends the definition of “promissory note” as given in the 
Negotiable Instruments Act in the ways I have mentioned when 
quoting the sub-section in full. But it does not do away with, 
or in any way affect, one essential characteristic of a promissory 
note, that it must contain a promise to pay to some person or 
persons or to their order or to the bearer of the note. Here, 
quite apart from any question of a contingency happening or 
not happening, the promise is to pay in one event to the payees, 
in the other event to deposit the money in Court. Mr. Laksh- 
manna for the Defendants has contended that in the circum- 
stances payment into Court to the credit of a particular suit, as 
is provided in one event in this document, would be the same 
thing as payment to the payees, because the payees were judg- 
ment-debtors, who were under liability in certain circumstances 
to pay the amount to the credit of a suit in which a decree had 
been made against them. In effect his argument is that in one 
event the executants had promised to pay the amount to the 
payees, in the other event to pay it into Court to the credit of a 
suit on their behalf, because it was money which in that event 
they would be liable to pay. It is quite true that the principal 
money concerned in this suit was on the pleadings money drawn 
by the Plaintiffs from Court on security being given that they 
would, if they lost a certain case in the High Court, pay it back 
into Court; and in that sense, if in the one event the executants 
of the document in question here had to deposit the amount in 
Court, they would be paying it into Court on behalf of the 
Plaintiffs (judgment-debtors). But it would be a very extra- 
ordinary and to my mind unpermissible extension of the defini- 
tion of a promissory note in S. 4 of the Negotiable Instruments 
Act to say that it is the same thing for the purpose of that 
definition to promise to pay an amount to a person or to his 
order and to promise to pay that amount on his behalf to some 
third person on the order of that third person, though it may 
be equally advantageous to the payeeil either course is adopted. 


‘To pay money to a third party on behalf of the payee but on 


the third party’s order cannot be treated as the same thing as, or 
equivalent to, payment to the payee or to his order which is the 
promise necessary in any note not payable to the bearer or to 
thé payee only in order to bring it within the definition in S. 4 
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of the Negotiable Instruments Act. That element of a promissory 
note has not been extended or altered in any way by the 
extended definition of a promissory note given in S. 2 (22) of 
the Stamp Act. In my opinion this document with which we 
are concerned is not a promissory note either within the meaning 
of the Negotiable Instruments Act or within the meaning of the 
Stamp Act. For these reasons, apart from other consideration 
in my opinion the finding of the learned Subordinate Judge was 
wrong. 

I may mention that the learned Subordinate Judge thought 
that S. 13 (2) of the Negotiable Instruments Act might be 
applicable to this case treating the document as one containing 
a promise to pay to alternative payees. But it is unnecessary 
to discuss that aspect of the matter beyond saying that his 
opinion is clearly wrong and that it has not been contended by 
Mr. Lakshmanna that that section is really applicable to this 
case. In my opinion therefore the decree of the learned Subordi- 
nate Judge should be set aside and the suit should be remanded 
io him for fresh trial, the Court-fee paid by the Appellant being 
refunded to him. Costs of this appeal should abide and follow 
the result. 

Cornish, J—I agree. In deciding whether the document is 


a promissory note, the question, as observed by Pollock, B. in 


Mortgage Insurance Corporation v. Commissioners of Inland 
Revenuel, is what is the dominant, the substantial effect of the 
instrument. And in the determination of the question, two 
tests are applicable: (1) was it the intention of the parties that 
the instrument should be a promissory note, and (2) is the 
document a promissory note in the commnn acceptation of the 
term by businessmen? Taking first the second of these tests, I 
find it difficult to believe that the suit document would be 
regarded by businessmen as a promissory note. It is address- 
ed to the plaintiffs and purports to be written by two of the 
defendants and to be signed by all the three defendants. It is in 
these terms :—“A sum of Rs. 17,000 has been in Civil Court 
deposited to your credit to the account of O. S. No. 31 of 1921 on 
the file of the Additional Sub-Court. To-day I have withdrawn 
that amount on furnishing security of our own property. We 
shall repay to you the said sum together with. interest thereon 
at the rate of six per cent. per annum from this date as soon as 


1. (1887) 20 Q. B. D 645, ° 
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you settle the High Court affairs. If it shall be ordered by the 
Court that the aforesaid amount should be deposited in Court, 
we shall deposit only the said amount in Court and pay to you 
the amount of interest accruing thereon till that date.” It is 
true that the document contains a statement that the defendants 
would repay the money. But a mere promise to pay is not 
sufficient to make the document a promissory note, if it appears 
from the context that the document was not intended to 
operate as a promissory note. In my opinion, the fair inter- 
pretation of the suit document is that it was intended to be a 
memorandum or recital of an agreement whereby the defend- 
ants were to repay the money withdrawn from Court to the 
plaintiff 1f he succeeded in his appeal, or to the Court if the 
Court so directed. I also think that the document fails when 
tried by the first test. It was neither the plaintiffs case nor the 
defendant’s case on the pleadings that a promissory note wag 
executed. The plaintiff’s allegation was that the document in 
question was an acceptance by the defendants of an offer 
made by the plaintiff for use of money drawn from Court on 
which the defendants were to pay him interest. The defendants 
on their part deny the genuineness of the document, and they 
deny that they withdrew the money on loan from the plaintiff, 
Their case was that there was an agreement between the parties 
that the moneys withdrawn from Court should be lent by defend- 
ants for the mutual benefit of both parties. When therefore 
it was nobody’s case that a promissory note was intended to be 
executed and when the document itself did not clearly reveal 
any such intention, I think the Lower Court was not justified in 
holding that the document was a promissory note. 

B. V. V. Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Sır Horace Owen COMPTON BEASLEY, KŁ, 
Chief Justice AND MR. JUSTICE CORNISH. 
Ammathayarammal .. Appelani* (2nd Defend- 

U. ant) 

The Official Assignee of Madras.. Respondent (Plaintiff). 


Evidence Act (I of 1872), Ss. 154 and 155—H ostile wtiness—Cross- 
examination by party summoning witness—Permission of Court tf neces- 
sary—W'tiness discredited on one point—Evidence whether can be taken 
into account om another potnt. 
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Before a party calling a wituess can cross-examine him it is not neces- 
sary that the witness should first of all be declared hostile. In this respect 
S. 154 of the Indian Evidence Act gives an unqualified discretion to the 
Judge quite apart from any question of the hostility or otherwise of the 
Witness, 

Baikuntha Nath Chattoraj v. Prasannamoyi Debya, (1922) 44 M. L. J. 
699 (P.C.) and Praphulla Kumar Sarkar v. Emperor, (1931) I. L. R. 58 Cal 
1404 (F.B.), referred to. 


It is, however, necessary before the procedure of S. 154 can be adopted 
either for permission of the Court to be obtained or for it to be given by the 
Court without its being sought. Such permission should be signified, if not 
in words, by some other action of the Court indicating its permission during 
the cross-examination of the witness by the party calling him. 


Where a witness turns hostile and is cross-examined by the party 
calling him the evidence of such a witness need not be rejected ix toto. It 
is a question for the Judge to decide whether in spite of the witness having 
been discredited on one point his testimony may be considered on another. 


Prophulla Kumar Sarkar v. Emperor, (1931) I.L.R. 58 Cal. 1404 (F.B.), 
relied on 

On appeal from the judgment of the Hon’ble Mr. Justice 
Waller, dated Ist May, 1930, and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in C.S. 
No. 395 of 1929. 

T. R. Venkatarama Sastri and K. Narasimha Atyar for 
appellant. 


Nugent Grant instructed by V. Varadaraja Mudaltar for 
respondent. 


The Court delivered the following - 


JUDGMENTS. The Chief Justice. —The 1st defendant in 
the suit under appeal is an insolvent and the 2nd defendant is 
his wife. The Official Assignee claimed in the suit a declara- 
tion that three houses, the title deeds of which stand in the 
name of the insolvent’s wife, the 2nd defendant, were in reality 
the property of the insolvent who paid for them. The defend- 
ants on the other hand contended that the insolvent’s wife was 
the actual buyer and that all the money required came from 
her pocket with the exception of 1/6th of the price of one of 
the houses. 


It is not necessary at this stage to go into any of the facts 
of the case because an objection has been taken, which we are 
dealing with as a preliminary objection, to certain procedure 
adopted at the trial. The Official Assignee called the insolvent, 
the Ist defendant in the suit, in support of his case. Whilst he 
was under examination-in-chief, Mr. Grant who appeared for 
the Official Assignee put a number of questions to the witness 
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of a cross-examination nature. Objection is taken that Mr. 
Grant cross-examined his own witness. This, it is contended 
by the appellant, he was not entitled to do unless (1) the 
witness first showed himself to be hostile, and (2) leave of the 
Court to put such questidns to him had been obtained. It is 
objected, first, that the witness did not show himself by his 
demeanour to be hostile; and, secondly, if he did, the consent of 
the Court to cross-examine him was never obtained. There is 
nothing on the record of evidence to show that any submission 
was ever made to the Trial Judge that the witness was hostile 
and that leave was sought to cross-examine him. Mr. Grant 
quite fairly says that he has no recollection of ever having made 
any such submission. It is equally clear that no objection to 
the procedure adopted by the learned Counsel for the Official 
Assignee was taken by his opponent. From the concluding 
passage in the learned Trial Judge’s judgment it would appear 
that Mr. Srinivasa Aiyangar who appeared for the defendants 
in the course of his argument condemned the procedure already 
referred to. The learned Trial Judge deals with Mr. Srinivasa 
Aiyangar’s argument on this point and states as follows — 

“Tam aware that, as between two ordinary litigants, such a method of 
procedure has been strongly condemned by the Judicial Committee. The 
Offcial Assignee stands ina different and frequently a very embarrassing 
position. He represents the estate of the insolvent, who 1s usually colluding 
with transferees against his creditors. The insolvent, in such a case, has to 
be made a party. The Official Assignee must examine him as a witness, for 
there are certain things that only he can speak to, but it would be absurd to 
treat him as having been put forward as a witness of truth, by allof whose 
statements the Official Assignee is bound. In this case the insolvent had to 
be examined to admit the correctness of his banking account and the fact that 
all the money for the houses came out of it. Beyond that, everything he 
wanted to say was in favour of his wife and I can see nothing mproper in 
allowing the Official Assignee to cross-examine him in order to show that his 
evidence, in other respects, was not to be accepted and to elicit admissions 
from him that were inconsistent with his support of his wife.” 

What, in my view, is to be understood by these observa- 
tions is (1) that no objection was taken to Mr. Grant cross- 
examining his own witness by Mr. Srinivasa Aiyangar while the 
witness was in witness-box, and (2) that the Trial Judge did not 
interfere but allowed the cross-examination to go on. What is 
quite clear is that, if Mr. Srinivasa Aiyangar had objected to 
this procedure or Mr. Grant had asked for permission to adopt 
it, Waller, J. would have disallowed the objection and allowed 
Mr. Grant to cross-examine the witness for the reasons he has 


stated. 
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Three questions arise here: (1) Before the party calling 
the witness can cross-examine him, is it necessary that the 
witness should first of all be declared to be hostile, or can such 
questions be allowed by the Court to be asked even though the 
witness does not show himself to be hostile? (2) Is it necessary 
that, before they are asked, the leave of the Court should be 
asked for and obtained? and (3) What is the effect of such an 
examination of the witness on the testimony of that witness; 
should the whole of his evidence be discarded or is it open to the 
Court to accept some of it and discard the rest ? 


The meaning of S. 154 of the Indian Evidence Act has to 
be considered. That provides that: 


“The Court may in its discretion permit the person who calls a witness 
to put any questions to him which might be put in cross-examination by the 
adverse party.” 

For the respondent, the Official Assignee, it is argued that 
that section gives the Court an unfettered discretion and that 
the exercise of that discretion is not therefore dependent upon 
the hostile demeanour of the witness; and furthermore it is 
argued that it is not necessary that the leave of the Court to 
put such questions to the witness should be obtained because the 
words used are “the Court may . . . permit . . .” 
It is argued that this permission need not be expressed 
in words and that, if no objection is raised by the opposite side 
and the Court does not interfere with the cross-examination, the 
permission of the Court is to be implied. It is further argued 
that the effect of a party cross-examining his own witness is 
not to cause general discredit to be cast upon the witness and 
that it is open to the Court to attach such weight to the evidence 
of the witness so dealt with as it thinks right. 


With regard to the first question raised, it must be observ- 
ed that in practically all the cases cited the witness had been 
shown to be a hostile witness so that no question arose as to 
the limits of the Court’s discretion. There are, however, two 
cases which actually do consider this question and one of them 
is a decision by which we are bound. ‘That is the decision of 
the Privy Council in Baikuntha Nath Chatioraj v. Prasanna- 
moyi Debyal. The judgment of the Judicial Committee was 


— 


1. (1922) 44 M. L. J. 699 (P. C). eo 
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delivered by Sir Lawrence Jenkins and on page 701 he says: 


“ Nagendra Nath Ghose does not support the proponent’s case, for in his 
examination-in-chief he declared that he did not know whether Mandakini 
executed any will, and that it was toa blank paper that he put his signature 
at the request of Ram Lal Gosain. An application was therefore made to the 
District Judge to declare the witness hostile and to allow the proponent to 
cross-examine him This is a position for which provision is made by S. 154 
of the Evidence Act, which says nothing as to declaring a witness hostile but 
provides that the Court may in its discretion permit the person who calls a 
witness to put any questions to him which might be put in cross-examina- 
tion by the adverse party. One of the Appeal Court’s adverse comments on 
the Trial Judge’s conduct of the case is that cross-examination of this 
witness was improperly disallowed. No such objection was made in the 
grounds of appeal to the High Court, and it would seem as though this com- 
ment must have been made without the Court’s attention being drawn to that 
portion of the order sheet in which the District Judge remarks, as the record 
of the deposition indicates, that the witness was virtually cross-examined, 
though the Judge in fact did not think he had turned hostile.” 


It is this case which supports the following view expressed 
on page 974 of the &th Edition of Woodroffe and Ameer Ali 
on Evidence: 


“Tt can, therefore, be hardly said in this state of the authorities, especially 
in India where the words of Ss. 154 and 155 are alone to be considered that it 
is a settled rule that it is only when 2 witness manifestly shows a hostile per- 
sonal feeling by his conduct and demeanour that the Court ought to allow his 
cross-examination and impeachment. The testimony of a witness, if adverse, 
is only the more dangerous if he shows no hostile disposition; and if he be 
astute as well as treacherous, he will take care to conceal his true sentiments 
from the Court.” 


The other case is Praphulla Kumar Sarkar v. Emperorl. 
This was a decision of a Full Bench of five Judges. The facts 
of the case are that one of the prosecution witnesses was declar- 
ed hostile and permission was given to the Public Prosecutor to 
cross-examine him. In his charge to the jury the Judge said: 

“ Maniruddin has deposed in favour of the defence story. This witness 


has been declared ‘hostile’ and cross-examined by the prosecution. His 
evidence has, therefore, to be excluded from your consideration.” 


I shall refer to this case again when I come to deal with 
the question whether such testimony has to be excluded from 
the consideration of the Court. I have referred to this case, 
however, because of the observations of the Full Bench upon 
the meaning of S. 154 of the Evidence Act. On page 1424 
Rankin, C. J., says: 

“Now it is true that in Coles v. Coles, and it may be in other cases, a 
hostile witness has been described asa witness who from the manner in 
which he gives his evidence shows that he is not desirous of telling the truth 
to the Court. This is not a very good definition of a hostile witness and the 


Indian Evidence Act is most careful in S. 154 not to restrict the right of 
‘cross-examinalion’ even by committing itself to the word ‘hostile’.” 


1. (1931) I. L. R. 58 Cal. 1404 (F. B.). 
si, 2. (1866) L. R. 1 P. & D. 70. 
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On page 1433 Buckland, J., says: 


“As a practical matter, therefore, S. 154 refers exclusively to cross- 
examination of a witness by the party calling him. We are not asked to state 
the circumstances in which the Court may exercise its discretion in favour 
of the party seeking to cross-examine, and indeed it would be impossible to 
formulate any comprehensive rule. One observation, however, is permissible. 
The object of calling a witncss is to elicit the facts and if the facts to be 
elicited are such as ought to be elicited from a witness, and if this cannot be 
elicited without cross-examining him, it would be difficult to say that the 
_ discretion was wrongly exercised.” 


In this case the judgment of the Judicial Committee in 
Baikuntha Nath Chatioraj v. Prasannamoyt Debyal is not 
referred to, but the same view of the scope of S. 154 of the 
Evidence Act is taken both by Rankin, C. J., and Buckland, J. 


In England the law is different upon the point. The Com- 


mon Law Procedure Act of 1854 settled what had been the sub- 
ject of varying decisions for many years by providing that 


“a party producing a witness shall not be allowed to impeach his credit by 
general evidence of bad character, but he may, in case the witness shall in 
the opinion of the Judge prove adverse, contradict him by other evidence or 
by the leave of the Judge, prove that he has made at other times a statement 
inconsistent with the present testimony; but before such last-mentioned proof 
can be given, the circumstances of the supposed statement sufficient to desig- 


nate the particular occasion, must be mentioned to the witness, and he must, 


be asked whether or not he has made sucha statement.” 

In England, therefore, the exercise of the discretion of 
the Court is conditional on the adverse demeanour of the wit- 
ness, whereas S. 154 of the Indian Evidence Act gives an un- 
qualified discretion to the Judge apart from any question of the 
hostility or otherwise of the witness. In the opinion of the 
Referring Judges in Praphulla Kumar Sarkar v. Emperor’ the 
reason why the Court in India is given a much wider discretion 
than in England is in all probability to avoid the conflict 
which had existed in England over the words “ hostile” and 
“adverse”. The first question raised must, in my view, be 
answered in the negative. 


I now turn to the consideration of the question as to 
whether permission of the Court must be asked for. Upon this 
point there is an entire absence of authority which is not at all 
surprising. Instances where the procedure apparently adopted 
in this case, namely, the cross-examination of the party’s own 
witness without the leave of the Court being obtained and 
without objection made by the opposite party and without the 
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express approval of the €ourt, must indeed be rare. In every 
case to which reference has been made upon the questions 
under consideration, so far I am able to see, the leave of the 
Court to cross-examine the witness had either been granted or 
refused. In the case under appeal it would seem that the 
learned Trial Judge assumed from the very nature of the posi- 
tion in which the insolvent stood towards the Official Assignee 
that the witness was bound to be hostile, a perfectly reasonable 
assumption; but it is extremely doubtful whether the law in 
England allows a party to cross-examine a witness for that rea- 
son only and indeed there are decisions to the contrary such as 
Price v. Manning1. In that case it was held that a party to an 
action who calls an opponent as a witness has no right to cross- 
examine him, however hostile he may be, without the leave of 
the Judge and that whether the witness is a litigant or not, it is 
a matter of discretion in the Judge whether he shows himself 
so hostile as to justify his cross-examination by the party call- 
ing him. In this case, Cotton, Fry, and Lopes, L. JJ., in effect 
overruled the decision of Best, C. J. in Clarke v. Saffery®, where 


“Best, C. J., said: 


“There is no fixed rule which binds the counsel calling a witness to a 
particular mode of examining him. Ifa witness, by his conduct in the box, 
shows himself decidedly adverse, it is always in the discretion of the Judge 
to allow a cross-examination; but if a witness called, stands ina situation 
which of necessity makes him adverse to the party calling him, as is the case 
here, the counsel may, as a matter of right, cross-examine him.” 

Reported on page 737 of the same report there is the case 
of Bastin v. Carew where a similar objection was taken, and 
a cross-examination of an adverse witness allowed. Abbot, 
C. J., said: 


“I mean to decide this and no further, that in each particular case there 
must be some discretion in the presiding Judge as to the mode in which the 
examination shall be conducted, in order best to answer the purposes of 
justice.” 

Price v. Manning! at any rate states that the rule is that 
itis a matter of discretion of the presiding Judge whether the 
witness has shown himself so hostile asto justify his cross- 
examination by the party calling him. This decision and S. 22 of 
the Common Law Procedure Act of 1854 seem to me to show 
that, even where a party puts his opponent into the witness-box, 





-~ 


1. (1889) 42 Ch D. 372. 
í 2. (1824) 27 R. R. 736: 171 E. R. 966. 
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the Court will only exercise its discretion and allow him to be 
cross-examined if he shows himself to be hostile. Although 
S. 154 of the Indian Evidence Act gives the Court an unfettered 
discretion to allow cross-examination of a witness by the party 
calling him, in my opinion, it ought not to exercise its discretion 
unless during the examination-in-chief of the witness something 
happens which makes it necessary for the facts to be got from 
the witness by means of cross-examination. That section does 
not, in my opinion, entitle any party for instance to say “I pro- 
pose to call my opponent and cross-examine him” and the Court 
to allow such cross-examination without anything more. It seems 
to me that the scheme of the section is that something more 
than the mere position in which the witness stands to the party 
calling him is required before the Court can exercise its discre- 
tion. In my opinion, therefore, it is necessary before the pro- 
cedure of S. 154 can be adopted either for the permission of 
the Court to be obtained or for it to be given by the Court 
without its being sought. In this case, as already stated, it 
must be taken that no such permission was sought nor was it in 
words given. But Mr. Grant argues that all that the section 
requires is tacit permission and that, if the Court does not 
interfere, it must be taken to have assented to that procedure. 
He contrasts the word “permit” in S. 154 with the word “con- 
sent” in S. 155. His contention is that the two words are used 
in a different sense and that the consent of the Court required 
in the latter section must be given as a result of a request made 
to it, whereas the usé of the word “permit” in the former sec- 
tion shows that even a tacit consent is intended. There is much 
force in this argument because the use of the word “permit” in 
one section and the word “consent” in the next section makes it 
probable that it was not intended that these words were to have 
the same meaning. ‘ Consent” seems to me to imply that it is 
to be given in consequence of a request made, whereas “permis- 
sion” need not necessarily follow a request. This, however, 
does not entirely solve the difficulty because we have still to 
consider whether it is necessary for the Court to express its 
permission in words. In my view, it is intended by S. 154 that 
such a permission should be signified, if not in words, by some 
other action of the Court indicating its permission during the 
cross-examination of the witness by the party calling him, But 
there is another section of the Indian Evidence Act to be con- 
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sidered in this connection and that is S. 142. It is contended 
by Mr. Grant that, quite apart from S. 154, S. 142 allows a 
cross-examination by a. party of his own witness during that 
witness’s examination-in-chief without the permission of the 
Court if no objection is taken to it by the adverse party. That 
section is as follows :— 

“Leading questions must not, if objected to by the adverse party, be 
asked in an examination-in-chief, or in a re-examination, except with the per- 
mission of the Court. The Court shall permit leading questions as to matters 


which are introductory or undisputed, or which have, in its opinion, been 
already sufficiently proved.” : 


In my view, this section is intended to provide for cases 
different to those contemplated by S. 154. S. 142 refers merely 
to-leading questions; S. 154 refers to questions which might be 
put in cross-examination by the adverse party. A question put 
in a leading form is not necessarily tantamount to cross-exami- 
nation, whereas most questions in cross-examination are lead- 
ing questions. The distinction between the object of these two 
sections, to my mind, is that S. 154 provides for the cross-exa~- 
mination of the witness by the adverse party for the purpose of 
contradicting answers given by the witness or to test the wit- 
ness’s veracity or to drag the truth from him. S. 142, to my 
mind, clearly does not deal with such a case. It merely deals with 
leading questions as defined by S. 141, vis., questions suggest- 
ing the answer which the person putting them wishes or expects 
to receive. It cannot be imagined that the legislature had in 
view any questions to which it is obvious objection must be 
taken by the adverse party. Ido not think that S. 142 assists 
the respondent’s argument. In my opinion, the procedure 
adopted in this case was not warranted by S. 154 of the Evi- 
dence Act, because Waller, J. did not signify his permission at 
any time during the cross-examination because I do not think 
that S. 154 means tacit permission. But it is clear that, had 
permission been formally asked for, he would have granted it, 
and, as no objection was taken to that procedure by the appel- 
lant’s counsel and was only taken after all the evidence had been 
given during the course of the argument, it is now too late to 
allow this objection which; had it been taken during the cross- 


‘examination, would have been overruled by the learned Trial 


Judge. 
I have now to consider whether the whole of the evidence 
of the witness has to be rejected or not. Reliance is placed by 
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the appellant on Faulkner v. Brinel. The head-note of that 
case is as follows :— 

“ The defendant’s counsel stating, after calling and examining a witness, 
that he had given another and materially different account of the transaction 
to the defendant's attorney, the Judge allowed the witness to be asked if they 
were so, and to be dealt with as adverse, under the Common Law Procedure 
Act, 1854, S. 23, but only with a view to discredit him generally, and this it 
will not do if it is not utterly inconsistent with his sworn evidence.” 

The case was tried by Lord Campbell, C. J., who allowed 
the question to be put stating 

“ It must be understood that it must be done to discredit the witness 


altogether, and not merely to get rid of part of his testimony. If that which 
is suggested shall be elicited it will show that he is not trustworthy at all.” 


In Alexander v. Gibson’ Lord Ellenborough says: 


“ If a witness is called on the part of the plaintiff, who swears what is 
palpably false, it would be extremely hard if the plaintiff’s case should for 
that reason be sacrificed. But I know of no rule of law hy which the truth 1s 
on such an occasion to be shut out, and justice is to be perverted In Lowe 
v. Jolliffe*, which turned on the validity of a will, all the attesting witnesses 
swore to the insanity of the testator when the will was executed; but they 
were contradicted by other evidence, and the will wasestablished. The party 
is not to set up so much of a witness’s testimony as makes for him, and to 
reject or disprove such part as is of a contrary tendency. But if a witness 
is called, and gives evidence against the party calling him, I think he may be 
contradicted by other witnesses on the same side, and that in this manner his 
evidence may be entirely repudiated.” 

Alexander v. Gibson? was referred to in Panchanan 
Gogat v. Emperor’ to support the position that, where a wit- 
ness turns hostile and is cross-examined by the party calling 
him, the evidence of such a witness cannot in part be relied 
upon and the rest of it discarded or rejected. It is there point- 
ed out that Alexander v. Gibson has been followed ever since 
1811 and that in only one case, Bradley v. Ricardo’, it was not 
followed. But in Bradley v. Ricardot, however, it was held 
that where a party, being surprised by a statement of his own 
witness, calls other witnesses to contradict him as to a particular 
fact, the whole of the testimony of the contradicted witness is 
not, therefore, to be repudiated by the Judge, and Alexander v. 
Gibson? was referred to. The case was heard in the Common 
Pleas by Tindal, C. J., Gaselee, Bosanquet and Alderson, JJ., 


whose judgments are very fully set out by the referring Judges 


oo a a 


1. (1858) 1 F. & F. 254: 175 E. R. 715. 
2. (1811) 2 Camp 555: 170 E. R 1250. 
3. (1762) 1 BL W. 365: 96 E. R. 204. 
4. (1930) I. L. R. 57 Cal. 1266. 5. (1831) 131 E. R. 321:8 Bing’57. 
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in their order of reference to the Full Bench in Praphulla 
Kumar Sarkar v. Emperori. Tindal, C. J., stated: 


“The general rule is, that a party shall not be permitted to blast the 
character of a witness called in support of his case by adducing general evi- 
dence to his discredit; but I have never heard it said that, when surprised by 
a statement contrary to the fact, he may not call another witness to show how 
the fact really is.” 


In the opinion of Gaselee, J., Alexander v. Gibson’ went 
too far and he disagreed with Lord Ellenborough. Bosan- 
quet, J., stated that the practice had always been contrary to 
that adopted in Alexander v. Gibson® and Alderson, J., dis- 
sented from Lord Ellenborough and also stated that the case of 
Lowe v. Jollsffe8 referred to by Lord Ellenborough in his judg- 
ment established the contrary of the proposition for which it 
was cited. I do not think that Alexander v. Gibsona or Faulk- 
ner v. Brine4 can be relied upon by the appellant. With regard 
to the latter case, as Rankin, C. J., points out in Praphula 
Kumar Sarkar v. Emperor\, Lord Campbell is not reported to 
have told the jury that, because he had allowed the questions to 
be put, the defendant could not rely at all upon the evidence of 
the witness nor that the cross-examination of a hostile witness 
by permission of the Court must always be cross-examination to 
destroy the general credit of the witness, but that his observation 
was a common sense observation for the benefit of the jury and as 
a warning to counsel of the risk he ran. In Praphulla Kumar 
Sarkar v. Emperor! this question has been very fully dealt 
with by a Full Bench of five Judges of that Court. I have 
already referred to this case for another purpose. It was there 
held that the fact that a witness is dealt with under S. 154 
of the Indian Evidence Act, even when under that section he 
ig cross-examined as to credit, in no way warrants a direction 
to the jury that they are bound in law to place no reliance on 
his evidence or that the party who called and cross-examined 
him or any other party can take no advantage from any part 
of his evidence and that there is no rule of law that, if a jury 
thinks that a witness has been discredited on one point, they 
may not give credit to him on another. 1 entirely agree with 
the decision in this case and with the reasoning in the judg- 
ments of Rankin, C. J. and Buckland, J. It is in all cases a 





1. (1931) I. L. R. 58 C. 1404 at 1427 and 1428 (ÇF. B.). 
2. (1811) 2 Camp. 555: 170 E. R. 1250. 
3. (1762) 1 BL W. 365: 96 E. R. 204. 
4, (1858) 1 F. & F. 254: 175 E. R. 715. 
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question for the jury or for the Judge in a civil case to decide 
what weight is to be given to the testimony of a witness so 
dealt with and I cannot accede to the contention put forward 
by the appellant that a different principle is to be applied in 
such matters when the testimony is being considered by a Judge 
alone. In one case the jury are the judges of fact and in the 
other the Judge alone is, and it is for the jury in the one case 
and the Judge in the other to attach such weight as is right to 
that evidence. In my opinion, therefore, Waller, J., was entitled 
to accept or reject such parts of the evidence of the 1st defend- 
ant as he did, although I do not agree with the procedure 
allowed by Waller, J., in this case. Whatever may be the 
reasons for the exercise of its discretion by the Court under 
S. 154, first of all to obtain the sanction of the Court to cross- 
examine the witness is in accordance with the general practice 
and that practice in my opinion ought always to be followed 
although S. 154 may not make such procedure imperative; but 
when the Court has exercised its discretion it ought not to be 
interfered with by the Appellate Court. 


Cornish, J.—I am of the same opinion. The learned 
Trial Judge says at the close of his judgment that he allowed 
the witness to be cross-examined, and he gives as his reason 
that the witness was endeavouring by his evidence to help 
the case of his wife, the opposite party. In other words, the 
learned Judge appears to have thought that the witness had 
shown himself to be adverse to the party who called him. But 
nowhere does it appear that permission to cross-examine the 
witness on that ground was actually given. There is no doubt 
that the correct procedure when a party is desirous of cross- 
examining his own witness it is for him to formally ask for and 
obtain the Court’s permission. The expediency at least of this 
course is clear; for, unless the Court is given the Opportunity 
of considering whether on the material before it the cross- 
examination should be permitted, how is it to exercise a 
discretion? And a cross-examination which has taken place 
without it appearing that the Court had considered whether it 
should be permitted would be altogether irregular. Mr. Grant 
has contrasted the word “ permit” in S. 154 with the word 
“consent”? in S. 155, and contended that permission means 
no more than sufferance, so that it would be sufficient if the 
Court signified its permission by acquiescence. I do not think 





Beasley, C.J. 


Cornish, J. 
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it could as a matter of course be assumed simply because it 
appeared from the record that a witness’s examination-in-chief 
has developed into cross-examination without objection from 
the Court or opposite party that the Court had exercised its 
discretion in permitting the cross-examination. It must some- 
how be shown that the Court did in fact exercise its discretion 
in the matler: in the present case it appears so from the 
judgment. 

A considerahle argument was addressed to us on the scope 
of S. 154. The section differs from the corresponding provision 
in the English Act, 28 and 29 Vic., c. 18, which makes it a 
condition for leave to cross-examine that “the witness in the 
opinion of the Judge prove adverse”. As pointed out by 
their Lordships of the Judicial Committee in Batkuntha Nath 
Chattoraj v. Prasannamoyt Debyal S. 154 says nothing 
about a witness being hostile. It seems to me undesirable, as 
well as unnecessary, to attempt to define the limits within which 
the Court’s discretion can be exercised under S. 154 when the 
section itself imposes none. But this much may be said with 
reference to the particular case before us; that a party who 
chooses to call his opponent as a witness, or who may by force 
of circumstances be compelled to take this course, as apparently 
the Official Assignee was here, in order to prove his case, does 
not on that account become entitled to treat his witness as hostile 
and to cross-examine him. ‘The Court must in its discretion 
determine whether cross-examination of the witness shall be 
permitted. That was the rule laid down by the Court of 
Appeal in Price v. Manning8, and it is equally applicable to 
S. 154: see Luchiram Motilal Botd v. Radha Charan Poddar3. 

The cross-examination of the lst defendant having been per- 
mitted by the Court, there remains the question how far is his 
credit affected. Mr. Venkatarama Sastri’s argument, that the 
cross-examination must be taken to discredit generally the evi- 
dence of the witness for the plaintiff, the Official Assignee, is 
founded upon the observations of Lord Campbell in Faulkner 
v. Brine4, which have been interpreted in two cases in the 
Calcuita High Court, Khijiruddin Sonar v. Emperors and 


——- 


1. (1922).44 M.L.J. 699 (P. C.). 2. (1889) 42 Ch. D. 372. 
3 (1921) I. L. R. 49 Cal. 93. 
4. (1858) 1 F. & F. 254:175 E. R. 715. 
; 5. (1925) L L. R. 53 Cal. 372. 
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Panchanan Gogai v. Emperori as authority for the proposition 
for which the learned Advocate has contended. This is not the 
view accepted in Emperor v. Jehangir Ardeshir Cama’ and in 
Sohrai Sao v. King-Emperors and moreover in Praphulla Kumar 
Sarkar v. Emperors. Rankin, C. J., expressed the opinion that 
Lord Campbell’s words should not be understood as meaning 
that the cross-examination of a witness as adverse must always 
destroy the general credit of the witness. This consequence, it 
is to be observed, does not flow from calling another witness to 
contradict what the witness has said: vide Bradley v. 
Ricardos. In that case it was said by Bosanquet, J.: 


“A party is often compelled to call an adverse witness; and if he, on 
cross-examination or otherwise, makes statements inconsistent with fact, 
another witness may be called to contradict him; and there is no instance of 
a Judge having been called upon in such a case to strike out the rest of his 
evidence.” 


There seems to me no reason why different considerations 
should govern the case of a witness cross-examined by the 
party who has called him. It is not an implication that a party 
when he cross-examines a witness thereby intends to discredit 
his evidence in toto; the cross-examination may be directed only 
to overthrowing certain parts of his evidence; and a Court or 
a jury is not bound to entirely disbelieve a witness because a 
portion of his testimony has been discredited in cross-examina- 
tion. In my opinion, therefore, the cross-examination of the 
Ist defendant is not to be taken as a total repudiation of his 
evidence by the Official Assignee who called him as a witness. 


[The above appeal again came on for hearing on 3rd 
March, 1932 and their Lordships agreed with the Trial Court 
in holding that the several transactions were benam: and must 
be set aside. | 


B. V. V. Appeal dismissed. 


1. (1930) I. L. R. 
2. (1927) 29 Bom. L. R. 996 at 1005. 
3. (1929) I. L. R. 9 Pat. 474 at 484. 
4. (1931) L L. R. 58 Cal. 1404 at 1427 (F. BJ). 
5. (1831) 131 E. R. 321:8 Bing. 57. e 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. | 
PRESENT :—LORD THANKERTON, SIR JOHN WALLIS AND 
SIR LANCELOT SANDERSON. 


Radhakisson Gopikisson, a firm (now repre- 


sented by Juthalal Motilal, Receiver) .. Appellanis* 
v. 
Balmukund Ramchandra, a firm .. Respondents. 


Bombay Cotton Contracts Act (XIV of 1922), Ss. 3,4 and 5—Articles 
of Association and by-laws of the East India Cotton Assoctatton—By-law 
81—Contracts for purchase or sale of cotton for forward delivery— 
Arbitration, whether condition precedent to commencement of proceedings 
— Non-compliance with requirements of by-laws—Validity of contracts. 


In a suit for recovery of the balance due in respect of a series of 
transactions in cotton carried out by the plaintiffs-appellants as commission 
agents on behalf of the defendants-respondents, 

Held, on a construction of the Bombay Cotton Contracts Act (XIV of 
1922), Ss. 2, 3, 4 and 5 and the Articles of Association and statutory by-laws 
of the East India Cotton Association— 

(1) that the suit was maintainable, arbitration not being a condition 
precedent to the commencement of proceedings, and 

(2) that the contracts in question not being in the form prescribed by 
the by-laws, they were rendered void under the provisions of S. 5 of the 
Act, XIV of 1922, and therefore the suit, based on such contracts, must be 
dismissed. 

Judgment of the High Court, Bombay, on its Appellate Side (L L. R 55 
Bom, 382) affirmed. 

Appeal No. 15 of 1932, by special leave, from a decree, 
dated the 12th August, 1930, of the High Court, Bombay, 
Appellate Civil Jurisdiction, affirming (though on different 
grounds) a decree, dated the 5th November, 1929, of the said 
High Court, Ordinary Original Civil Jurisdiction. 

The appellants-plaintiffs carried on business as commission 
agents, and in pursuance of respondents-defendants’ instructions 
they entered into various forward transactions in cotton. On the 
2Zlst November, 1928, they brought the suit, giving rise to the 
appeal, to recover Rs. 3,908 being the balance due in respect of these 
transactions. The Trial Judge held that the contracts satisfied the 
provisions of by-law 81 of the East India Cotton Association, but 
that a reference to arbitration was a condition precedent to the 
institution of the suit, and he dismissed the suit on that ground. 
The Court of Appeal held that reference to arbitration was not a 
condition precedent, but that the contracts in suit did not comply 
with the provisions of by-law 81. In the result, the learned Judges 
affirmed the decree of the Trial Court dismissing the suit. 





#P. C. Appeal No. 15 of 1932. 15th December, 1932. 


NN 
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Against the said decree of the High Court, Appellate Civil 
Jurisdiction, the plaintiffs, by special leave, appealed to His 
Majesty in Council. 

Upjohn, K. C. and Parikh for appellants. 

M. A. Jinnah for respondents. 


15th December, 1932. Their Lordships’ judgment was 
delivered by 


Lord T'HANKERTON.—The suit in which the present appeal 
arises was instituted by the appellants on the 21st November, 
1928, in the High Court of Judicature (Original Jurisdiction) 
at Bombay against the respondents for recovery of the balance 
due in respect of a series of transactions in cotton carried out 
by the appellants as commission agents on behalf of the 
respondents. 

Various grounds of defence were put forward by the 
respondents, but only two of these are involved in the present 
appeal, vig.: (1) that the suit was not maintainable under the 
provisions of the Bombay Cotton Contracts Act (XIV of 1922) 
and Art. 96 of the Articles of Association of the East India 
Cotton Association, Ltd., which were applicable to these transac- 
tions and under which arbitration was a condition precedent to 
any suit in Court, and (2) that the transactions did not comply 
with the statutory by-laws of the Association and were therefore 
rendered void by the provisions of the Act. 

The Trial Judge (Kemp, J.) on the 5th November, 1929, 
dismissed the suit, holding that, while there was sufficient com- 
pliance with the by-laws, a submission to arbitration was a 
condition precedent and the suit was not maintainable. On 
appeal, the learned Judges of the Court of Appeal on the 12th 
August, 1930, held that arbitration was not a condition pre- 
cedent, but that the by-laws had not been complied with; they 
therefore confirmed the decree of the Lower Court, though on 
a different ground. The present appeal is taken from that 
judgment. 

The appellants carry on business as commission agents at 
Cawnpore and Bombay; the respondents are merchants at 
Cawnpore. The balance sued for arises on eight transactions, 
which began in each case with an order by the respondents on 
a printed form supplied by the appellants for purchase or sale 
in Bombay of a number of bales of cotton for forward delivery. 


Lord 
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On receipt of the order the appellants instructed their brokers 
in Bombay, Messrs. Chimanram Motilal, who executed the order 
and reported it to the appellants. Subsequently each transac- 
tion was closed by a sale or purchase, with a profit or loss 
arising to the respondents, as the case might be. The initial 
order in each case stated that the order was to be ““ subject to 
the Rules and Regulations of the East India Cotton Association, 
Limited, is applicable and also subject to the terms and conditions 
of your contract.” Then follow various stipulations. It may 
be taken that the ungrammatical words “ is applicable ” mean 
“so far as applicable’. In fact the appellants, who are now 
Associate Members of the Association, were not so at the time 
of the initial orders in the case of the three earliest transactions, 
but their Lordships are not in a position to separate the stages 
of these transactions, and they will deal with the important 
questions which arise on the footing that the appellants were at 
all materia! times members of the Association. It may be noted 
that Associate Members must employ a broker to carry out 
dealings on the Bombay Cotton Exchange and that such broker 
must be a member of the Association. 


The Bombay Cotton Contracts Act of 1922 recites that it 
is expedient to provide for the regulation and control of 
transactions in cotton in Bombay and provides so far as is 


- material, as follows :— 


“2. In this Act, unless there is anything repugnant in the subject or 
context— 


(a) ‘ Contract’ means a transaction in cotton to be carried out in 
whole or in part in Bombay; 


(c) The ‘ Association’ means the East India Cotton Association, 
Limited; and 

(d) The ‘ Board’ means the Board of Directors of the Association 
acting through at least a quorum of their number at a meeting of that Board 
duly called and constituted. 


“3, The Board may, subject to the sanction of the Governor in Council, 
make by-laws for the regulation and control of transactions in cotton :— 


(f) prescribing the terms, conditions and incidents of contracts and 
the forms of such contracts as are in writing; 


(g) regulating the making, performance and cancellation of contracts 
including contracts between a commission agent and his constituent, or 
between a broker and his constituent, or between a jethawala or muccadum 
and his constituent, or between a member and a non-member of the Associa- 
tion and providing for the consequences of insolvency on the part of a seller 
or buyer or intermediary, the consequences of a breach or omission by a 
seller or buyer, and the responsibility of commission agents, muccadums and 
brokers not parties to such contracts; 
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(m) regulating the course of business between parties to contracts in 
any capacity whether they be members of the Association or not. 

“4, The constitution and administrative machinery set out in the 
Articles of Association of the Association are declared to be lawful The 
said Articles shall not, except with the sanction of the Governor in Council, 
be altered in respect of— 

the number or constitution of Panels, or the representation upon 
(a) Panels, (b) the Panels Representative Committees, (c) the Represen- 
tative Committee of the Association, or (d) the Board. 

“5. Any contract (whether either party thereto is a member of the 
Association or not) which is entered into after the date on which by-laws 


under this Act are sanctioned by the Governor in Council and published in - 


the Bombay Government Gazette, and which contravenes any such by-law 
shall be void.” 


The first question at issue depends on S. 4 of the Act and 
on Article 96 of the Articles of Association which provides as 
follows :— 


“ Article 96.— Whenever any difference arises between Members or 
Associate Members or Special Associate Members or between one or more 
of them and another or others who are not Members or Associate Members 
or Special Associate Members touching or in conneclion with the cotton 
trade or any transaction therein it shall be referred to arbitration in such 
manner as shall be prescribed by the By-laws. And it is hereby expressly 
declared that the holding of such an arbitration and the obtaining of an 
award thereunder shall be a condition precedent to the right of any Member 
or Associate Member or Special Associate Member or non-Member to 
commence legul proceedings against any other Member or Associate 
Member or Special Associate Member or non-Member in respect of any such 
difference as aforesaid and any Member or Associate Member or Special 
Associate Member or non-Member shall have no right of action against any 
other Member or Associate Member or Special Associate Member or non- 
Member except to enforce the award of any such arbitration.” 

The respondents maintain that the effect of S. 4 is to 
make Art. 96 binding on non-members as well as members, and 
that accordingly the present suit is not maintainable, arbitration 
being a condition precedent to the commencement of proceed- 
ings. Their Lordships are unable to construe S. 4 in that 
sense. In their opinion S. 4 does no more than to declare 
that the constitution and administrative machinery set out in 
the Articles are not unlawful, and does not alter the character 
of the Articles as a domestic contract among the members of 
the Association. The respondents maintained alternatively 
that the Articles of Association were included among the “ Rules 
and Regulations ” to which the present contracts were expressly 
made subject by the passage quoted above from the initial 
orders, but their Lordships read these words as referring to 
the published by-laws made for the regulation and control of 
cotton transactions, which the Act makes binding on non- 
members, and are of opinion that they cannot be taken to refer 
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also io the Articles of Association. Their Lordships agree 
with the conclusion of the learned Judges of the Court of 
Appeal on this point. 


The validity of the contracts between the appellants and 
the respondents is challenged by the latter on the ground that 
they contravene by-law 81 of the statutory by-laws, which is in 
the following terms :— 


“81.—Contracts between Agents and their constituents, ¢.g., between a 
member and a non-member or between a member acling as an agent anda 
member acting as his constituent shall be subject to the By-laws and shall be 
in writing in the form given in the Appendix (pages 67, 68, 69 and 70), 
are that to such contracts By-laws 130 to 163 inclusive shall not 
apply. 


“A member whose constituent has agreed' in writing to sign the pre- 
scribed form of contract and fails or refuses to do so after terms have been 
arranged shall be treated in all respects as if he had done so and both parties 
shall have the rights and remedies accorded by these By-laws.” 

The form in the appendix which is referred to is headed 
‘Official Clients Contract Form” and, in addition to the 
details of the transaction, contains various terms and condi- 
tions as to payment, provision of margins, arbitration, etc. 


The appellants maintain, in the first place, that this by-law, 
so far as it purports to apply to a contract between a commis- 
gion agent and his constituent, is #lira vires of the Association 
in respect that sub-head (f) of S. 3 of the Act which authorises 
regulation of the Forms of Contracts, only relates to a contract 
to which a broker is a party, and does not relate to a contract 
of agency between a commission agent and his constituent. 
This argument is based on a narrow view of the definition of 
« contract ” in S. 2 and a comparison of sub-heads (f) and (g) 
of S. 3. It is argued that the transaction in cotton to be 
carried out in Bombay relates only to the contract with the 
broker who deals on the exchange, while the commission agent 
is employed by his constituent to procure the contract with the 
broker, the relations between the commission agent and his 
constituent being merely one of agency and not forming part 
of the‘transaction in cotton within the meaning of S. 2 (a). 
It is further argued that, while the definition of contract in 
S. 2 applies to sub-head (f) of S. 3, it is expressly extended 
in sub-head (g) so as to include inter alta contracts between a 
commission agent and his constituent and that by-law 81 and 
its celative form are alone warranted by sub-head (f) of S. 3. 
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Their Lordships are unable to accept this construction; in 
their view the transaction in cotton referred to in the definition 
of contract covers the whole transaction in cotton, including the 
part which an intermediary takes in it, and this view is support- 
ed by sub-head (m) of S. 3, which shows that the whole course 
of business “between parties to contracts in any capacity 
whether they be members or not” is to be subject to regulation 
by by-laws. They are therefore of opinion that by-law 81 and 
its relative form are intra vires. 


In the next place, the appellants maintained that by-law 81 
and its relative form do not apply to a contract between a com- 
mission agent and his constituent. While admitting that the 
by-law would prima facte apply to such a case, they contended 
that the terms of the form prescribed were quite inapplicable 
to such a case and could only apply to a contract between a 
broker and his constituent. It is to be noted that neither this 
contention nor the preceding contention as to the validity of 
the by-law appears to have been maintained in either of the 
Courts below, the only question having been whether the 
contracts in the present case sufficiently complied with the 
prescribed form. The Trial Judge held that there was sub- 
stantial compliance with the form, which was all that was 
required by the by-law, but a contrary view was taken in the 
Court of Appeal, where it was held that there must be literal 
compliance with the form, and that admittedly such compliance 
was absent in the present contracts. Before their Lordships it 
was not argued by the appellants that there was even substantial 
compliance with the form. 


Their Lordships are of opinion that the form prescribed 
is, in its terms, applicable to contracts between a commission 
_agent and his constituent and that the parties in the present 
case were bound to comply with the by-law and its form. 
They are unable, however, to agree with the view that the form 
is a stereotyped one and that literal compliance witb it is 
essential; in their opinion, the contract must contain all the 
terms and conditions set out in the form in order to comply 
with it. For instance, in the prescribed form the main terms 
and conditions are contained in the memorandum of contract 
(on page 68 of the by-laws) sent by the agent to his con- 
stituent, in which the former reports the fulfilling of the order 
by a purchase or a sale, as the case may be, in Bombay. «If 
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identical terms and conditions, instead of being in the memo- 
randum sent by the agent, were contained in the initial order 
by the constituent, their Lordships are of opinion that there 
would be pro tanto sufficient compliance with the by-law. But 
that is clearly not found in the present case, for the initial 
orders are inconsistent with the terms and conditions set out in 
the prescribed form in at least two respects, vts.: (1) as regards 
the absence of any provision for arbitration and the substitu- 
tion of provision for the particular Courts in which suits are 
to be instituted, and (2) a provision-that, in the event of a 
loss on the transaction, the agents’ account is to be accepted as 
correct and to be binding on the constituent in any legal pro- 
ceeding. It follows that the contracts having failed to comply 
with the by-laws they are rendered void under the provisions 
of S. 5 of the Act, and the appellants’ cause of action fails. 

Their Lordships accordingly will humbly advise His 
Majesty that the decree of the High Court of Judicature at 
Bombay, dated the 12th August, 1930, should be affirmed, and 
the appeal should be dismissed with costs. 


Solicitors for appellants: T. L. Wilson 6 Co. 
Solicitor for respondents: H. S. L. Polak. 
K. J. R. Appeal dismissed. 


m< 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. | 
PRESENT :—LorD WRIGHT, SIR GEORGE LOWNDES AND 
SIR DINSHAH MULLA. 


Naresh Mohan Thakur and others .. Appellants* 
v. 
Brijmohan Misra, since deceased, and others .. Respondents. 


Procedure—Suit for mjunctton and damages—Evidence on the issue 
of amount of damages allowed to be reserved till determmmatton of habii y— 
Propriety of. 

Ina suit for damages and injunction to restrain the defendants from 
erecting a dam across a stream to the uninterrupted flow of which the plain- 
tiff claimed to be entitled, the plaintiff was allowed by the Trial Court to 
reserve his evidence on the issue of the amount of damages till i oon of 
liability was determined. Ultimately the Trial Judge, finding the issue in the 
plaintiff's favour, directed the amount of the damages to be thereafter deter- 
mined. But the Appellate Court rejected in toto the plaintiffs claim for 





“P. C Appeal No. 20 of 1932. 22nd November, 1932. 
° Patna Appeals Nos. 47 of 1928 and 20 of 1930. 
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damages on the ground of insufficiency of evidence and that the plaintiff 
ought to have proved by proper evidence at the trial the amount of damages 
suffered by him. 


Held, that the course adopted by the Trial Court was a very usual, 
proper and convenient course and that the High Court was not justified in dis- 
missing the plaintiffs’ claim. 

Consolidated Appeals No. 20 of 1932 from a judgment of 
the High Court, Patna, dated the 5th June, 1928, reversing in 
part a judgment and decree of the Subordinate Judge of Bha- 
galpur, dated the 24th July, 1924, and remanding the case with 
certain directions to the Court of the Subordinate Judge, and 
from the judgment and decree of the High Court, dated the 
24th June, 1930, passed on receipt of the record from the 
Subordinate Judge’s Court after compliance with the said 
directions. 


J. M. Pringle for appellants—The High Court was wrong in 
dismissing the plaintiffs’ suit for damages on the ground of want of 
evidence in view of the order of the Trial Judge granting leave to 
the plaintiffs to reserve their evidence on the issue of damages. A 
determination on the question of the quantum of damages would 
only arise on the establishment of the plaintiffs’ right to the free 
and uninterrupted flow of the water of the river, and the reserva- 
tion of evidence bearing on the question of damages was a reason- 
able procedure to adopt, and was never objected to by the respond- 
ents-defendants. 

S. Hyam for respondents.—As evidence on the question of the 
alleged damages was not concluded in the Trial Court, the defend- 
ants were not ina position to establish their defence that the 
- plaintiffs had suffered no damages. 


22nd November, 1932. Their Lordships’ judgment was 
delivered by 


Loro WrRicHt.—This appeal raises only one question, 
which is a very narrow one, though of considerable importance. 
The sole matter for determination here is whether the High 
Court at Patna were right in dismissing the appellants’ claim to 
recover damages from the respondents. The claim was dis- 
missed in toto, and the respondents have contended before their 
Lordships that the order of the High Court dismissing in toto 
the claim for damages was correct. The rest of the order of 
the High Court is not in any way brought in issue before their 
Lordships. In all other respects, except as to costs, the High 
Court affirmed the decree of the Subordinate Judge of 
Bhagalpur. ° 


Lord 
Wright. 
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The appellants and the respondents are riparian owners on 
the river Belasi. The appellants, who were plaintiffs in the 
action, are the lower riparian owners on that stream, and the 
respondents are the upper riparian owners. 


The claim in the action was that the respondents had erected 
a dam on their part of the stream, which had the effect of inter- 
fering with the flow of the stream down to and through the 
portion belonging to the appellants and in that way have inter- 
fered with their rights as riparian owners and caused them loss 
or damage. The claim in the action, which is contained in the 
plaint, raises the issue of fact and claims a declaration that the 
plaintiffs were entitled to the free and uninterrupted supply of 
water, and an injunction to restrain the defendants from putting 
up a dam across the river Belasi, or obstructing the free flow of 
water in any other manner, and, furthermore, to pass a decree 
for Rs. 10,350 as damages for the injury suffered by the plain- 
tiffs, and also to pass a decree “for further damage till the re- 
moval of the dam and that the amount of actual damage may be 
ascertained in a subsequent stage of the suit and a decree may 
be passed for the same on taking requisite Court-fee.” That was 
the prayer in the action, and issues were framed by the Subordi- 
nate Judge, of which issues Nos. 13 and 14 are material. Issue 
No. 13 is: “ Did the crops of the plaintiffs suffer on account of 
the construction of the disputed dam.” Issue No. 14 is: “Are 
the plaintiffs entitled to get any damage from the defendants ? 
If so, how much?” 

The case obviously involved a very long and intricate exa- 
mination of the: facts and involved a very prolonged calling of 
witnesses. It appears that at the trial twenty-one witnesses 
were called for the plaintiffs, the appellants, and twenty-six 
witnesses for the defendants, the respondents. At the end of the 
evidence of the first witness called by the plaintiffs they filed a 
petition, which is set out in the record, in these terms: “Petition 
filed by plaintiffs praying that the evidence regarding loss and 
damages be allowed to be reserved for the present and till after 
the decree is passed in this suit.” On that an order was made 
on the same date as the petition. The petition shows “ that, 
during the course of the cross-examination of witness No. 1 
of the plaintiffs on the matter of the extent of loss and damages 
sustained by the plaintiffs in consequence of want of water for 
irrigation and the failure of the crops, it has been suggested 
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that it would be convenient to reserve.the determination of the 
said matter at this stage to save loss of time if the plaintiffs be 
not successful in their suit. That the plaintiffs accordingly 
humbly pray that the evidence regarding the above be allowed 
to be reserved for the present and till after the decree is passed 
in the suit.” On that an order was made accordingly, as appears 
from the record, which, after referring to the petition, adds: 
“Prayer allowed.” That is the only reference to the order, and 
there is nothing in the record to show that that order was made 
after it had been objected to on the part of the defendants. It 
was certainly a most reasonable and proper order to make. It 
was well within the inherent jurisdiction of the Court in deter- 
mining how the suit should be conducted, and their Lordships 
cannot find any trace anywhere that the defendants, the respond- 
ents, at the time objected to that order being made. The trial 
proceeded on the basis of that order. No further evidence as 
to damage was called; at least, their Lordships have not dis- 
covered, and their attention has not been called to any further 
evidence as to damages. At the close of the prolonged and 
very complicated trial the Subordinate Judge of Bhagalpur gave 
judgment. The judgment is very interesting, very long and very 
complete. He finds that the plaintiffs’ claim succeeded. Their 
Lordships need only refer to the very end of his judgment as 
being a matter material on this appeal. In para. 11 the judg- 
ment proceeds thus: “The 13th issue relates to the crops of the 
plaintiffs having suffered on account of the construction of the 
Bandh. It has been established by evidence that the villages 
named in the plaint produce paddy. Paddy must suffer if there 
is not sufficient water. The crops will therefore suffer if the 
means of irrigation is stopped.” Then paragraph 12 says: 
“The 14th issue related to damages suffered by plaintiffs. On 
the side of plaintiffs a large number of sale certificates have 
been filed to show that the tenants could not pay rent and their 
holdings were sold for arrears of rent. The Kamat lands will 
also suffer by want of irrigation, and the Zamindar will also 
suffer damage in respect of Bhaoli lands. I find, therefore, 
the plaintiffs have suffered damage and they are entitled to 
recover the same from the defendants. They cannot, however, 
get damage as claimed in the plaint without the same being 
determined. They may get the amount determined by filing 
the petition, and the amount so determined shall be recoverable 
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by them. They are also not allowed costs in this suit on the 
amount claimed in the plaint, but they will get costs in propor- 
tion to the amount determined.” The order proceeds to declare: 
‘The right of the plaintiffs to uninterrupted flow of water from 
the Belasi is declared, and it is further ordered that defendants 
have no right to put up a dam across the said river soas to stop 
or diminish the flow of water to the villages lower down.” It 
orders the defendants to remove the dam within a month, and 
it grants a permanent injunction in the terms prayed for by the 
plaintiffs. Then it proceeds, and this is the part which is mate- 
rial for the purposes of this appeal: “ Plaintiffs are held enti- 
tled to recover damages, the amount whereof to be hereafter 
determined. For the purposes of costs to be assessed at this 
stage the value of the land is held to be Rs. 9,000, and the costs 
and damage will be awarded on the same being determined.” 
That is the judgment of the Subordinate Judge. The respond- 
ents then appealed to the High Court at Patna, and they lodged 
a very long memorandum of appeal dealing very minutely with 
the various facts of the case relating to the course of the river 
and the obstruction to the river and the fow of water. Of all 
the heads, amounting to forty-seven, in this lengthy memoran- 
dum, their Lordships have only been referred as relevant to the 
appeal, to head 13, which complains “that the finding of the Court 
below that plaintiffs’ crops suffered by reason of obstruction 
complained of and they are entitled to damages is not correct.” 
That being the memorandum of appeal lodged by the respond- 
ents in the High Court, the matter was heard at some consider- 
able length in the High Court, and the Judges of the High Court 
delivered a judgment, which was again very complete, dealing 
with all the disputed facts relating to the actual obstruction 
complained of and confirmed the findings of the Subordinate 
Judge, and their Lordships’ attention has not been drawn to 
any respect in which they departed from the findings of the 
Subordinate Judge; but at the end of their judgment the High 
Court proceeded to deal with the question of damages in a 
passage which commences: “There remains the question of 
damages.” The judgment of the High Court sets out certain 
paragraphs of the plaint, and then it proceeds, “Prayer (d) is 
as follows.” Then it sets out the terms of the prayer, which 
bas ‘already been set out in this judgment. The judgment 
praceeds to quote the terms of the Subordinate Judge’s ruling 
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on the 14th issue, a passage which has been already referred 
to, and then it proceeds as follows: “Itis difficult to under- 
stand why the question of the amount of damages already 
suffered should not have been decided. The evidence in proof 
of damages is inadequate.” Then it sets out various statements 
from the evidence, and it proceeds to criticise the evidence as 
it appeared in fact in the record. Then it proceeds : “Admittedly 
no papers have been filed to show the usual income from the 
Kamat lands. This should have been filed before the hearing 
of the suit. In the plaint there is a prayer to decree the damages 
already suffered. ` Itis only in regard to future damages (until 
the removal of the dam) that there is a prayer for subsequent 
assessment. In my opinion the plaintiffs should have proved 
by proper evidence at the trial the amount of damages actually 
suffered up to the date of the filing of the suit. This they have 
failed to do, and their prayer for damages must be dismissed.” 
Their Lordships disregard the two remands for further investi- 
gation which were made before the final decree was drawn up, 
and which are not material in this appeal. The final decree was 
in this form: ‘It is ordered and decreed that this appeal be 
dismissed””—that is to say, the appeal of the respondents from 
the judgment of the Subordinate Judge—‘“‘and the decree of the 
Court below be, and the same is hereby confirmed.” Then come 
these words, which are crucial for this appeal to their Lordships 
Board: “with this variation only, that the plaintiffs’ claim for 
damages be dismissed. It is further ordered and decreed that 
the plaintiffs shall get one-half the costs of the proceedings at 
the trial in the Court of First Instance and in the first hearing 
of this appeal in this Court, but they shall get their whole costs 
of the proceedings subsequent to the first order of remand in this 
Court. It is further ordered and decreed that the defendants 
shall bear their own costs.’ As has been already said, it is from 
those words varying the decree of the Subordinate Judge that 
this appeal 1s brought, and that is the only issue. Their Lord- 
ships have carefully examined the record and they have found 
nothing in the record which throws any light upon the matters 
which are the subject of this appeal beyond what has been set 
out in their judgment. Their Lordships are unable to find that 
there was any justification for the course taken by the Court in 
allowing the appeal from the Subordinate Judge to the extent 
of that variation. An explanation, if it is necessary to seek for 
R—30 
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explanation, of the course taken by the High Court may be 
that they had not their attention drawn to the petition and order 
made on the 12th May, 1924, to which their Lordships have 
already referred. Even so, it might appear that a less drastic 
course might have been taken than to exclude the appellants 
from any right to recover damages at all for the wrong com- 
mitted to their rights as riparian owners. It has been found by 
the Subordinate Judge, and affirmed by the High Court, that 
such a wrong was committed and that some damage, whatever 
the damage may be, has flowed from it, and, that being so, their 
Lordships see no reason at all to criticise or attack the order 
which was made postponing the determination of the issue of 
the amount of damages until after the issue of liability had been 
determined by the Trial Judge and by the High Court. The 
course adopted by the Subordinate Judge in so postponing this 
issue appears to their Lordships to have been a very usual, a 
very proper and very convenient course, and, in all the circum- 
stances of this case their Lordships can come to no other 
conclusion than that this part of the judgment of the High 
Court was made in some way under inadvertence and that their 
error must be corrected. 


In their Lordships’ opinion this appeal must be allowed 
and the order of remand, dated the 5th June, 1928, and the 
decree, dated 24th June, 1930, of the High Court set aside in so 
far as they vary the decree of the Subordinate Judge by decree- 
ing that the plaintiffs’ claim for damages be dismissed, and also 
in so far as they deal with the appellants’ costs in the proceed- 
ings at the trial in the court of first instance and in the first 
hearing of the appeal in the High Court by awarding to the 
appellants only half of their costs. In their Lordships’ opinion 
that part of the order and decree of the High Court should be 
set aside and the order of the Subordinate Judge be restored in 
so far as it has been varied, that is to say that part of the order 
which is to this effect: ‘The plaintiffs are declared entitled to 
damages, the amount whereof will hereafter be determined.” 
The matter will accordingly be remitted to the Court below to 
give effect to this judgment of their Lordships and the 
appellants will have not only one-half of their costs of the pro- 
ceedings in the Trial Court and of the first hearing of the 
appeal, but the whole of such costs, and the appellants will 


pa 
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have the cosis of this appeal. Their Lordships will humbly 
advise His Majesty accordingly. 

Solicitors for appellants: Watkins and Hunter. 

Solicitors for respondents: Barrow, Rogers and Nevill. 


Ke oR: Appeal aHowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JusTICE RAMESAM AND MR. JUSTICE 
MocKETT. 
P. Rajagopala Gramani 
v. 
Baggiammal Respondent (Plaintiff). 


Trusis Act (I of 1882), S. 11—Powers of Court—Scope of—Will 
conferring contingent interest on grand-daughter—No provision for ex- 
penses of her marriage—Payment by trustee for such expenses, if can be 
sanciioned. 

Where the Court is called upon to authorise the trustee to do an act or 
incur an expenditure, which the trustee himself has no power to do, the parti- 
cular contingency not having been anticipated or provided for by the testator 
and the consent of the beneficiaries carinot be obtained by reason of their 
being minors, it is open to the Court to ascertain the paramount intention ex- 
preased in the will and to consider if the act to be done by the trustee can 
properly be read as subordinate to such intention and sanction, on behalf of 
all the parties interested and if beneficial to them, the act being done by the 
trustee, 

In re Walker, Walker v. Duncombe, (1901) 1 Ch. 879; In re New, 
(1901) 2 Ch. 534 and In re Tollemache, (1903) 1 Ch. 457, on appeal, p- 955, 
referred to. 

Under a deed of trust executed by the testator, his widow was given a 
life-interest in the income from the property, with remainder over to the 
settlor’s son for life and after his death to his children. There was no provi- 
sion for the expenses of the marriage and other ceremonies of his son's 
daughter. Onan application by the widow against the trustee for the pay- 
ment to her of various sums, for the expenses of the consummation ceremony 
of her grand-daughter, for the expenses of litigation, and for maintenance, 

Held, that the will disclosed a paramount intention to benefit the grand- 
daughter who bad a contingent interest in it, that a reasonable amount for 
the expenses of her consummation ceremony may be sanctioned but that the 
other items could not be allowed. 


On appeal from the judgment of the Hon’ble Mr. -Justice 
Stone, dated the 8th day of August, 1932 and passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the High 
Court in Application No. 1879 of 1932 in C. S. No. 137 of 
1932. 


C. Brooke Elliot for V. Rajagopala Mudaliar instructed 


by Messrs. Short Bewes & Co. for appellant. 
e 
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K. Krishnaswami Atyangar for V. S. Rangachartar for 
respondent. 


The Court delivered the following 


JUDGMENTS. Ramesam, J.—This is an appeal irom the 
decree of our brother Stone, J., dated the 8th August, 1932, in 
Application No. 1879 of 1932 in C. S. No. 137 of 1932. The 
defendant is the appellant before us. The facts out of which 
this appeal arises may be briefly stated. One Raju Gramani 
executed a deed of trust on lst September, 1919, under which 
he settled his properties upon trust appointing the defendant, 
who is his son-in-law by his second wife, as trustee. At the 
time of his death, he had three houses and had a fixed deposit 
for a sum of Rs. 50,000 in the Imperial Bank. He provided 
that one of the houses shall be utilised for the residence of the 
members of his family, that is, his wife and his daughters, until 
their marriage. The income of the other houses which is said to be 
Rs. 80 per month was to be utilised by the trustee for paying 
taxes in respect of the estate, for repairs and for the expenses 
of his first wife Baggiammal, who is the plaintiff in this suit. 
After her death, the net income was to be paid over to his son 
Gnanasundaram and after the death of Gnanasundaram, it was 
to be distributed equally between his children. But if he dies 
issueless, it was to be distributed equally between the daughters. 
The interest accruing on the Fixed Deposit in the Imperial Bank 
was to be spent similarly. Misunderstandings have arisen 
between the first wife Baggiammal and the trustée and this 
suit was filed by Baggiammal against the defendant for 
the purpose of removing him from trusteeship. A Judge’s 
summons was taken in this suit by a notice of motion for the 
purpose of obtaining an interlocutory order from the Court 
directing the defendant to pay (1) Rs. 1,500 required for the 
nuptial ceremonies of the plaintiff’s grand-daughter, that is, the 
daughter of Gnanasundaram, including the amount required for 
the earlier ceremony when she attained age; (2) a sum of 
Rs. 2,000 required for paying off certain creditors from whom 
she borrowed for the expenses of her suits 268 and 269 of 
1931; (3) a sum of Rs. 1,000 required for paying off the 
decree-holder in S.C. S. No. 2480 of 1931, the plaintiff having 
borrowed that amount for the marriage expenses of her grand- 
daughter from one Ratna Bai; and (4) certain miscellaneous 
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items, such as maintenance, ctc., amounting to Rs. 1,000. 
Altogether she applied for the payment of Rs. 6,500. 


The duties of the trustee are defined in the deed of trust 
already mentioned. No provision was made by the settlor for 
expenses of suits between his wife and the trustee, nor has he 
provided for the expenses of the marriage and nuptials and 
other ceremonies connected with his grand-daughter. It is very 
difficult to say what exactly he intended. Perhaps he intended 
that the expenses of the marriage and other ceremonies of the 
grand-daughter were to be defrayed by the wife out of the net 
income which was to be paid to her, or perhaps it was an over- 
sight on his part. The duties of the trustee are governed by 
S. 11 of the Trusts Act which runs as follows :— 


“The trustee is bound to fulfil the purpose of the trust, and to obey 
the directions of the author of the trust given at the time of its creation, 
except as modified by the consent of all the beneficiaries being competent to 
contract. Where the beneficiary is incompetent to contract, his consent may, 
for the purposes of this section, be given by a Principal Civil Court of 
Original Jurisdiction.” 


In this case Gnanasundaram’s children are both minors 
and other children may be born who are entitled to take under 
the trust deed. The Court’s consent is therefore necessary. 


S. 11 is based on the well-recognised principles of English law. 
In In re Walker, Walker v. Duncombe! Farwell, J., observed: 


“The question that I have to consider is whether I can on the true construc- 
tion of this will authorize the trustees to make any expenditure larger than the 
sum mentioned in the will. I decline to accept any suggestion that the Court 
has an inherent jurisdiction to alter a man’s will because it thinks it beneficial. 
It seems to me that is quite impossible. Butin conside1ing what is the true 
construction of the will, it is open to the Court to ascertain if there he a 
paramount intention expressed in the will, and if so, to consider whether 
particular directions are properly to be read as subordinate to such 
paramount intention, or are to be treated as independent positive provisions.” 


Here there being a paramount intention to benefit the 
grand-daughter, the question is whether the Court cannot sanc- 
tion expenses for her marriage and other ceremonies as 
subordinate to that intention. In New's case? it was held: 


“Where... . there arises an emergency or a state of circumstances 
which it may reasonably be supposed was not foreseen or anticipated by the 
author of the trust and is unprovided for by the trust instrument, and which 
renders it desirable and perhaps even essential, in the interests of the bene- 
ficiaries, that certain acts should be done by the trustees which they them- 
selves have no power to do, and to which the consent of all the beneficiaries 
cannot be obtained by reason of some not being swi juris or not yet in 
existence, the Court will exercise its general administrative jurisdiction by 
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sanctioning, on behalf of all parties interested, those acts being done by the 
trustees ” 


and it is said that this principle particularly applies where 
the estate consists of a business or of shares in a mercantile 
company. In In re ToHemachel on appeal from the judgment 
of Kekewich, J., on page 457 of the same volume, the Court on 
appeal affirmed the judgment of Kekewich, J. and dismissed 
the appeal. Romer, L. J., said: 

“News case’ shews how far the Court will go, and beyond what point it 
will not go.” 

Cozens-Hardy, L. J., observed: 


“In my opinion, News case? constitutes the high-water mark of the 
excrcise by the Court of its extraordinary jurisdiction in relation to trusts.” 


In Kekewich, J.’s judgment at page 457 he enumerated 
various sub-headings of this extraordinary jurisdiction. The 
first sub-heading is where an advance was sought out of the 
capital of the estate for the benefit of a minor who is a 
beneficiary with a vested or contingent interest. The present 
case must if at all fall under this heading. The second sub- 
heading is where a business has got to be continued. The third 
is where a business is to be sold to a joint-stock company. The 
fourth is where re-construction of a company is contemplated. 
The fifth is where mortgages have got to be dealt with. As I 
already said, the further headings do not help the petitioner 
in this case—zde also Lewin on Trusts, pages 319 and 398. 
Having regard to the principles laid down in the above cited 
English cases and the provisions of S.:11 of the Trusts Act, we 
think we may sanction a reasonable amount for the expenses of 


the consummation ceremony of the grand-daughter. But we 


think the amount sanctioned by the learned Judge is rather too 
high. We think it is enough to allow Rs. 750 for the coming of 
age ceremony and for the consummation ceremony, the amount 
to be distributed according to the discretion of the grandmother. 
This amount may be raised by a loan in the Imperial Bank or 
any other Bank on the security of the Fixed Deposit receipt at 
a reasonable rate of interest and the interest and the principal 
of the loan should be paid off in monthly instalments of Rs. 50 
to be deducted out of the monthly payment to the plaintiff from 
the net income. If before the loan is discharged the plaintiff 
and Gnanasundaram die, the balance should be debited against 


———— 
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the interest of the grand-daughter Chandrambal. But as to 
the second, third and other items, we are unable to see how 
these expenses fall within the principles mentioned above. 

It is said by the learned Advocate for the respondent that 
the trustee practically consented to the order of the learned 
Judge. Mr. Brooke Elliot, who appeared before us for the 
appellant, denies that he ever consented, but, on the other hand, 
opposed the petition. He however stated his willingness to 
obey the directions of the Court. The trustee is of course 
bound to obey the directions of the Court and a statement to 
that effect cannot amount to a consent that the plaintiffs 
application in respect of the various items should be allowed. 
Even Mr. Krishnaswami Aiyangar does not say that there was 
any consent that a particular amount should be awarded. 
Under these circumstances we think that the matter is really 
left to the Court to decide under S. 11 of the Trusts Act. The 
consent of the other beneficiaries will not be necessary. 

We allow the appeal to the extent indicated above. The 
plaintiff will pay 2/3rd of the costs of the trustee to be debited 
against her monthly allowance in instalments. The trustee will 
re-imburse himself in respect of his own costs from the interest 
on the trust estate. The direction to pay the amount to the 
Advocate will remain. 

Mocketi, J.—I agree. I must however add that I am 
satisfied that, whether there was or was not a consent decree 
in the strict sense, there was no serious opposition to the 
course adopted by the learned Judge. Previous orders in this 
trusteeship had been made by several Judges of this Court, all 
apparently by consent. Now the trustee takes up the correct 
attitude that the terms of the trust deed must be strictly applied 
and on that basis informs us that he argued before the learned 
Trial Judge and has now in this appeal through his counsel 
addressed learned arguments to us based on the provisions of 
the Indian Trusts Act and certain decisions of the English 
Chancery Courts. We must of course accept this assurance. I 
cannot help thinking that the argument before us was at least a 
little more emphatic than that addressed to the learned Judge. 
I do not find in the learned Judge’s judgment which has not 
been printed and which is very brief any indication that the 
question of importance which is now raised was argued before 
him. I mention this as I was at one time during the course.of 
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this appeal of opinion that we ought to send the matter back to 
the learned Trial Judge for decision after argument, but after 
what Mr. Brooke Elliot has said, I concur with my learned 
brother that as the matter has now been fully argued before us 
it is better to deal with it here in the interests of saving judicial 
time. 


The facts have been stated by my learned brother and I do 
not propose to repeat them. It is sufficient to say that in the 
estate of Raju Gramani, deceased, his widow the plaintiff is 
given a life-interest, with remainder over to the settlor’s son for 
life and after his death to his children. The widow Baggi- 
ammal is now suing to remove the trustee with whom she is 
quarrelling. In fact she asks for Rs. 1,500 for the nuptial 
ceremonies of her grand-daughter, Rs. 2,000 for paying off 
creditors from whom she borrowed for the expenses of litiga- 
tion in 1931 and Rs. 1,000 for paying off a decree-holder. This. 
debt was in respect of money borrowed for the marriage 
expenses of her grand-daughter and miscellaneous items to the 
extent of Rs. 1,000. She asks that this money should be 
advanced out of the capital of the trust property. We are told 
that this widow is an elderly lady. It must be borne in mind 
that she has a life-interest only. There is no specific provi- 
sion for maintenance or for raising loans in the trust deed. 
But S. 41 of the Trusts Act would appear to give power to the 
trustee to do this when necessary. That surely must apply to 
the case of persons having reversionary interest in the capital. 
S. 11 of the Act deals with the duties of trustees. It will be 
seen that they are bound to carry out the purpose of the trust 
except as modified by the consent of all the beneficiaries being 
competent to contract or where the beneficiary being incompetent 
to contract, the consent of a principal Civil Court of Original 
Jurisdiction has been obtained. There is a proviso that nothing 
in the section requires the trustee to obey any direction when to 
do so would be impracticable, illegal or manifestly injurious to 
the beneficiaries.’ Now it is clear I think that to raise Rs. 6,500 
out of the capital for the purposes for which it is intended in 
this case to be used is not within the provisions of the Trusts 
Act. There has been no consent of the beneficiaries competent 
to contract and it is not suggested the matter was brought to the 
learned Trial Judge on the basis that this was a matter so 
beneficial or advantageous to the minor beneficiaries that the 
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formal permission of the Court should be obtained. S. 11 of 
the Trusts Act would appear to have been founded on the prin- 
ciples which are specifically stated in News casel and I 
think that the doctrine therein enunciated applies to this country, 
namely, that “ where an cmergency or a state of circumstances 
which, it may reasonably be supposed, was not foreseen or 
anticipated by the author of the trust and is unprovided for by 
the trust instrument arises, the Court would exercise its general 
administrative jurisdiction on behalf of all the parties interest- 
ed.” As pointed out, News casel has been held in England 
now to ‘constitute the high water-mark of the exercise by 
the Court of its extraordinary jurisdiction in relation to 
trusts.” The judgment of Kekewich, J., in Tollemache, In re? 
(which is approved by the Court of Appeal in ToNemache, 
In re3 and which appears to be the leading case on the subject) 
sets out the grounds on which the extraordinary jurisdiction of 
the Court would be exercised. I agree with my learned brother 
that the only payment which has been sanctioned in this case 
and which can conceivably be brought within that judgment is 
the amount of the nuptial expenses of the grand-daughter who 
has a contingent interest in the trust. My learned brother consi- 
ders that Rs. 750 is adequate for the purpose named and I of 
course agree with him in any estimate of this sort. I also agree 
with the safeguards which he has named for the protection of 
the corpus of the trust property against diminution caused by 
the raising of Rs. 750. I agree that the appeal should be allowed 
to the extent which this sole payment involves and also with 
the order proposed as to costs. 


D NG Appeal allowed in part. 
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ment and discharge—Holder in due course of first note bringing swit on 
the note—Vheiher maker should pay again. 


Where the holder of a promissory note was, against his wishes, kept out 
of possession of the note by his wife and nephew and, undoubtedly with the 
intention of discharging the note, he got the defendant or maker to give him 
another note for the principal and interest till then due on the old note, and 
the holder endorsed the new note to another to whom full payment was made 
by the defendant and long after this, the holder having died, his widow, 
knowing undoubtedly all that had happened about her husband’s having had 
the first note discharged, endorsed that note which was “ waste paper” to the 
plaintiff, and on the plaintif s bringing a suit on the note, the Lower Court held, 
the plaintiff was the holder of the note in due course from the widow and that 
the defendant should pay the debt over again though he had already paid it. 


Held, that the decree of the Lower Court in favour of the plaintift should 
be set aside as the true view would be, not that this was a caseof an overdue 
note endorsed with all defects of title but of an endorsement of a piece of 
“waste paper ” which could give no right at alL 


Harry Van Ingen v. Dhunna Lall Lalich, (1881) L L. R 5 Mad 108, 
followed. 


Duratsami Reddi v. Velu Asari, (1916) 2 M. W. N. 107, dissented from. 


Glasscock v. Balis, (1889) 24 Q. B. D. 13 and Ramanadan Chettiar v. 
Gunbu Atyar, (1928) 113 1. C 456, distinguished. 


Petition under S. 25 of Act IK of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Bapatla, dated the 27th day of August, 1928 and made in 
S. C. S. No. 76 of 1928. 

P. Satyanarayana Rao for petitioner. 

V. Subramanyam lor respondents. 


The Court delivered the following 

J upDGMENT.—The petitioner is the defendant against whom 
a decree has been given on a promissory note for Rs. 60-100, 
dated 14th October, 1925, executed by him to one Ankamma, 
deceased, from whose widow, Seshamma (3rd Defendant), the 
Plaintiff took an endorsement on 17th December, 1927, after 
her husband’s death which took place in March, 1926. The 
defence was that the note had been discharged by execution of 
a fresh note to the payee. It appears that Ankamma, the payee, 
and his wife, 3rd Defendant, Seshamma, who had no male 
issue, were bringing up two nephews, that Seshamma, with the 
assistance of one of-the nephews who was siding with her, got 
possession of the suit note and other documents from her 
husband, that though the latter complained to the authorities he 
could get no assistance from them as the matter was declared 
to be a family quarrel, that thereupon Ankamma took a fresh 
note, Ex. I, from the Defendant on 5th March, 1926, in substi- 
tution and discharge of the suit note, and endorsed it to a 
daughter of the other nephew who was siding with him and 
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that the Defendant paid off the amount of the new note to the 
holder of that note. There were also pleas questioning the 
bona fides and consideration of the endorsement to the Plaintiff. 
The District Munsif found the facts as above stated but also 
that the Plaintiff paid consideration to the widow for the 
endorsement of the suit note and took it without knowledge of 
the facts above stated. On these findings he had held that the 
Plaintiff is a holder in due course from the widow and that the 
Ist Defendant (petitioner) must pay the debt over again though 
he has already once paid it. 


It appears to me that the District Munsif has fallen into 
the error of ignoring S. 60 of the Negotiable Instruments Act. 
That section (corresponding to S. 36 (1) read with S. 59 (1) 
of the Bills of Exchange Act) lays down that a negotiable 
instrument may be negotiated until payment or satisfaction by 
the maker, drawee or acceptor at or after maturity but not after 
such payment or satisfaction. This section carried out the 
fundamental principle that a negotiable instrument loses its 
character as such after the instrument (as distinguished from a 
party thereto) is discharged. A bill or other negotiable instru- 
ment is discharged in the words of S. 60 by payment or 
satisfaction by the maker, drawee or acceptor after maturity, 
or, as S. 59 (1) of the English Act puts it, by payment in due 
course by or on behalf of the drawee or acceptor, which latter 
term includes the maker of a promissory note: see S. 89 (1). 
Thus both enactments convey the same idea because ‘ payment’ 
according to the English Act need not be payment in cash. But 
the holder may receive satisfaction in any other form. See 
Chalmers’ Bills of Exchange Act, 9th Edn., pp. 233 and 234. On 
such payment or satisfaction at or after maturity by the maker 
of a promissory note it ceases to be negotiable. The consequence 
of that as settled more than a century ago is that if it subse- 
quently comes into the hands of a holder in due course, he 
acquires no right of action on the instrument. [See Chalmers, 
p. 233 and cases cited in Note (d).] 

But the learned advocate for the Respondent (plaintiff) has 
relied on two decisions of this Court, Duratsami Reddi v. Velu 
Asarti and Ramanadan Chettiar v. Gunbu Atyar? and the 
decision of the Court of Appeal in Glasscock v. Balisa for the 


1, (1916) 2 M. W. N. 107. 2. (1928) 113 I. C 456. 
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contentions that though a note is fully paid and discharged but 
left with the payee, it continues to be negotiable and that a 
holder in due course can recover against the maker either on 
the ground that the note was not overdue and mere payment is 
not evidence of a demand and that payment was only an equity 
attaching to the note which would bind only those who were 
aware of it or on the ground of estoppel, thgt where one of two- 
innocent parties has to suffer by the fraud of a third person he 
who facilitated the fraud by his neglect (in this case the 
omission to take back the note on payment) must bear the loss. 

The decision in Duratsam: Reddi v. Velu Asari! is of a late 
learned Judge whom I remember with respect and attachment- 
It is in favour of the Respondent’s argument. But I am sorry 
to have to differ from it as it is based on a misunderstanding 
of the authorities relied on and the principle involved. In that 
case a promissory note for Rs. 200 was given for future instal- 
ments due to a chit fund. Some instalments were paid and the 
payment endorsed on the note. Subsequent payments were not 
so endorsed. The payee endorsed the note to the Plaintiff two 
years after the date of the note after it was fully paid off and 
apparently after the chit fund had terminated. It was found 
that the Plaintiff had paid consideration and did not know that 
the note had been fully paid when he took the endorsement. 


In reversing a decree dismissing the suit, the learned 
Judge had to deal with S. 60 and a previous decision in 
Commundun Mohideen Saib v. Oree Meerah Saib of the year 
1873. In doing so he refers to Ss. 59, 9 and 82 to support his 
conclusion that the maker who pays off a note is not discharged 
from liability if he fails to take back the note as the payment is 
not made in due course. I very respectfully think that herein 
lurks a confusion of two distinct ideas—one the discharge of 
a note by payment on maturity, 1. e., in the case of a note 
payable on demand after a demand has been made expressly 
or by implication from conduct and the other the effect of 
leaving a discharged note in the hands of the payee as a ground 
of estoppel against the maker. The former question is a part 
of the law of Negotiable Instruments. The latter is entirely 
independent of that law and is a branch of the law of estoppel. 
They must be kept distinct for a proper decision. 


1 (1916) 2 M. W. N. 107. 
g 2. (1873) 7 M. EL C. R. 271, 
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On the first point the reference by the learned Judge to 
Ss. 59, 9 and 82 is not material to the effect of S. 60. S. 59 
deals with the rights of holders who became such after dishonour 
or after maturity and says that except in the case of accommoda- 
tion bills, the transferee gets only the rights of the transferor. 
The whole section deals with a situation when, ex hypothesi, 
the instrument has not been paid or discharged by the principal 
party liable thereon.” But S. 60 deals with the effect of payment 
or discharge by the principal party liable on the instrument, 
maker in the case of a promissory note and drawee or acceptor 
in the case of bills. 


Jhe opinion of the learned Judge that S. 60 does not 
affect a holder in due course is at variance with the settled 
law of Negotiable Instruments for more than a century in 
England both before and after the Bills of Exchange Act. 
And in India that is what Innes, J., meant in Commundun 
Mohideen Saib v. Oree Meerah Saibi when he said referring 
to Bartrum v. Caddy% that if there had been a settlement 
and discharge, it would have been a good defence against 
an endorsee though for value and without notice. This 
decision though given before the Negotiable Instruments Act is 
still good law by reason of Section 60 which means the same 
thing. The learned Judge (Seshagiri Aiyar, J.) was also not 
accurate in attributing to Kernan, J., in the Commundum 
Mohideen Saib v. Oree Meerah Saibl case, the view that 
discharge of a note was an equity applicable to holders of over- 
due notes. The fact is that both the Judges (Innes and 
Kernan, JJ.) found that there had been no discharge as pleaded 
by the Defendant in that case. If there had been a discharge 
there would have been an end of the Plaintiff’s case even though 
he was an endorsee for value without notice. But, in the 
absence of a discharge, the Court went on to consider whether 
at the time of the endorsement to Plaintiff, the note was over- 
due which depended on whether there had been a demand 
express or by conduct. If it was, the Plaintif as endorsee 
would be bound by all the equities to which the endorser was 
subject; aliter if it was not. The equity was not discharge of 
the note which was not proved; but the agreement made at the 


time of the note between the maker and payee that the amount 
a a AN a NAN 
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recoverable on the note was to be only what was due on the 
account between them of cloth supplied by the maker for which 
purpose the advance on the note was in fact made. The Judges 
found (Innes, J., fromthe fact that there had been part payment 
from which he inferred a previous demand and Kernan, J., from 
the direct evidence of demand) that there had been a demand 
before the endorsement and hence that the note was overdue. 
Incidentally it is interesting to note that Kernan, J., added, at 
p. 281, that for the equities to attach to an endorsement of an 
overdue note, it was not necessary that the endorsee should 
know at the time of endorsement that there had been a demand, 
t.¢., that the note was overdue. 

Nor does the reference by Seshagiri Aiyar, J., to the ex- 
pression “before it became payable” in the definition of ‘holder 
in due course” advance the matter, as a note payable on demand 
is payable “on demand,” and the only evidentiary value in this 
connection of part payment towards an on demand instrument ts 
to show that there was in all probability a demand for the whole. 

The learned Judge refers to good faith and want of .negli- 
gence in the definition of “payment in due course” and says that 
failure to secure the note after discharging it is not acting in 
good faith and without negligence. I can understand the 
argument based on estoppel by reason of leaving a discharged 
note with the payee with which I will deal separately. But the 
good faith and want of negligence mentioned in the definition 
is as regards the person to whom the payment is made as 
shown by the rest of the definition where it says “under circum- 
stances which do not afford a reasonable ground for believing 
that he (the person receiving payment) is not entitled to receive 
payment.” This error has crept into the learned Judge’s remarks 
on S. 82 where “payment in due course” occurs in clause (c). It 
may also be added that this section deals generally with dis- 
charge of parties and not discharge of the instrument which is 
dealt with in S. 60. 

The learned Judge then refers to a remark of Lord Esher in 
Glasscock v. Ballsi. The case itself was not a case of payment or 
discharge of a note by the maker and endorsement of it after- 
wards by the payee but of a person who held both a promissory 
note and a mortgage transferring the mortgage to one person 
and,endorsing the note to another—the Plaintiff. The Defendant, 


1, (1889) 24 Q. B. D. 13. 
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the maker, had paid nothing but was sued on the note by the 
Plaintiff, the mortgage being outstanding with the transferee. 
The Defendant was obviously not entitled to plead the doctrine 
of discharge, because he had not discharged the note. But that 
was the argument on his behalf. The Court of Appeal rejected 
it. Discharge being thus out of the case, was there anything to 
show that the note was overdue before endorsement so as to fix 
the Plaintiff with the real nature of the promissory note, that 
it could not be negotiated after realising what was due by 
transferring the mortgage? As to this Lord Esher said that 
the Plaintiff cannot be said to have taken the note when over- 
due because it was not shown that payment was ever applied 
for. It was to these facts that Lord Esher’s remark applies 
that “If a negotiable instrument remains current even though it 
has been paid there is nothing to prevent a person, to whom it 
has been indorsed for value without knowledge that it has been 
paid, from suing?” That case and the remark quoted are no 
authority for the purpose for which Seshagiri Aiyar, J., used 
them--that even after a note is discharged at or after maturity 
by the maker it remains negotiable in the payee’s hands and 
that an endorsee for value without notice can sue on it. 


On the question of discharge terminating the nhegotiability 
of a note and therewith the right of a subsequent endorsee 
with or without knowledge, the decision in Harry Van Ingen 
v. Dhunna Lalli is directly in point. Of the three notes sued 
on by the Plaintiff (endorsee) in that case it was held that one 
(Ex. B) had been discharged by payment bv the purchaser of 
Defendants’ business on his behalf. It was also found that the 
payee of the note (Alfred Arathoon) was also a partner of the 
firm which purchased Defendants’ business retained the note B 
in his hands after it was discharged and subsequently endorsed 
it with Exs. A and C to the Plaintiff. In those circumstances 
it was held that the Plaintiff was not entitled to recover 
the amount of Ex. B from the Defendant. “The obliga- 
tion arising out of it was thereby extinguished and Alfred 
Arathoon had no power by re-endorsing it to bring into exist- 
ence again the liability of the Defendant. Bartrum v. Caddy3. 
His re-issue of the note was a fraud.” But I observe that the 


learned Judge in Duratsami Reddi v. Velu Asari3 to whom 
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this case was cited failed to note that in this respect the 
decision was directly against his own. 

The other case cited for the Respondent, Ramanadan 
Chettiar v. Gunbu Aiyarl, was not a case of discharge and 
therefore is no authority on the point before me. All that 
appears is an incidental reference to the remark of Lord Esher 
already referred to in Glasscock v. Balls’. ‘The case itself is 
irrelevant to this. 


“Payment and other discharges are sometimes spoken of as equities 
attaching to a bill, but this seems incorrect—they are grounds of nullity. 
That which purports to be a billis no longer such; it ismere waste paper. ’— 
Chalmers, pp 141-2. 


On the facts on which the District Munsif has decided 
against the Defendant, the decision was clearly against law. 
Ankamma, the holder, was against his wishes kept out of 
possession of the note by his wife and nephew and undoubtedly 
with the intention of discharging the note got the Defendant to 
give him another in substitution. The Defendant gave Ankamma 
another note for the principal and interest till then due on 
the old note. Ankamma endorsed the new note to another to 
whom full payment was made by Defendant. Long after all 


‘this, Ankamma having died meanwhile, the widow, who un- 


doubtedly knew all that had happened about her husband’s 
having discharged the first note, endorsed that note which as 
above stated was “waste paper” to the Plaintiff. There can be 
no, question after all this whether there had been any demand 
on the first note; in other words, whether it was overdue, for 
without it, it could not have been discharged by substitution. 
If anything depended on defects of title as affecting the Plain- 
tiff’s endorsement, there can be no doubt that as the note was 
certainly overdue, the Plaintiff will get no better title than the 
widow and will not be entitled to a decree. But the true view 
is not that this is a case of an overdue note endorsed with all 
defects of title but of an endorsement of a piece of waste 
paper which could give no right at all. 
The only other point left is whether the Plaintiff can succeed 
on the ground that he is an innocent person against whom a 
fraud by the widow has been facilitated by the default or neglect 
of the Defendant in leaving the old note with the payee and 
that the Defendant must bear the loss so falling on the Plaintiff. 
deat Pe anaa aan aa 


e1. (1928) 113 I.C. 456. 2. (1889) 24 Q.B.D. 13. 
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This was not the ground on which the Munsif gave the Plaintiff 
a decree. This new ground raises really new questions of fact 
on some of which at least the Munsif’s opinion would have 
been valuable. The Defendant was not negligent in not getting 
back the old note because it was then not with Ankamma but 
with his wife who was illegally detaining it. Whatever may 
be said, to which I will presently come, if Ankamma being left 
with the note had himself fraudulently endorsed it to Plaintiff, 
no such blame attaches to Defendant in the circumstances. 
Though the Munsif thinks that there was no offence in 
Seshamma’s detention of the note, I am by no means sure that 
her keeping it against Ankamma’s wishes with the intention of 
appropriating it was not technically dishonest and if so her 
offence however technical was criminal misappropriation. She 
could not in that view pass a better title to the Plaintiff than 
her own. Even if she was not an offender she was at least a 
wrong-doer. I am not aware of the doctrine now invoked 
being used against a Defendant in such circumstances. The De- 
fendant in no manner facilitated the fraud by the widow, 
because from the first her possession was against the wishes of 
Ankamma and of the Defendant after he became entitled to get 
the note. Ankamma’s wife was first guilty of conversion of 


the note, against her husband, then against the Defendant and’ 


finally guilty of deceit by passing it off on the Plaintiff. The 
proximate or real cause of the fraud played on the Plaintiff was 
not any negligence on the part of the Defendant or Ankamma 
but the wrongful act of the wife which neither of them could 
reasonably prevent. If 4 pledged his watch with me and then 
pays his debt to me but, before I can return the pledge to 4, if 
I lose it or some one steals it and the finder or the thief pledges 
it as his own, has A or have I facilitated a fraud ? I think not. 


But certain passages in Duratsam: Reddi v. Velu Asari 
are relied on where the learned Judge relies on the observations 
of Collins, L. J., in Nash v. De Freville3. The facts to which 
those observations were appropriate are quite different from 
those in this case and in Duratsami Reddi v. Velu Asarii. 
The Defendant had borrowed from a Solicitor Peed on three 
promissory notes and some time later received more advances 
and executed two consolidated notes for the whole sum. 
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All the five notes including the first set of three notes which 
were satisfied by substitution were left with Peed on the 
understanding that they were not to be negotiated. But 
Peed endorsed them for value to the Plaintiff who was 
ignorant of the understanding. After some months, 4. e., when 
Peed was no longer in possession of the notes, the Defendant 
paid off the whole debt to him but failed to get back the notes. 
After some more months, on Plaintiff’s demand of payment, 
Peed gave him a cheque on a Bank where he had no credit and 
Plaintiff returned the notes which Peed immediately sent to the 
Defendant who took them in good faith and put them into the 
fire. The cheque was dishonoured; and Peed absconded and 
was afterwards adjudicated bankrupt. The Plaintiff sued the 
Defendant for conversion of the notes which were obtained 
from him by the fraud of Peed. The real question on which 
the decision, turned as stated by A. L. Smith, L.J., was whether 
the Defendant when he got back the notes from Peed got a 
better title than Peed had. If he did, he would succeed, -if 
otherwise, the Plaintiff. From the judgments delivered, espe- 
cially by Collins, L. J., it is clear that the -principle of 
Lickbarrow v. Mason! (that of two innocent persons one of 
whom must suffer by the fraud ofa third, he must sustain the 
loss who has enabled the third person to occasion it) was called 
in aid not with reference to Peed’s obtaining back the notes 
from Plaintiff by means of the worthless cheque but with 
reference to his earlier act in negotiating the notes in violation 
of the agreement between him andthe Defendant. See p. 83. 
The essence of this was that the Defendant put the Solicitor in 
possession of instruments in their form negotiable though with 
a promise not to negotiate them and so put it in his power to 
negotiate them. 


“ When these notes were negotiated by Peed they were still current and 
the Defendant was estopped as against the Plaintiff from setting up any fact 
which would have defeated Peed’s right to negotiate them ; for instance, the 


“ fact that Peed was under a duty to the Defendant to return them and not to 


negotiate them”— p. 85. 

The estoppel had nothing to do with Defendant’s 
leaving the notes with Peed after payment. For in fact Peed 
had not got them then, though Defendant was ignorant of this, 
and only got them some months later by a trick played on 
Plaintiff to which the Defendant did not contribute by any act 


C y 1. (1787) 6 East, 21. 
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or omission of his. This is further brought out in the latter 
passages where the learned Judge deals, on grounds other than 
estoppel, separately with the first three notes which were satis- 
fied and the two later notes which were unsatisfied. As to the 
former on the footing that they were overdue or actually paid 
he says at p. 87: 


“ These pieces of paper therefore as between the Defendant and Peed, 
having lost their negotiable quality, are denuded of that element which alone 
makes it possible for a transferee to get a better title than his transferor.” 


On the whole it seems to me that this case is not an autho- 
rity for what is relied upon in Duraisami Reddi v. Velu Asari), 
t.e., that after discharge by satisfaction at or after maturity of a 
promissory note, by the maker, an estoppel against him arises by 
the mere fact that “the piece of paper” or “waste paper’ which 
once had but has lost its negotiable quality is left with the payce 
and he passes it off on others as if it were still a negotiable 
instrument. The case is of course different if the payment or 
satisfaction takes place before maturity, when the instrument is 
current; in the case of a promissory note payable on demand, 
before demand. 

The principles of this branch of estoppel are summarised 
in Halsbury’s Laws of England, Vol. 13, pp. 398 to 402 and 
there is a useful summary of the cases in Note (7). 

The decree of the Lower Court is set aside and the suit 
dismissed with costs of 1st Defendant in both Courts. 

KC, Decree set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. Justice MapHavaNn NAR. 
‘Karuveeppil Veera Vunni’s younger 
brother Ahammad Kutty and others .. Appellants* (Coun- 
ter-petitioners 1 and 6 and L. Rs. of 
Oth Counter-petitioner—2nd Defend- 
ant and Ith Defendant's legal re- 
presentative ) 





U. : 
Kottakkat Kuttu .. Respondent (Peti- 
Honer-Plaintiff). 

Limitation Act (IX of 1908), Art. 182 (2) and (4)—Decree—Execution 
—Starting point, whether date of High Courts confirmation on appeal— 
Subsequent amendment whether could revive execution application barred 
by limitation. 
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In a partition suit, a preliminary decree for partition in favour of plaintiff 
was confirmed on 31st March, 1919, by the first appellate Court and on 20th 
March, 1923, by the High Court. On 30th September, 1919, final judgment 
was pronounced in the partition suit. The decree was delayed up to 1924 in 
being drawn up owing to insufficiency of stamp papers supplied, but when it 
was finally drawn, it bore the date of decree as 30th September, 1919. An 
execution application was filed on 24th March, 1925, but before that date on 
6th December, 1924, the decree was amended as per order ina previous 
execution petition filed by plaintiff in 1924. On the question whether the 
execution applications were time-barred, 


Held, (1) that on a true interpretation of Art. 182 (2) of the Limitation 
Act, having regard to its context, limitation in the present case should not be 
computed from the date of the High Court’s decree on 20th March, 1923, but 
from the date of the final decree on 30th September, 1919, 


Somar Singh v. Deonandan Prasad Singh, (1927) I. L. R. 6 Pat. 780, 
dissented from. 

Ashfaq Husain v. Gauri Sahat, (1911) L.R. 38 L A. 37: I. L. R 33 All. 
264: 21 M. L. J. 1140 (P.C), explained. 

Held also, that a decree which had already become time-barred by limi- 
tation could not be revived for purposes of execution by a subsequent applica- 
tion for amendment. 

Rabiuddin v. Ram Kanai Sen, (1920) 59 I. C. 186 and Jhamman Lal v, 
Daulat Ram, A. I. R. 1924 Lah. 329, followed. 


Appeal against the order of the Court of the Subordinate 
Judge of South Malabar at Calicut, dated 23rd March, 1927 
and made in A. S. No. 260 of 1926 preferred against the order 
of the Court of the District Munsif at Parappanangadi, dated 
28th September, 1925 and made in E. P. No. 544 of 1925 in 
O. S. No. 105 of 1914. 

K. Kuttikrishna Menon for appellants. 

P. Govinda Menon for respondent. 

The Court delivered the following 

JupGMENT.-—Defendants 2 and the L. Rs. of Defendant 9 
are the appellants. This Civil Miscellaneous Second Appeal 
arises out of an application for execution made by the decree- 
holder in O. S. No. 105 of 1914 (Parappanangadi District 
Munsif’s Court) to execute a partition decree. The question for 
decision is whether the application is barred by limitation or not. 

The facts are briefly these: In O. S. No. 105 of 1914 the 
plaintiff-respondent obtained a prelirninary decree for partition 
on the 18th of April, 1918. The decree was confirmed in appeal 
on 31st March, 1919, by the first appellate Court and on the 
20th of March, 1923, by the High Court. On the 18th of 
April, 1918, the plaintiff applied for a final decree and on the 
30th of September, 1919, a final judgment was pronounced. As 
the requisite stamp papers were not supplied in time, the final 
decree was drawn up only on the 14th of December, 1924. As 


wW 
\ 
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the decree must bear the date on which th judgment was 
pronounced the decree that was drawn up i1 1924 bears the 
date 30th September, 1919. The plaintiff-decree-holder puts 
in an execution application, E. P. No. 502 of 1924, but that 
petition was not pressed and was consequently dismissed. The 
petition out of which the present proceedings arise, E. P. 
No. 544 of 1925, was filed on the 24th of March, 1925. It will 
be observed that the present petition as well as the previous 
one has been put in more than three years after the date of the 
final decree, and the question is whether, in the circumstances, 
these petitions are time-barred. 


It was argued before the District Munsif that the period 
of three years for executing the decree in this case under 
Art. 182, cl. (2) of the Limitation Act should be calculated 
from the date of the High Court’s decree and that, therefore, 
the petitions are not time-barred though they were filed beyond 
three years from the date of the final decree which is the one 
now sought to be executed. He did not accept this argument but 
held that the time for execution began to run from the date of 
the final decree. On appeal the- learned Subordinate Judge 
came to a contrary conclusion and held that the time began to 
run from the date of the High Court’s decree and that, there- 
fore, the applications are not time-barred. He held that the 
applications are not time-barred for another reason also. I 
have already stated that the final decree was passed on the 30th 
of September, 1919. But on the 6th of December, 1924, it was 
amended as per order on E. A. No. 1249 of 1924. It was 
contended before the learned Subordinate Judge that the decree 
having been amended on ihe 6th of December, 1924, the decree- 
holder has got three years’ time to execute the decree from the 
date of this amended decree under Art. 182, cl. (4) of the 
Limitation Act and that, therefore, the applications are within 
time. This argument was accepted by the learned Subordinate 
Judge and on this ground also. he held that the applications 
were not time-barred. Another point was also argued before 
the learned Subordinate Judge and that was, that the final 
decree in this case was drawn up only on the 14th of December, 
1924, that till then there was no decree which could have been 
executed and that the petitioner had therefore three years’ 
time from the 14th of December, 1924. The decree that was 
drawn up in 1924 bears the date 30th September, 1919. The 
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learned Subordinate Judge did not express any definite opinion 
upon this point. But as the argument is obviously untenable, 
it was not pressed before me by the learned counsel for the 
respondent. 


And so, the two points arising for determination in this 
Second Appeal are (1) whether the period for the execution of 
the decree should be calculated from, the date of the High 
Court’s decree (4. e., 20th March, 1923), or from the date of 
the final decree (+. e., 30th September, 1919); (2) whether 
time in this case can be calculated under Art. 182, cl. (4) of the 
Limitation Act from the date of the amended decree. 


I shall first deal with the question with reference to 
Art. 182, cl. (2) of the Limitation Act. Under this clause 
the period of the prescribed three years is to be calculated 
from “ (where there has been an appeal) the date of the 
final decree or order of the Appellate Court or the withdrawal 
of the appeal’. It is argued for the appellant that since there 
has been no appeal against the final decree, time for execution 
should be calculated from the date of the final decree, which is 
the decree sought to be executed and not from the date of the 
High Court’s decree passed in appeal against the preliminary 
decree. On the other hand, the respondent contends that there 
is nothing in the wording of cl. (2) of Art. 182 to show that 
the appeal therein referred to is an appeal against the decree 
sought to be executed and since there has been an appeal in the 
present case, though not against the final decree, the date of 
the final disposal of the appeal should be the date from which 
the period of limitation should be computed. In support of this 
view it is urged that the appeal against the preliminary decree 
may imperil the decree sought to be executed and therefore the 
legislature has deliberately extended the period by fixing the 
date of the disposal of the appeal as the date for calculating the 
period of limitation. It is somewhat curious that this question 
has not arisen for decision in any of the High Courts with 
reference to the execution of a partition decree. But the 
question arose in Somar Singh v. Deonandan Prasad Singhi 
in connection with the execution of the final decree in a mort- 
gage suit in which an appeal had been filed against the preli- 
minary decree. In that case a preliminary decree ina mortgage 
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suit was passed on the 23rd of August, 1921 and there was an 
appeal against that decree to the High Court. During the 
pendency of the appeal the mortgagee-decree-holder obtained a 
final decree for sale on the 28th of October, 1922. The appeal 
to the High Court against the preliminary decree was dismissed 
on the 29th of October, 1925. The application for execution 
was made on the 2nd of February, 1926. The judgment-debtor 
contended that the application was barred by limitation. It 
was held by the learned Judges that limitation ran from 
the date of the final disposal of the appeal by the High 
Court and that therefore the application for execution 
was within time. This decision is strongly relied on by the 
learned counsel for the respondent. If the decision correctly 
lays down the law, there can be no doubt that it may be applied 
to this case. The fact that the decree in that case was passed 
in a mortgage suit while the present one was passed tn a parti- 
tion suit does not make any difference with regard to the 
application of the principle. The appellant’s learned counsel 
argues that this decision does not Jay down the correct law. 


The conclusion arrived at by the learned Judges in Somar 
Singh v. Deonandan Prasad Singh! is based mainly on two 
considerations: (1) the wording of the clause, and (2) a 
decision of the Privy Council in Ashfaq Husain v. Gauri 
Sahais. I shall first consider the Privy Council decision and 
see whether it supports the principle extracted from it by 
the learned Judges. To appreciate the decision it is necessary 
to state the facts of the case. These appear in the headnote 


as follows :— 


“ A decree for sale on a mortgage was passed against several defendants 
jointly on the 25th August, 1900, and made absolute on the 21st December, 
1901. As against one defendant, however, the decree was er parte, and it 
was set aside as against her on appeal on the 11th March, 1902. Subse 
quently a decree was passed on the merits against this defendant on the 15th 
August, 1902, and her appeal was dismissed by the High Court on the 16th 
November, 1904, and as against her that decree was made absolute on the 
27th November, 1905. An application for execution was made against all 
the defendants on the 21st December, 1905, based on the decrees of the 25th 
August, 1900, the 15th August, 1902, the 16th November, 1904, the 21st 
December, 1901, and the 27th November, 1905,” 


The defendants contended that the decrees of the 25th 
August, 1900, and the 21st December, 1901, were time-barred. 
Prima facie the application was barred by limitation. But their 








1. (1927) I. L. R. 6 Pat. 780. 
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Lordships of the Privy Council held that the decrees of the 
25th August, 1900 and the 16th November, 1904, were steps in 
granting the plaintif; the relief to which he was entitled. The 
latter decree supplemented and completed the former and for 
the first time justified the plaintiff in applying for the joint 
execution of the decree. Time under the Limitation Act began 
to run from the date of the latter decree, or rather from the 
date on which it was made absolute, the 27th November, 1905, 
and consequently the application was not barred. From the 
reasoning adopted by their Lordships it does not appear to me 
that this case can be used as an authority for the position 
contended for by the appellant. Their Lordships do not say 
that time should be calculated from the 16th November, 1904 
(or rather from the 27th November, 1905) because this is the 
date of the final decree of the appellate Court but what they say 
is that time should be calculated from that date because “ It 
was then for the first time that the Court granted a complete 
decree to the respondent”. According to their Lordships the 
plaintiff was entitled to get a joint decree against all the defend- 
ants. But owing to an irregularity in procedure the decree 
which he obtained against one of the defendants was set aside 
and ultimately a decree was passed against that defendant. 
Their Lordships point out that the decree, dated the 15th 
November, 1904, was the second step in granting to the 
plaintiff the relief to which he was entitled, the first step being 
the original decree of the 25th August, 1900. Considered in 
this view, the decree of the 16th November, 1904 “supplemented 
and completed the decrce granted on the 25th August, 1900 and 
for the first time gave to the plaintiff that which alone would 
justify him in applying for the joint execution to which he was 
entitled”. Viewed in this light the decree which the decree- 
holder in that case was executing was an incomplete decree of 
the 25th August, 1900, completed by the decree passed on 16th 
November, 1904, and time was calculated from the date when 
the Court granted a complete decree to the decree-bolder. In 
the present case the decree-holder had obtained a complete 
executable decree on the date of the final decree. Speaking 
with the greatest respect I do not think the decision of the 
Privy Council in Ashfaq Husain v. Gauri Sahatl has been 
correctly applied by the learned Judges of the Patna High 
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Court in Somar Singh v: Deonandan Prasad Singhi. Now 
coming to the first ground, no doubt.the wording of the clause 
as it stands supports the conclusion arrived at by the learned 
Judges. But I think it is wrong to interpret the clause in this 
way ignoring the'context in which it appears. There can be no 
doubt that under the first clause the period for the execution of 
a decree is three years “ from the date of the decree or order’. 
This clearly means from the date of the decree or order that 
is sought to be executed. Then comes cl (2) which says, 
“(where there has been an appeal) the date of the final decree 
or order ...”. Appeal from what decree or order? 
Surely, appeal from the decree or order sought to be executed. 
This seems to me to be the only interpretation possible having 
regard to the context in which the clause stands. In the 
present case there has been no appeal against the final decree 
which is the decree sought to be executed and, therefore, time 
should be computed from the date of the final decree. It was 
argued for the respondent that the final decree is impcrilled by 
the appeal preferred against the preliminary decree and in case 
of his success in the appeal the final decree will have to be 
altered. True; but nothing stands in the way of the party con- 
cerned applying for the passing of a fresh final decree in 
accordance with the appellate decree; and this I believe is what 
15 generally done when after the passing of a final decree ‘by 
the first Court during the pendency of the appeal the appellate 
Court ultimately interfered with the preliminary decree. I am 
not satisfied that there is much substance in the argument 
that the final decree is imperilled- by the decree that may be 


passed by the appellate Court in the appeal against the preli- 


minary decree, and that, therefore, the time’ should be calculated 
only from the date of the appellate decree. 


Mr. Kuttikrishna Menon on behalf of the appellant has 
brought to my notice various cases, such as, Fakir Chand Man- 
dalv. Daiba Charan Parni8, Profulla Kumar Basu v. Mt. Soroj- 
bala Basu3, Jivaji v. Ramchandras, Sheo Prasad v. Anrud 
Singhs, Narsingh Sewak Singh v. Madho Das6 and Mulkk Raj 
v. Gurdttiah Shah Harichand?. Generally stated, in these cases 


1. (1927) I. L. R. 6 Pat 780. 


2, (1927) I. L. R. 54 Cal 1052, 3. A. I R 1931 Cal 332 at 334 
4, (1891) LL.R. 16 Bom. 123. ' 5. (1879) I. L. R. 2 AlL 273. 
6. (1882) I. L. R. 4 All 274. 7, A.I. R 1929 Lah. 283. 


R— 33 


258 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


it was held that appeals from orders refusing to set aside 
ex parte decrees are not to be regarded as appeals from the 
decrees themselves and therefore cannot be availed of by the. 
decree-holder to save his application to execute the decree from 
the bar of limitation under Article 182, clause (2). These 
cases do not apply to the present case inasmuch as there were 
no appeals in these cases against the decrees sought to be 
executed. 


For the above reasons, I am of opinion that in the present 
case the period of limitation should not be computed from the 
date of the High Court’s decree on 20th March, 1923, but 
should be computed from the date of the final decree on 
30th September, 1919. I think this conclusion follows from a 
true interpretation of Article 182, clause (2) of the Limitation 
Act having regard to its context. 


The next question is whether time can be computed in this 
case from the date of the amended decree. Article 182, clause 
(4) prescribes “(where the decree has been amended), the date 
of amendment” as the starting point for limitation. Here 
again, if you rely merely on the express language of the clause 
the respondent’s contention should be upheld. In the present 
case before the amendment the decree had become admittedly 
barred. If the literal construction of Article 182, clause (4) 
is to be accepted, then it would enable the decree-holder to 
execute a barred decree, but I cannot believe that this result was 
intended by the legislature to follow from this provision. In 
Rabiuddin v. Ram Kanai Sent it was held that “a decree which 
is capable of execution and is not executed within three years 
from its date becomes dead and cannot be revived by a subse- 
quent application for amendment.” To the same effect is the 
decision in Jhamman Lal v. Daulat Ram. As against these 
decisions Mr. Govinda Menon for the respondent relies upon 
the following observations in Durga Prasad Das v. Kedarnath 
Nayek3 in support of his contention that the starting point of 
limitation is the date of the amended decree: 


“Where the legislature has provided that the time from which period of 
limitation for execution of a decree shovld begin to run where a decree has 
been amended, is the date of amendment, it is not for the Court of execution 
to enquire whether the amencment was picperly made, whether the onginal 
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decree was capable of execution or whether for any other reason the Court 
was wrong in making the order for amendment of the decree.” 


1 agree that it is not the duty of an executing Court to 
consider whether the amendment has been properly made, but 
it has to decide whether the application is barred by limitation 
or not. I do not think it is necessary to discuss this decision 
any further as it runs counter to the previous decision of the 
Calcutta High Court itself, Rabiuddin v. Ram Kanai Seni, 
already noticed; and as in that case when the application which 
was said to have been barred was filed, there was already an 
execution application pending which was within time. The 
final decree in the case was made on the 8th May, 1924 and the 
first application for execution was filed on the 7th May, 1927. 
In the course of narrating the facts of the case the learned 
Judges say, “It is unnecessary to mention that the execution 
was asked for of the amended decree-in continuation of 
the application presented in Court on the 7th May, 1927.” In 
this view the learned Judges’ conclusion that the execution 
application was not barred by limitation seems unobjection- 
able whatever may be said against their observations quoted 
above. In my opinion a decree which has already become 
barred by limitation cannot be revived for purposes of execution 
by a subsequent amendment. I must not fail here to point out 
that the appellant’s learned counsel objects to the respondent 
relying on the amended decree for the reason that no notice was 
given to his client at the time when the amendment was made. 
The amendment of the decree was not relied on in the first 
Court as a ground for saying that the applications for execution 
were not barred by limitation. The point was taken for the 
first time in the appellate Court and the learned Judge has not 
auywhere in his judgment stated that notice of amendment 
was Or was not sent to the appellant. In the view I take that 
the amended decree cannot in the present case form the start- 
ing point for limitation there is no need for considering whether 
the notice of amendment was as a matter of fact sent to the 
appellant and if not whether the amended decree can be relied 
on to save limitation. 

In the result I set aside the decision of the Lower Court 
and restore that of the District Munsif with costs here and in 
the Court below. 

K. C. Appeal allowed. 


1. (1920) 59 I. C, 186, 7 
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[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 

PRESENT :—SIR Horace OWEN ComptTon BRASLEY, Ki., 
Chief Justice, MR. Justice RAMESAM, Mr. JUSTICE SUNDARAM 
CHETTY, Mr. JUSTICE PAKENHAM WALSH AND Me. JUSTICE 
BURN. : 


The Commissioner of Income-tax, Madras .. Pehttoner* 
v. : 
The Madura Hindu Permanent Fund, Ltd. .. Respondent. 


Income-tax Act (XI of 1922), Ss. 3 and 10 (2) (isi) and Explanation— 
Fund registered as Company—Capttal consisting of recurring subscriptions 
—'' Guaranteed interest” paid thereon by Fund, if tawable as profits— 
Applicadslity of Styles’ case—Subscriptions, if borrowed capital. 


The Madura Hindu Permanent Fund was incorporated as a limited 
company under the Companies Act of 1882. Its objects were stated to be 
(a) to enable persons to save money; (b) to invest their savings in landed 
property and Government promissory notes; (c) to secure loans at favourable 
rates of interest and to grant loans on sound securities The capital of the 

und was contributed by two classes of subscribers at the rate of Re. 1 per 
mensem per share, the 4 class subscriber for 45 months, the B class subscriber 
for 84 months. At the end of the period, the former was paid off Rs. 50, the 
latter Rs. 102-8-0, and the account was closed. The amount so paid to the 
subscribers in excess of their subscriptions was called “ guaranteed interest” 
which the Fund claimed to be entitled to deduct from its income in computing 
its taxable profits. It was assumed for the purpose of the reference that the 
transactions of the Fund were confined to its members though the rules 
provided for loans also to non-subscribers and to registered Co-operative 
Societies. 

Held, (i) that the ruling in The New York Life Insurance Company 
v. Styles, (1889) 14 A. C. 381, had no application to the facts of the case, 
because it dealt with only a surplus of the premium originally subscribed by 
the shareholder over the sum actually utilised for the common purpose and 
there was no payment or receipt of interest. Jn the present case, on the other 
hand, the guaranteed interest was interest earned and constituted a part of 
the profits. 


Obiter: The decisions in The Board of Revenue v. Mylapore Hindu 
Permanent Fund, (1923) L L. R 47 Mad. 1 (S. B.) and The English and 
Scottish Co-operative Society v. Commissioner of Income-tax,(1929) 3 I. T. 
C. 385, were erroneously based on Styler case which had, in fact, no apph- 
cation to those cases, though they could not be said to have been wrongly 
decided. 


(ui) that the Fund was not really a Company, the amount of recurring 
subscriptions paid periodically by the shareholders or subscribers was not 
share capital or borrowed capital as ordinarily understood. It was something 
different from both, but in view of the Explanation to S 10 (2) (iii) of the 
Income-tax Act, it should be deemed a borrowing of capital. It partook the 
nature of a loan on which the Fund contracted to pay a fixed interest which, 
not being in any way dependent on the earning of profits, could be deducted 
from the profits and gains of the Association under S. 10 (2) (sin of the Act, 
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Case stated by the Commissioner of Income-tax, Madras, was 
as follows :— 


I have the honour to refer the following case for the decision 
of the Honourable the Judges of the High Court under S. 66 (2) of 
the Indian Income-tax Act (hereinafter referred to as the Act). 


2. The Madura Hindu Permanent Fund, Ltd. (hereinafter 


referred to as the Fund) is a company registered under the Indian - 


Companies Act. A copy of its Memorandum and Articles of 
Association is appended—Exhibit A. | 


3. The objects of the Fund are (Clause 3 of the Memorandum 
of Association) :— 


. (a) to enable persons to save money; 


(b) to invest their savings in landed property and Government promis- 
sory notes; 


(c) to secure loans at favourable rates of interest and to grant loans to 
the societies registered under the Co-operative Credit Societies Act . . . and 
(d) to do all such other things as are incidental or conducive to the 
attainment of the above objects. 
4, The nominal capital of the company is Rs, 30,00,000 divided 
into 25,000 shares of Rs. 84 in ‘B’ class and 20,000 shares of 
Rs. 45 each in ‘A’ class. 


There are three classes of subscribers to the Fund:‘A, B’ 
and “CC, ‘A’ class subscribers pay a monthly subscription at the 
rate of Re. 1 per share for 45 months. ‘B?’ class subscribers pay 
at the same rate for 84 months. These two classes of subscribers 
form the shareholders of the Fund though no share certificates are 
issued to them. ‘C’ class subscribers do not pay a monthly sub- 
scription but pay a single fee of Rs. 2 at the time of admission. 
Subscribers of this class are not entitled to share in the profits, 
and cease to be members when the loans taken by them are dis- 
charged, or, if they have not taken any loans, on the expiry of 
3 years from the date of their admission. (Art. 3.) 

5. The share account of an ‘A’ class subscriber is closed on 
the expiry of 45 months by his being paid Rs. 50 and that of a “B” 
class subscriber on the expiry of 84 months by his being paid 
Rs. 102-8-0. The difference between the amount returned to him 
at the end of the stipulated period, vis., Rs. 5 in the case of an‘ A’ 
class subscriber and Rs. 18-8-0 in the case of a ‘B’ class subscriber 
is called the guaranteed interest. The amount paid as such interest 
during the year of account came to Rs. 68,462-13-3. 

These two classes of subscribers are also entitled to be paid 
profits, if on an annual settlement of the accounts, the Fund has 
made any profits. (Arts. 9 and 49.) a 
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F. B. 6. Fixed and Current Deposits may be received from any one 
a whether a subscriber or not. (Art. 45.) 
e 
Commis- 7. The Fund grants four kinds of loans: Simple loans, 
sioner of 


ordinary mortgage loans, loans with personal sureties and extra- 
Madras -ordinary loans. The first three kinds of loans are granted only to A 
v. and B class subscribers and the fourth kind to all classes of sub- 
a ae , 8cribers [Art. 10 (a) to (d)]. The total of loans outstanding at 
Hindu the end of the year of account was Rs. 11,11,263. Of this sum 
Permanent Rs. 10,72,748 represented loans to 4 and B class subscribers and 
“und, kti Ra 38,515 represented loans to C class subscribers, Thus one of 
the loans outstanding at the end of the year were advanced to 
persons who were not subscribers. 


Loans may also be granted to non-subscribers on the security 
of their deposits [Art. 10 (2) (c)] and to Co-operative Societies 
[Art. 10 (3)]. The Fund states (and it is not disputed by the 
Department): 

(1) that no loans have ever been granted to Co-operative 
Societies, and 


(2) that as it has a considerable surplus on its hands the Fund 
has not been receiving fixed deposits and that consequently there 
have been no loans to non-subscribers. 


8. The profits are to be arrived at after setting aside what is 
due to the subscribers in the shape of principal and interest. After 
setting aside one-eighth of the surplus to a Reserve Fund the balance 
is to be divided between the subscribers (i. e., A and B class) and 
the Directors in the proportion of 3:1 (Art. 49). The profits are 
to be disiributed to the subscribers with reference to the number 
of shares held by them and the number of months during which 
they have held them (Art. 49). 


9. The Fund received the following income during the year 
of account ended 20th January, 1930 (which is the year of account 
relating to the assessment of the year, 1930—1931, the assessment 
which is now in question) :— 

From ‘A’ and ‘B’ class subscribers .. Rs. 84,205-14-2 (made 
up of interest on loans, 
admission fees and mis- 
cellaneous fees). 

From ‘C’ class subscribers .. Rs, 2,808-48 (made up 
of interest and miscel- 
laneous fees). 

From others .. Rs. 12,698-8-0 (interest 


7 from Banks; interest 
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on closed and decree 
accounts, etc.). 
House rent .. Rs. 1,194-14-0. 


Total Rs. 1,00,907-8-10 


The expenditure side of the profit and loss statement shows 
the following items :— 
Rs. A. P. 
Guaranteed interest to ‘A’ and ‘B’ class sub- 
scribers =.. 68,462 13 3 
Interest paid to “A ' and‘ B’ class subscribers on | 


Fixed Deposits m 6 9 3` 


Interest paid on moneys deposited by employees a 
security and on moneys belonging to the Establish- 
ment Provident Fund ae 850 14 3 


Interest paid to non-subscribers (on amounts due to 
them but kept in the Fund pending the furnishing 


by them of proper security ) gi 139 12 0 
Establishment .. 10308 5 1 
Contingencies .. 6,790 13 10 


Total Rs. 86,559 3 8 


The net profit according to the profit and loss statement was 
Rs. 14,348-5-2, 

10. For the assessment of the year 1930—1931, the Fund 
returned a profit of Rs. 14,348 accordingly. In arriving at this 
figure the Fund deducted from its earnings the ‘guaranteed interest’ 
amounting to Rs. 68,462-13-3 which it had paid to its shareholders 
“A” classand ‘B’ class. The Incame-tax Officer examined the 
question whether the Fund was a mutual benefit society and came 
to the conclusion that it was not. His reasons were that the Fund 
dealt with a class of shareholders, vis., the ‘ C` class, who did not 
subscribe any capital and did not share in the profits and that its 
by-laws provided for loans to other ‘ outsiders’ as well, vig., non- 
subscribers and Co-operative Societies. He held that there was no 
reason to confine the assessment to income from ‘outside’ and 
proceeded to compute the profits as in the case of an ordinary 
trading concern. 

In arriving at the net figure of profits he held that the pay- 
ment of the guaranteed interest to‘A’and‘B’ class subscribers 
was mercly a division of profits and that the interest was therefore 
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not a deduction admissible under the Act. He accordingly added 
this amount to the income returned and after making certain other 
adjustments determined the total income to be Rs. 84,520 and levied 
tax accordingly. i 


11. The Fund’s appeal to the Assistant Commissioner was 
unsuccessful. 


12. The Fund now requires me to refer to the High Court 
various questions of law said to arise out of the order passed under 
5.31 of the Act. Inthe form in which they are framed these 
questions are not suitable for reference. The matters in dispute 
are covered by the two questions which I have framed below. I 


< have not raised the question whether this Fund is a “ Mutual 


Benefit Society” because that expression has no well-defined 
meaning and no answer to the question would be of material assist- 
ance. Moreover, no such question has been framed in the 
application for reference. 


The Income-tax Officer has’ based his decision in this case 
mainly on the existence of the ‘C’ class subscribers, who 
become entitled to loans but hold no shares in the Fund. It appears 
to me that this distinction between the shareholder and the non- 
shareholder is not fundamental and that broader issues are involved. 
The Fund may alter its rules (and I understand has altered them) 
so as to make it compulsory for ‘C?’ class subscribers to become 
shareholders, and these broader issues would still have to be faced, 
not only in this case but also in dealing with other similar Funds. 
In my opinion there are two questions here arising for decision, 
although the second of these does not arise if an affirmative answer 
is given to the first. These questions, which are as follows, I 
refer accordingly for the decision of théir Lordships :— 

Q. I.—Are the facts of this case such that the ruling in The New York 
Life Insurance Company v. Styles! can be applied to them? - 


Q. I1.—]f the Fund is conducting a business and making a profit, is the 
“guaranteed interest” to be deducted in computing that profit as being “interest. 
on borrowed capital” within the meaning of section 10 (2) (1) of the Act 2 


My opinion on these questions is as follows :— 

Question I.— I wish to begin by admitting that the facts of this 
case bear a very close resemblance to those which were considered 
in the case of The Secretary, Board of Revenue v. The Mylapore 
Hindu Permanent Fund, Lid.8 In that case the question referred 
for decision was Question No. II above, but the finding of the 
Court amounted to a decision on Question No. I, which had‘not been 








1. (1889) 14 AC, 381: 2 T. C. 460. 
e 2. (1923) L L. R. 47 M. 1:1 L T. C. 217 (s.B.). 
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referred and stated and this finding was of such a nature that it 
precluded consideration of Question No. II. In these circumstan- 
ces I respectíully suggest that a further and perhaps final pro- 
nouncement on this type of case is necessary; and I venture to 
request the Court to consider the facts afresh and not to regard this 
case as concluded by the decision in the Mylapore caset. 


The facts in the case of The Trichinopoly-Tennore Hindu Per- 
manent Fund, Lid. v. The Commissioner of Income-tax® were 
found to differ markedly from those of the Mylapore Fund case. 
Nevertheless, I hope to show that in this case, as in the 
Trichinopoly case8, the facts establish the existence of a profit- 
making concern, and that the decision then arrived at is directly 
applicable here. 


The question, then, is whether the element of “ mutuality,” as 
it has been called, which was found to present itself in certain of 
the transactions of the New York Life Insurance Company (not of 
course in that Company’s business as a whole) can be traced in the 
facts of the case now before the Court It was found in the New 
York case’, if I may recapitulate the facts very briefly, that a certain 
number of people had combined their funds for the purpose of 
mutual insurance, and that what was claimed to be profit was 
merely the amount by which the total sum subscribed exceeded the 
total sum actually utilised for the common purpose. This surplus, 
it was found, was not a profit, because it resolved itself into sums 
contributed for a common purpose and returned to the contributors 
as being no longer required for that purpose. Thus there was no 
element of profit at any stage in these transactions. And in parti- 
cular, it may be noted, that there was no payment or receipt of 
interest. 


Now it is suggested that the transactions of the Madura Hindu 
Permanent Fund are of a similar character because all loans are in 
practice advanced (although the Fund is legally empowered to grant 
loans otherwise) to the shareholders who constitute the members 
and proprietors of the Fund. The existence of ‘C’ class subscrib- 
ers, who are borrowers but not shareholders, is here a disturbing 
factor, but, as I have already indicated, it should not, in my opinion, 
be made a deciding factor in the case Leaving this aside for the 
moment, and assuming that all loans are made to members of the 
Fund, it is said that because money is borrowed from the Fund by 
the very people (or some of them) whose contributions have formed 
the Fund, the interest which the Fund as a whole derives from the 





1, (1923) I. L. R. 47 Mad 1: 11. Tv C 217 (S. BJ). 
2. (1927) 53 AL L. J. 831:2 I. T. C. 386 (F.B.). 
3. (1889) 14 A. C. 381:2 T. C. 460. . 
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borrowers is an “earning from within” and is akin to the surplus 
which was the subject of the decision in the New York case.1 


It is necessary, therefore, to repeat that that surplus was not 
an “earning” at all, It was not found that the Company had 
made a profit which was exempt from taxation because it was 
“earned from within”. It was found, on the contrary, that so far 
as certain specific transactions were concerned no profit was 
either intended to arise or had in fact arisen. That isa very 
different thing from saying that when a body of persons lends 
money to one of its members, the interest paid on the loan is not 
profit, or being profit is by reason of its origin cxempt from 
income-tax. 


In the facts of this case the element of profits is conspicuous 
throughout. The object of the Fund considered as a body is clearly 
profit. It carries on an ordinary banking business, and the interest 
which it earns is ordinary bankers’ profit. The profit does not 
cease to be a profit because it is made by the Fund as a body 
trading with its individual members. Similarly, the member who 
invests his money in the Fund does so primarily with a view to the 
profit which comes to him partly in the shape of guaranteed interest. 
and partly in the shape of dividends. It is from his point of view 
an ordinary earning investment. There is no question of his money 
being contributed for expenditure on a common purpose, and of 
only so much being returned to him as is not found to be required 
for that purpose. On the contrary, the whole of his contribution is 
returned, and with it an additional sum which, in my opinion, (as 
will appear later) is merely a dividend under another name, but 
which in any case is certainly a profit accruing to him, and nota 
mere refund. 

Again, it is instructive to consider more closely the object with 
which the subscriptions were made. In each case it may be said that 
there wasa common purpose, and that the object of the subscrip- 
tions was to establish a fund to be used for that purpose. But here 
the resemblance ceases, and the differences are far more significant. 
In the New York casel the money was intended to be spent for the 
common purpose, which was that of providing insurance benefits. 
Here there is no intention of spending the money—the intention is 
to lay it out at a profit, 

My view, therefore, is that the facts of this case bear no resem- 
blance to those of the New York Life Insurance Company's easel, 
the distinguishing feature being that whereas the transactions of the 
company, which were considered in that case, were transactions into 


A 1, (1889) 14 A. C. 381: 2 T. C. 460. 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 267 


which the element of profit did not enter, the element of profit is 
here present in one of its most obvious forms—in the form of 
interest on loans. 


I therefore submit that this question should be answered in the 
negative. 

Question TI.—If it is correct to describe the transactions of the 
Fund as a banking and money-lending business carried on with a 
view to profit, the further question arises which was put but not 
answered in the Mylapore Fund casel, vis., whether the sum 
paid to “A” and “B” class subscribers in the shape of “ guaran- 
teed interest,” amounting here to Rs. 68,463, was expenditure 
incurred for the purpose of earning that profit or was part of the 
profit itself. It is claimed as expenditure on the ground that the 
money supplied to the Fund by these subscribers, which is un- 
doubtedly used by the Fund as its money-lending capital, is “borrowed 
capital” within the meaning of S. 10 (2) (iii). Now this money 
represents the working capital of the Fund. It has no other capital. 
This capital is, no doubt, a fluctuating sum, and the individual 
subscriptions which compose it are not placed permanently in the 
Fund, but are returnable to the members along with the guaranteed 
interest. The inference from these facts which is suggested on 
behalf of the Fund is that the Fund has no capital of its own, and 
that the money which it lends out is“ borrowed ” from the individual 
members. But in view of the terms of the Memorandum and 
Articles of Association of the Fund I do not think it can be said 
that the Fund has no capital. The Memorandum and Articles 
provide for the raising of capital which may amount to 30 lakhs of 
rupees. The capital is contributed by members in the form of 
subscriptions (not loans or deposits). The subscriptions are 
refundable in due course, but so long as they are in the Fund’s 
possession they are the capital of the Fund contributed by its 
members, and are not borrowed money. Presumably if a liquida- 
tion of the Fund were to take place, the members would not rank as 
creditors, in respect of these contributions, on the same footing as 
“ outside” creditors, but would merely be entitled to share what 
remained of the assets after these creditors had been satisfied. 

Turning to the other side of the question, the profits made by 
the Fund are distributed in the shape of (a) guaranteed interest, 
and (b) dividends. The guaranteed interest comes from the same 
source as the dividends, vig., in the main from interest on money 
lent out by the Fund. Both alike represent profits of the Fund, 
though the principle of distribution is different. The guaranteed 
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interest is perhaps comparable to the dividend paid by an ordinary 
Company on its preference shares. The fact that the profit is 
distributed in this form does not alter its character of profits. 

In my opinion, therefore, this question alsd should be answered 
in the negative. 

M. Patanjali Sastri for petitioner. 

S. Srinivasa Atyangar for K. Rajah Atyar for respondent. 

The Court delivered the following 


, JUDGMENTS. The Chief Justice. — This reference by the 
Commissioner of Income-tax, Madras, under S. 66 (2) of the 
Income-tax Act (XI of 1922) has arisen out of an assessment 
to income-tax of the profits of the Madura Hindu Permanent 
Pund, Limited. This Fund was incorporated as a limited 
company in 1894 under the Indian Companies Act (VI of 
1882). Its Memorandum of Association shows that the objects. 
of the Fund are: 


(a) to enable persons to save money; 


(b) to invest their savings in landed property and Government 
promissory notes ; 


(c) to secure loans at favourable rates of interest and to grant loans 
on sound securitics; to grant loans to societies registered under the Co- 
operative Credit Societies Act; and 


(d) to do all such other things as are incidental or conducive to the 
attainment of the above objects. ` 
The nominal capital of the Fund at its inception was stated 
to be Rs. 2,99,964 divided into 3,571 shares of Rs. 84 each to 
be paid in monthly instalments of one rupee. This was raised 
in 1896 and again in 1902 by the addition of further shares of 
the same denomination. In 1906 a new class of shares of 
Rs. 45 each was introduced, and in 1909, 1914, 1915, 1923, 
1927 and 1929 the numbers of the shares in both classes were 
raised until in the last year the capital was stated to be 
Rs. 38,70,000 divided into 30,000 shares of Rs. 84 each (‘B’ 
class shares) and 30,000 shares of Rs. 45 each (‘A’ class 
shares). 
The capital of the Fund is contributed by these ‘A’ and 
‘B?’ class subscribers at the rate of Re. 1 per mensem per share. 
The subscribers in ‘A’ class goon paying their subscriptions for 
45 months ‘and those in ‘B?’ class for 84 months. As soon as 
‘A’ class subscriber has paid Rs. 45 for one share in this manner, 
his account, in so far as that particular share is concerned, is 
closed, and he is paid off with a sum of Rs. 30. A ‘B’ class 
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subscriber is paid off at the end of 84 months with Rs. 102-8-0. 
The amounts of Rs. 5 and Rs. 18-8-0 thus paid out to ‘A’ and 
‘B’ class subscribers in excess of their subscriptions to the Fund 
are called “ guaranteed interest”. 


During the year of account (ending with the 20th January, 
1930) there was also a third class of subscribers (‘C’ class). 
These subscribers did not pay any periodical contributions but 
paid a subscription of Rs. 2 on entry into the Fund. They had 
no share in the profits but were entitled to obtain loans from 
the Fund and their accounts were closed when they repaid their 
loans or at the expiry of three years from the date of admission 
if they did not take any loan. For the purpose of this reference 
it is not necessary to take into account the existence of these 
subscribers in ‘C’ class. 


The rules make provision for the receipt of fixed and 
current deposits from any person, whether a subscriber to the 
lund or not. The rules also make provision for the grant of 
loans not only to subscribers but also to non-subscribers and to 
registered Co-operative Societies. But in fact no fixed deposits 
have been received, and no loans have been made either to non- 
subscribers or to Co-operative Societies. The reference has 
therefore heen made, and falls to be dealt with, on the assump- 


tion that all the transactions of the Fund are with its own - 


members. It 1s the members of the Fund who subscribe the 
capital, and it is to the members of the Fund that the subscribed 
capital is lent. 


During the year of account the Fund received a total 
income of Rs. 1,00,907-8-10 made up as follows :— 


Rs. A. P. 

From ‘A’ and ‘B’ class subscribers .. 84205 14 2 
» ‘C’ class subscribers ' .. 2808 4 8 

„ others .. 12,698 8 0 
House rent .. 1,194 14 0 


From this the Fund claimed to be entitled to deduct 
Rs. 86,559-3-8 made up as follows :— 
Rs. A. P. 
Guaranteed interest to ‘A’ and ‘B?’ class- 
subscribers .. 68,462 13 3 
Interest paid to ‘A’ and ‘B’ class subscribers on 
Fixed Deposits os 6 9 3 


F. B, 
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Interest paid on security deposits and Provident Rs. A P. 


Fund l 850 14 3 
Interest paid to non-subscribers se 139 12 0 
Establishment .. 10308 5 1 
Contingencies .. 6,790 13 10 


This left a net profit according to the Fund of 
Rs. 14,348-5-2, and that figure was returned to'the Income-tax 
Officer. The Income-tax Officer made certain minor adjust- 
ments. He allowed in the main all the items of expenditure 
except the item of Rs. 68,462-13-3. He held that this was a 
profit earned during the year and therefore liable to be assessed 
to income-tax. His decision was based mainly upon the point 
that the Fund had dealings with ‘C’ class shareholders who 
were not subscribers of capital and not sharers in the profits. 
He was influenced also by the fact that according to the by- 
laws loans could be made to persons who were not members of 
the Fund and to Co-operative Societies. As already indicated, 
these circumstances have to be left out of account in dealing 
with this reference. 

The Fund appealed to the Assistant Commissioner of 


Income-tax and the appeal was dismissed. The Fund there- 
upon applied to the Commissioner of Income-tax to make a 


‘reference to this Court under S. 66 (2) of the Income-tax Act. 


The Commissioner considers, agreeing with the Income-tax 
Officer and the Assistant Commissioner, that this amount of 
Rs. 68,000 distributed in the shape of “ guaranteed interest” 
forms part of the profit earned by the Fund, (by trading with 
its own members), and that this would be assessable to income- 
tax if it were not for the decision of this Court in the Mylapore 
Fund casei. The Commissioner admits that the facts of the 
present case are very similar to those of the Mylapore Fund 
casel, and as the decision in the Mylapore Fund case1 was 
based pon the case of The New York Life Insurance Co. v. 
Styles? he has framed the questions which he desires to refer 
in the following form :— 


Question I. —Are the facts of this case such that the ruling in The New 
York Life Insurance Company v. Styles? can be applied to them? 


Question II.— If the Fund is conducting a business and making a profit, 
is the “ guaranteed interest” to be deducted in computing that profit as being 





1. (1923) I. L. R. 47 Mad. 1: 11. T. C 217 (S.B.). 
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“interest on borrowed capital” within the meaning of S. 10 (2) (iñ) of 
the Act? 

With regard to the first question what were the facts in 
The New York Life Insurance Company v. Styles? They 
were that the life insurance Company had no shares or share- 
holders. The only members were the holders of participating 
policies, each of whom was entitled to a share of the assets and 
liable to all losses. A calculation was made by the Company 
of the probable death-rate among the members and of the pro- 
bable expenses and other liabilities, and the amount claimed 
for premiums from members was commensurate therewith. 
An account was annually taken and the greater part of the 
surplus of such premiums over expenditure referable to these 
policies was returned to the policy-holders as bonuses, either by 
addition to the sums insured or in reduction of future pre- 
miums. The remainder of the surplus was carried forward as 
funds in hand to the credit of the general body of members. It 
was admitted that the income derived by the Company froin 
investments and from all transactions with persons not 
members, was assessable to income-tax. It was held by Lords 
Watson, Bramwell, Herschell and Macnaghten, Lord Halsbury, 
L. C. and Lord FitzGerald dissenting, that no part of the 
premium income received under participating policies was 
liable to be assessed to income-tax as profits or gains under 
Schedule D. Lord Halsbury, L. C. and Lord FitzGerald held 
that the surplus returned or credited to members was liable to 
income-tax. In this case the majority of their Lordships 
distinguished the case from Last v. London Assurance Cor- 
poration’ the income in that case being derived from transac- 
tions with persons not members and not from mutual insurance 
between members only. That is what the headnote to S tyles’ 
casel states. Lord Watson on page 393 says: 


“The main and to my mind essential difference between Lasts case ? 
and the present, consists in the fact that in this case the policy-holders are 
not outsiders, because they, and they alone, are members of the company, 
In Las?’s case? the insured and the corporation stood to each other in no 
other relation than that of creditor and debtor; they were in all respects 
separate and independent bodies, without community of rights and interesis, 
their sole connection being a right on the one part to pay premiums, witha 
counter obligation, when these had been duly settled, to pay the sum insured” 


and on page 394: 
“When a number of individuals agree to contribute funds for a common 


purpose, such as the payment of annuities, or of capital sums, to some or all 


1. (1889) 14 A, C 381: 2 T. C. 460, Z (1885) 10 A. C. 438 > 
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of them, on the occurrence of events certain or uncertain, and stipulate that 
their contributions, so far as not required for that purpose, shall be repaid to 
them, I cannot conceive why they should be regarded as traders, -or why 
contributions returned to them should be regarded as profits. That consi- 
deration appears to me to dispose of the present case. In my opinion, a 
member of the appellant company, when he pays a premium, makes a 
rateable contribution to a common fund, in which he and his co-partners are 
jointly interested, and which is divisible among them, at the times and under 
the conditions specified in their policies.” 

On page 396 Lord Bramwell states with reference to the 
facts in Last v. London Assurance Corporationi as follows :— 


“I understand the principle of that decision to be, that there.was a 
Company making profits, meaning to make profits, not from its own members, 
but fiom those it dealt with; that although it returned two-thirds of those 
profits to those it dealt with, they were not the less profits, and that therefore 
income-tax was payable on them. I thought, and still think, that wrong. I 
thought that the profits were only what remained, after the return they had 
agreed to make, on what was divisible among the shareholders. But which- 
ever opinion is mght, and it must be taken that the opinion of the majority 
was, it seems clear that it does not govern this case. There were in that 
case two bodies, the shareholders and the assured. The object of the 
former was to make profits in dealing with the latter, and as much profit as 
they could, giving them no better terms than were necessary to attract 
business, Here there is one body only, the assured, who are not dealing with 
another body, and are not to make profits, but to insure themselves and each 
other on terms as low as can be consistent with safety and solvency. In that 
case it was the insurers who were taxed; iu this it is the assured. I think 


thé cases wholly different.” 
On page 411 Lord Macnaghten says: 


“ Certain persons agree to insure their lives among themselves, on the 
principle of mutual insurance. They take care to admit none but healthy 
lives. They contribute according to rates fixed by approved tables, and they 
invite other persons to come in and join them by insuring their lives on 
similar terms. The rates fixed by the tables are taken as being sufficient to 
provide for expenses, to meet liabilities, and to leave a margin for tontingen- 
cies. What is to become of the surplus if everything goes right? The 
practice is to take an account every year of assets and liabilities, and to give 
the insured the benefit of the surplus, either by way of 1eduction of premium 
or by way of addition to the sum insured. It can make no difference in 
principle whether the surplus is so applied, or paid back in hard cash. In 
cither case it is nothing but the return of so much of the amount contributed 
as may be in excess of the amount really required.” I do not understand how 
this excess can be regarded from any point of view or for any purpose as 
gain or profit earned by the contributors. 1 do not understand how persons 
contributing to a common fund in pursuance of a scheme for their mutual 
benefit—having no dealings or relations with any‘outside body—can be said 

have made a profit when they find that they have overcharged themselves, 
and that some portion of their contributions may be safely refunded. If 
profit can be made in that way, there is a field for profitable enterprise, 


capable, I suppose, of indefinite expansion” 
“At the bottom of page 412 he continues: 

“I do not think that that decision (Last v. London Assurance Corpora- 
tion)! compels your Lordships to hold in a case like the present, where 
the, business is a mutual undertaking pure and simple, that persons who 
Rr eek SS SS 

s 1. (1885) 110 A. C 438. | 
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contribute in the first instance more than is wanted, and then get back 
the difference, are earning gains or profits, and so liable to income-tax.” 


On page 410 Lord Herschell says: 


“ Once shew that profits are made by trading and they are taxable, 
whatever the purpose io which they may be applied. But in the present case 
I cannot see that the income sought to be taxed is profit arising from 
trading.” 


It is obvious that in one respect—and it certainly is an im- 
portant one—the facts of this case differ from those in The 
New York Life Insurance Co. v. Styles!. In the latter case the 
fund sought to be taxed was the surplus arising out of an over- 
estimate. It was nothing that had been earned. A member 
who paid a premium of £50 got back not more than the £50 
contributed by him either by means of a cash bonus or by re- 
duction of premium. Their Lordships in that case were 
therefore dealing only with a surplus. Here the facts are 
quite different because the guaranteed interest is certainly in- 
terest which has been earned. The New York Life Insurance 
Co. v. Siylesl therefore can have no application here; nor could 
the decision in The Board of Revenue v. The Mylapore Hindu 
Permanent Fund’ case have been rightly based upon it. The 
only support that it gives to that case are the observations of 
Lord Bramwell, Lord Watson and Lord Macnaghten and Lord 
HerschellH—where the fact that the business was a mutual 
undertaking pure and simple was so stiongly emphasised. 
Styles’ case was also the basis of this High Court’s decision 
in English and Scottish Co-operative Society v. Commis- 
stoner of Income-tax3. It is not necessary to refer to the 
facts of that case because the point for consideration is 
shortly set out in the concluding portion of Odgers, J.’s judg- 
ment as follows :— 

“ If therefore this return of interest on the share capital to the persons 
called shareholders, namely, the Co-operative Wholesale Society and the 
Scottish Co-operative Wholesale Society, is simply, as it appears to be and as 
is sworn by the affidavit of Sir Fairless Barber, merely a return on the 
amount of its subscribed capital or a handing back of a portion of the 
amount subscribed and in no sense a dividend on the profits earned by the 
Company, then I think it falls within the ambit of Styles’ case! ; and if that 
is so, it is simply a return in another form of the rateable dividend in R. 20 
(e). It is clearly not a division of profits in the ordinary sense but is purely 


notional, for we are told that no moncy changes hands, This notional profit 
is calculated on the difference between the market price of the com- 


A Sergent 


1, (1889) 14 A. C. 381:2 T. C. 460. 
2. (1923) L L. R. 47 Mad. 1:1 L T.C. 217 (S. BJ). : 
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modities at the time they are disiributed to the members of this Society and 
the actual cost of their production to the Society when ascertained. This so- 
called profit is distributed in the six ways provided for by R. 20 and on this 
so-called profit after allowing for depreciation, interest is to be paid on the 
share capital, ¢¢., to the only two members of the Society in proportion to 
their contributions to the capital. Iam unable to see on the facts of this 
case as disclosed in the rules and on the only evidence we have, namely, the 
afidavit of Sir Fairless Barber, any evidence of a profit being made by sales 
to persons outside the membership of the Society. There is no evidence as 
stated above that any other societies except the two named in R 5 have 
been admitted to membership. It seems to me that this is a case of a purely 
mutual concern. We know that the whole of the produce raised and exported 
by the Association is in fact divided among these two members.” 


I think that it is hardly right to say that The New York Life 
Insurance Co. v. Styles! governed either of the two cases 
referred to—and it does not govern this case—although the 
observations made by their Lordships in their judgment cer- 
tainly support the result arrived at in both. Iam not disposed 
to say therefore that those two cases were wrongly decided 
although, in my opinion, The New York Life Insurance Co. v. 
Stylesi does not govern them. I would answer Question No. I 
in that way although, in my opinion, it is not necessary here to 
consider the effect of the ruling in The New York Life In- 
surance Co. v. Stylesl or the two income-tax decisions of this 
High Court to which reference has already been made because 
I think that this question can be answered favourably to the 
assessees in Question No. II for reasons which I will now give. 
Of course if no profit has been eamed, then no question of 
deductions under S.10 (2) (iri) of the Indian Income-tax 
Act arises. But on the assumption that the assessees have 
earned a profit, I will proceed to the consideration of Question 
No. II. Is this guaranteed interest interest on capital borrowed 
for the purposes of the business where the payment of interest 
thereon is not in any way dependent on the earning of profits: 
For the Income-tax Commissioner it is contended that this 
guaranteed interest is interest on share capital, that interest 
on share capital must always be dependent upon its being 
earned by profits being made and that it is not capital borrowed 
for the purposes of the business within S. 10 (2) (sit) of the 
Indian Income-tax Act. It is to be observed that by cl. (5) of 
the Memorandum of Association there is to be a nominal capi- 
tal divided into shares and it is further argued that there is here 
a share capital, that the proprietors of the shares are sharehold- 








—— 


s 1. (1889) 14 A, C, 381:2 T. C 460. 
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ers and that the interest earned is profit made by the assessees. 
On the other hand the contention of the assessees is that this is 
not really share-capital at all but subscription-capital raised by 
recurring subscriptions paid periodically by the shareholders or 
subscribers, that the shareholders or subscribers are creditors of 
the Company and that as they must under the Articles of Asso- 
ciation be repaid the accumulated subscriptions plus the guaran- 
teed interest at the end of the specified period, these sub- 
scriptions cannot really be share-capital, although so described 
and of course a shareholder cannot demand repayment of his 
share-capital. The Income-tax Commissioner meets this point 
with the argument that the provision for the return to the 
shareholders of the amounts contributed by them is ultra vires 
because this Fund has chosen to get itself registered under the 
Indian Companies Act and it is therefore a Company and it must 
have capital and it is repugnant to the provisions of the Indian 
Companies Act for the capital of the registered Companies to 
be returned to its shareholders. Capital, of course, can be 
reduced but only with the sanction of the Court. In my opi- 
nion, the fact that the Fund is registered under the Indian 
Companies Act and is subject to its provisions is not by any 
means conclusive of a question which arises under the Indian 
Income-tax Act. The fact is that the machineries of the Indian 
Companies Act cannot be in its entirety adopted to a Fund such 
as this. This Fund and many similar are not really companies 
but Mutual Benefit Societies with a fluctuating capital dependent 
entirely upon the amount subscribed by their members and the 
repayment of subscriptions plus guaranteed interest to the 
members. The capital is bound to vary from time to time and 
to say that, whenever this capital is reduced by a repayment to 
the members, it is necessary to get the sanction of the Court 
would be to make such funds unworkable. In my opinion, 
although these subscriptions are called share-capital, they are 
not really so as that description is understood in its ordinary 
sense; nor is this capital borrowed for the purpose of the busi- 
ness as that capital is ordinarily understood. It is something 
different from both. That this is so and that the Legislature 
recognised the distinction is clearly shown by the Explanation to 
S. 10 (2) (4) of the Indian Income-tax Act where recurring 
subscriptions paid periodically by shareholders or subscribers 
in such Mutual Benefit Societies as may be prescribed are to'be 
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“deemed” to be capital borrowed within the meaning of S. 10 
2 (ut). If it is “deemed” to be capital borrowed then it is not 
really capital borrowed but is for the purpose of the Indian 
Income-tax Act to be so considered. The fact that no Mutual 
Benefit Societies have as yet been prescribed may be due to 
various causes with which we are not really here concerned. 
What we are concerned with is the apparent intention of the 
Legislature to recognise an association of persons not having 
share-capital but borrowing and lending from and to themselves 
for the mutual benefit of themselves. This borrowing is to be 
deemed to be a borrowing of capital and that being so the 
interest on it can be deducted from the profits and gains of the 
Association under S. 10 (2) (ti) of the Indian Income-tax Act 
if the payment of interest upon it is not in any way dependent 
on the earning of profit. For the Income-tax Commissioner it 
is argued that if the subscriptions to this Fund are to be treated 
as capital borrowed for the purpose of the business, the pay- 
ment of interest upon that capital is dependent upon the earn- 
ing of profits. If there are no profits, itis argued, there can 
be no interest; and a Company can only pay interest out of 
profits and cannot pay interest out of capital. The answer to 
that contention is that this Fund is really not a Company and 
that it is not paying interest on its share-capital but is paying a 
fixed interest to its members or subscribers who occupy the 
position of lenders to the Fund of sums of money upon which 
the Fund contracts to pay fixed interest and for which I am of 
the opinion the lender can sue the Fund in the same manner as 
any one who has lent money to a partnership or firm at a certain 
rate of interest could sue that partnership or firm for repay- 
ment of the principal and interest. It seems to me, therefore, 
that the guaranteed interest is interest on capital borrowed for 
the purpose of the Fund’s business and that its payment is not 
in any way dependent on the earning of profits. I would 
accordingly answer Question No. II in the affirmative. 


Ramesam, J.—I entirely agree with my Lord’s judgment. 
As I delivered the judgment in The Board of Revenue v. The 
Mylapore Hindu Permanent Fund, Lid.1 it 1s only proper to 
add that I also agree with my Lord in thinking that the actual 
decision in Styles’ case? did not govern the Mylapore Fund case 





1. (1923) I. L. R. 47 Mad. 1: 11. T. C. 217 (S. BJ). 
2, (1889) 14 A. C. 381: 2 T. C. 460. 
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“although the observations made by their Lordships in their 
judgment certainly support the result arrived at” in the latter 
case, and that it cannot be said that the case in The Board of 
Revenue v. The Mylapore Hindu Permanent Fund, Lid.1 was 
wrongly decided. That case arose under S. 9 of Act VITof 
1918. 


It is unnecessary now to say how exactly that decision 
ought to have been put—whether the guaranteed interest payable 
to subscribers was not “profits” at all within the meaning of 
S.9 of Act VII of 1918, or whether the subscriptions paid by 
the subscribers should be considered to be analogous to bor- 
rowed capital. It seems to me that the Legislature considered 
the decision right and sought to put it on the latier basis by 
adding the explanation to sub-cl. (ti) of S. 10 (2) of the pre- 
sent Act, the sections being otherwise similar. The fact that no 
Mutual Benefit Societies have been prescribed under the expla- 
nation does not, as pointed out by my Lord, prevent us from 
adopting the construction now adopted. 

The assessee will have his costs—which we fix at Rs. 500. 


Sundarant Chetty, J.—I am in entire agreement with the 
judgment of my Lord, the Chief Justice, and have nothing to 
add. 

Pakenham Walsh, J.—I agree with my Lord and have 
nothing to add. 

Burn, J.—I agree with my Lord the Chief Justice. 

S. R. Question I answered in the negatwwe ; 
Question Il tn the afirmative. 





PRIVY COUNCIL. 
[On appeal from the High Court of Australia. ] 


PRESENT :—Lorp ATKIN, Lorp TOMLIN, Lorp THANKER- 
TON, Lorp MACMILLAN AND SIR LANCELOT SANDERSON. 


Alexander Ewan Campbell Appellant* 
v. 
Thomas Ernest Rofe Respondent. 


Company—Shares—Preference shares—Power of directors to issue 
without resolution of the Company—Power conferred by Memorandum of 
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While the memorandum must state the amount of capital, divided into 
shares of a certain fixed amount, provision as to the character of the shares 
and rights to be attached to them is more properly made by the articles of 
association, which may be altered from time to time by special resolution of 
the Company. If equality of the shareholders is expressly provided in the 
memorandum, that cannot be modified by the articles of association. If 
nothing is aaid in the memorandum, the articles of association may provide 
for the issue of the authorised capital in the form of preference shares; if 
the articles do not so provide, or do provide for equality inter socios, the 
power to issue preference shares may be obtained by alteration of the articles. 
If the memorandum prescribes the classes of shares into which the capital is 
divided and the rights to be attached to such shares respectively, the company 
has no power to alter that provision by special resolution. 


Andrews v. Gas Meter Company, (1897) 1 Ch. 361, referred to. 


But where the memorandum gives the Company power to issue, inter 
alia, preference shares as part of the original capital and there is no pro- 
vision or restriction in that respect in the articles which only provide 
for future issue of new shares, the Company is entitled to exercise the 
powers expressly confeired on ıt by the memorandum and to issue part of 
the original capital as preference shares without a resolution. 


Gavin Simonds, K. C. and J. H. Stamp for appellant. 
Lionel Cohen, K. C. and C. Radcliffe for respondent. 


28th November, 1932. Their Lordships’ judgment was 
delivered by 


Lorp THANKERTON.—-This case arises out of the proceed- 
ings in the compulsory liquidation of the Marlow-Rolls Theatres, 
Limited (hereinafter called “the company’), of which the 
appellant is the official liquidator. The company, which had a 
brief existence, was incorporated in New South Wales on the 
29ih December, 1928, and went into liquidation onthe 4th 
September, 1929. 


The appellant sought to place the respondent on the list of 
contributories in respect of 8,000 preference shares allotted to 
him by the directors of the company on the 12th March, 1929, 
on the respondent’s application therefor, dated the 7th March, 
1929. The respondent disputed his liability to be placed on 
the list of contributories on the ground that no preference shares 
were ever validly created by the company. There was no 
resolution of the company creating preference shares, and the 
sole question in this appeal is whether the directors had power 
under the Memorandum and Articles of Association of the 
company to issue these shares to the respondent. 


On the 3rd May, 1930, the Master in Equity decided that 
the respondent was not liable as a contributory; this order was 
reversed on the 13th October, 1930, by the Supreme Court of 
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New South Wales (Harvey, C. J. in Equity), but was restored 
by the High Court of Australia on the 17th December, 1931, 
from whose decision the present appeal is taken. 


Clause (9) of the Company’s Memorandum is as follows :— 


“5. The capital of the company is £250,000 divided into 250,000 shares 
of £1 each, with power to divide the shares in the capital for the time being 
into several classes and to atlach thereto respectively and (sic) preferen- 
tial, deferred, qualified, or special rights, privileges or conditions.” 


The relevant Articles of Association are as follows :— 
“7. The capital is £250,000 and comprises 250,000 shares of £1 each. 


“10. The shares shall be under the control of the Directors who may 
allot or otherwise dispose of the same to such persons on such terms and 
conditions and at such times as the Directors think fit and with full power to 
give to any person the call of any shares either at par or ata premium and 
for such time and for such consideration as the Directors think fit. The 
Directors may reserve any of the shares in the original or increased capital 
of the Company upon such terms as to payment for same and otherwise as 
they may deem expedient. 


“46. The Company in General Meeting may from time to time increase 
‘the capital by the creation of new shares of such amount as may be deemed 
expedient. 


“48. The new shares shall be issued to such persons aud upon such 
terms and conditions and with such rights and privileges annexed thereto as 
the General Meeting resolving upon the creation thereof shall direct and if 
no directions be given as the Directors shall determine and in particular such 
shares may be issued with a preferential or qualified right to dividends and in 
the distribution of the assets of the Company and witha special or without 
any right of voting, 


“50. Except so far as otherwise provided by the conditions of issue 
(stc) or by these presents any capital raised by the creation of new shares 
shall be considered part of the original capital and shall be subject to the 
provisions herein contained with reference to the payment of calls and instal- 
ments, transfer and transmission, forfeiture, lien, voting and otherwise. 


“51. The Company may from time to time by special resolution reduce 
its capital by paying off capital or cancelling capital which has been lost or is 
unrepresented by available assets or reducing the liability on the shares or 
otherwise as may seem expedient and capital may be paid off upon the footing 
that it may be called up again or otherwise. Provided that should a part of 
the issued capital at any time-consist of preference shares the repayment of 
such preference share capital shall not be effected unless the holders of at 
least three-fourths of the preference shares shall so agree. 


“117. The management of the business of the Company shall be vested 
in the Directors who in addition to the powers and authorities by these pre- 
sents or otherwise expressly conferred upon them may exercise all such 
powers and do all such acts and things as may be exercised or done by the 
Company and are not hereby or by statute expressly directed or required to 
be exercised or done by the Company in General Meeting but subject 
nevertheless to the provisions of the Statutes and of these presents and regu- 
lations from time to time made by the Company in General Meeting. Provided 
that no regulations so made shall invalidate any prior act of the Directors 
which would have been valid if such regulations had not been made. 

“118. The Board may from time to time at their discretion raise or 
borrow or secure the payment of any sum or sums of money for the purposes 
of the Company. 
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“119. The Board may raise or secure the payment or repayment of 
such moneys in such manner and upon such terms and conditions in all res- 
pects as they think fit and in particular by the issue of debentures or deben- 
ture stock (terminable or perpetual) of the Company charged upon all or any 
part of the property aud assets of the Company (both present and future) 
including its uncalled and/or unpaid capital for the time being. 

“127. Subject to the rights attached to shares issucd on special con- 
ditions and subject as aforesaid the profits of the Company shall be divisible 
among the members 1n proportion to the capital paid up or deemed to he paid 
up on the shares held by them respectively. Provided that where capital is 
paid up on any shares in advance of calls upon the footing that the same shall 
carry interest such capita] shall not whilst carrying interest confer a right to 
participate in profits. 

“146. Each holder of registered shares whether preference or ordinary 
whose registered place of address in not in the Commonwealth of Australia 
may from time to time notify in writing to the Company an address which 
shall be deemed his registered place of address within the meaning of these 
Articles of Association, 

“147. As regards those members whethe: holding preference or ordi- 
nary shares who have no registered place of address a notice posted up at the 
office shall be deemed to be well served on such members at the expiration 
of twenty-four hours after such posting up. 


“154. If the Company shall be wound up and the assets available for 
distribution among the members as such shall be insufficient to repay the 
whole of the paid-up capital such assets shall be distributed so that as nearly 
as may be the losses shall be borne by the members in proportion to the 
capital paid up or deemed to be paid up or which ought to have been paid up 
at the commencement of the winding up on the shares held by them respec- 
tively. And if in a winding up the assets available for distribution among the 
members shall be more than sufficient to repay the whole of the capital paid 
up or deemed to be paid up at the commencement of the winding up the 
excess shall be distributed among the members in proportion to the capital 
at the commencement of the winding up paid up or deemed to be paid up or 
which ought to have been paid up on the shares held by them respectively. 
But this clause is to be without prejudice to the right of the holders of 
shares issued upon special terms and conditions.” | 

The respondent’s application for preference shares was in 
response to a prospectus issued by the directors early in 1929, 
offering 22,000 ten per cent. cumulative participating preference 
shares of £1 each for public subscription, and the question is 
whether the issue of these preference shares was within the 
powers conferred on the directors by Article 10 or otherwise by 


Article 117. 


It is agreed that, under the express terms of the Memoran- 
dum, there is a corporate power to issue preference shares, and 
the points for decision are (a) whether the existing Articles, 
so long as unaltered, restrict the company to the issue of shares 
with equal rights, in which case, the directors cannot hold any 
wider powers under Article 10 or Article 117, or (b) if the 
company is not so restricted, whether the power of the company 
to assue different classes of shares is communicated to the 
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directors by either of these Articles. The New South Wales 
company law, which is governed by the Companies Act of 1899 
of New South Wales, as regards the issue in this case may be 
taken as similar to the English company law of that period. 


The Master in Equity held that Article 7 constituted an 
agreement on the part of the members of the company that the 
shares in the original capital should be characterised by equality 
inter se, and that none of the other Articles modified that agree- 
ment. In his view, Article 10 referred to terms and conditions 
to be attached to allotment and disposal of shares, but not to 
terms and conditions altering the character of the shares them- 
selves, and the powers conferred on the directors by Article 117 
could not include a power which the company did not itself 
possess. He based his conclusion on the opinion of Lord 
Macnaghten in British and American Trustee and Finance 
Corporation v. Couper. 


On appeal, Harvey, C.J., declined to accept the Master’s 
construction of Article 7, and stated “whether the Memorandum 
says that the company may issue shares of different classes or is 
silent on the subject, it is clear law that the company has the 
power to issue shares of different classes, and the only question 
is whether it is incumbent on the company in its Articles of 
Association to say that it does propose to do so before it can 
effectively exercise that power. In my opinion the decision in 
Andrews v. The Gas Meter Company’ must be taken as indicat- 
ing that the Court of Appeal considered that such an expression 
of intention had to be found within the four corners of the 
Articles of Association.” He further stated, “It is not neces- 
gary, of course, that the words ‘preference shares’ or ‘different 
classes of shares’ should be used; all that is necessary is that 
the Articles should contain some express words indicating that 
all shareholders may not necessarily be on the same footing. 
That being so, it is necessary to turn to these Articles to see 
whether there is such an express provision in them. Article 117 
does not, in my opinion, touch the matter. That Article does 
not give the directors power to do anything which the company 
itself, in general meeting, could not do. The case is then 
narrowed down to the question whether Article 10 authorises 
the directors to issue preference shares.” On consideration of 
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Article 10, and certain other Articles, the learned Judge held 
that the words “terms and conditions” included preferential 
rights. 


In the High Court of Australia the learned Judges unani- 
mously held (1) that it could no longer be maintained that 
Article 7 amounted to a contract fater socios that the shares 
should be uniform and rank equally; (2) that Article 10 did 
not deal with the classifization of shares but only with the terms 
and conditions of their allotment and disposal; ‘and (3) that 
Article 117 was concerned only with the management of the 
business of the company and not with the relations of members 
of the company tinier se. 


The law on this subject is very fully laid down in the judg- 
ment of the Court of Appeal, delivered by Lindley, L. J., in 
Andrews v. The Gas Meter Companyi, where the earlier deci- 
sions are reviewed and the dictum of Lord Macnaghten in British 
and American Trusice and Finance Corporation v. Coufer?® is 
referred to. The law may be summarised as follows :—While 
the memorandum must state the amount of capital, divided into 
shares of a certain fixed amount, provision as to the character 
of the shares and rights to be attached to them is more properly 
made hy the articles of association, which may be altered from 
time to time by special resolution of the company. If equality 
of the shareholders is expressly provided in the memorandum, 
that cannot be modified by the articles of association. If nothing 
is said in the memnnrandum, the articles of association may pro- 


_vide for the issue of the authorised capital in the form of pre- 


ference shares; if the articles do not so provide, or do provide 
for equality inier socios, the power to issue preference shares 
may he obtained by alteration of thearticles. If the memoran- 
dum presciibes the classes of shares into which the capital 1s to 
be divided and the rights to be attached to such shares res- 
pectively, the company has no power to alter that provision by 
special resolution. 


The present case is not dealt with in that judgment, and 
appears to have now arisen for decision for the first time, for 
here the memorandum deals with the matter to the extent of 
giving the company power to issue inter alia preference shares 
as part of the original capital. In the existing articles there is 





° 1, (1897) 1 Ch. 361, 2. (1894) A. C. 399 at 416. 
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no express provision for preference shares as part of the 
original capital, but there is such express provision as regards 
any future issue of new shares. In these circumstances their 
Lordships are of opinion that in the absence of any article 
clearly restricting the company in that respect the company is 
entitled to exercise the powers expressly conferred on it by the 
memorandum. Their Lordships are unable to find any such 
restriction in the existing articles, and they are accordingly of 
opinion that the company has power to issue part of the 
Original capital as preference shares. 


As regards the powers conferred on the directors by Article 
10, their Lordships have come to the conclusion that they in- 
clude the power to control the character of the shares and that 
the words “ terms and conditions” have a wider meaning than 
the respondent seeks to have placed upon them. Any uncer- 
tainty arises from the want of consistency in the use of the 
words rights, privileges, terms and conditions throughout the 
articles, but it seems clear that in Article 127 the term “con- 
ditions” is used as including provisions as to preferential 
rights. | 

In this view, Article 117, which only ‘purports to confer 
additional powers, does not include the powers conferred by 
Article 10, but, if their Lordships had taken a different view ag 
to Article 10, they would have been prepared to hold that 
Article 117 clearly delegated to the directors power to do every- 
thing that the company could do except where the authority of 
a general meeting of the company is expressly prescribed, and 
that such delegation would include power to issue preference 
shares. Their Lordships are unable to agree with the narrow 
construction of the words “ management of the business of the 
company ” adopted by the High Court. 

Their Lordships are therefore of opinion that the respond- 
ent is liable to be placed on the list of contributories, that the 
order appealed from should ke reversed and that the order of 
the Chief Judge in Equity should be restored, the appellant: to 
have the costs of this appeal and his costs in the High Court. 
Their Lordships will humbly advise His Majesty accordingly. 


Solicitors for appellant : Ashurst, Morris, Crisp & Co. 
Solicitors for respondent: Elvy Robb & Co. 
S.R Appeal allowed. 
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PRIVY COUNCIL. 
[On appeal from the Supreme Court of Trinidad and Tobago. ] 


PRESENT :—LORD ATKIN, Lorp TOMLIN AND Lorp Mac- 
MILLAN. 


Arthur Andrew Cipriani and others .. Appellants* 
Vv. 
Macdonald Burnett .. Respondent. 


Contract—C ondition precedent—Ticket tn Sweepstake—Dectsion of 
stewards on any dispute to be final—Effect of—Right of action. 

The respondent purchased a ticket in a sweepstake which was expressed 
to be subject to the condition that in the event of any dispute arising with 
respect to any matters connected with drawing of the sweepstake or the 
awarding of the prizes the decision of the stewards of the Trinidad Turf 
Club thereon shall be final. In an action by the respondent for a declaration 
that the tickets at the draw had been erroneously numbered and that his was 
11> first prize ticket, 

Held, that ona proper construction of the terms of the ticket, the deci- 
b n of the stewards was a condition precedent of a right of action for the 
+. kes and that in the absence of a decision by the stewards, the action was 

t maintainable. “It is not essential in order to exclude a right of action 

law that the contract should in terms prescribe that the award of the 
specially constituted tribunal shall be a condition precedent of any legal 
proceedings.” 

Scott v. Avery, (1856) 5H L. C. 811; Brown v. Overbury, (1856) 
11 Ex. 715 and Dines v. Wolfe, (1869) L. R. 2 P. C. 280, referred to. 


Edward W. Cave, K. C. and R. A. Wiles for appellants. 
Sir Reginald Banks, K. C. and S. P. J. Merlin for respond- 
ent. 


17th November, 1932. Their Lordships’ judgment was 
delivered by 

Lorp MacmILLan.—Their Lordships are invited in this 
case to assume the novel duty of adjudicating as to the winner of 
a sweepstake. The Law of Trinidad is apparently less stringent 
than that of the United Kingdom on the subject. There the 
Gambling Prevention Ordinance (Laws of Trinidad and Tobago, 
1925, ch. 28) by S. 10 enacts as follows :— 


“Every sale or contract for the sale of a lottery ticket is hereby 
declared to be void and no action shall be maintained by any person in 
respect of any stich sale or contract, except by the purchaser for the return 
of the money or other consideration, if any, paid thereon.” 


But by S. 15 it is provided that— 


“Nothing in this Ordinance contained shall apply to any lottery or 
sweepstake organised and controlled by the Trinidad Turf Club or by any 
racing club or association affiliated to the Trinidad Turf Club at or in 
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connection with any race meeting held under tbe auspices of any such club or 
association 

The sweepstake which has given rise to the present appeal 
was organised and controlled by the New Union Park Turf 
Club, a racing club affiliated to the Trinidad Turf Club, in 
connection with their Easter race meeting in 1931, and being 
thus a sweepstake of the character described in the section just 
quoted, its legality was not called in question. 


In order to understand how the controversy arose it is 
necessary to describe briefly the system on which the sweepstake 
was conducted. Tickets bearing a serial letter and a serial 
number were issued by the promoters and sold to the public, and 
the winning tickets were subsequently ascertained by a draw. 
The apparatus of the draw consisted of (1) a revolving sphere 
in which were placed a number of small balls, each marked with 
a letter corresponding to one of the series of letters on the 
tickets, and (2) a board on which were fixed in a row four 
revolving discs bearing equally spaced round their circum- 
ferences ten figures from 0 to 9, each disc being so placed in 
relation to a flexible pointer that when the disc came to rest 
after being spun the pointer indicated a particular figure on the 
circumference. There were also a number of sealed envelopes 
each containing the name of a horse which was running at the 
race meeting. The method of operating the apparatus was to 
revolve the sphere and then by opening a trap in the bottom 
of it to release one of the lettered balls which it contained. This 
gave the serial letter of a ticket. Simultaneously the four discs 
on the board were spun and when they came to rest the four 
numbers indicated by the pointers were read off, and in this 
way the serial number of a ticket was obtained. The combined 
letter and number were then displayed on a blackboard in 
presence of the assembled public and written on one of the 
sealed envelopes. The process was repeated until each envelope 
had been marked with a letter and number. At the conclusion 
of the race meeting the envelopes were opened and the owner 
of the ticket whose letter and number corresponded to the letter 
and number written on the envelope which was found to contain 
the name of the horse which had obtained the highest aggregate 
of points at the meeting was declared the winner of the first 
prize, which consisted of 25 per cent. of the pool. There were 
also prizes consisting of diminishing percentages of the pool 
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for each of the next seven horses, and 10 per cent. of the pool 
was divisible among the holders of the tickets representing the 
remaining horses. The balance of the pool, amounting to 
385 per cent., was apportioned in stated percentages to the 
sellers of tickets, the horse-owners, charity, the Turf Club Fund, 
and expenses. The tickets, in addition to showing the manner 
in which the pool was to be distributed, bore on their face inter 
alia the following printed matter :— 


“This ticket is sold subject to the condition that in the event of any 
dispute arising with respect to any mitters connected with drawing of the 
sweepstake or the awarding of the prizes the decision of the Stewards of the 
Trinidad Turf Club thereon shall be accepted as final. 


“ Payments will be made on horses in the order of running as placed by 
the Judge, subject to the result of any objection that may be made within a 
fortnight of the races haviug been run. 
4 


“The decimal method of drawing will be used.” 

Now, what happened on the occasion in question was this. 
Mr. Cipriani, one of the present appellants, who is the president 
of the Club and mayor of Port of Spain, presided at the draw, 
which was held in public on 2nd April, 1931, and the procedure 
above described was followed. No question arises as to the 
drawing of the serial letters, but objection has been taken to 
the manner in which the figures were declared. What 
Mr. Cipriani did was to spin the four discs on the board, which 
lay facing him on a tabie, and when the discs stopped to read 
off from right to left the figure which each pointer indicated. 
Among the letters and figures thus ascertained was B-9351, 
which was the distinguishing mark of the ticket owned by 
Mr. Guevara, one of the present appellants, and as B-9351 
was written upon the envelope subsequently found to contain 
the name of the first horse, Mr. Guevara was accordingly 
declared to be the winner of the first prize. If Mr. Cipriani 
had read off the figures from left to right the winning ticket 
would have been B-1539, which is the distinguishing mark of 
the ticket owned by Mr. Burnett, the present respondent. 


On 13th April, 1931, Mr. Burnett’s solicitor wrote to the 
secretary of the New Union Park Turf Club, claiming payment 
of the first prize on hié client’s behalf on the ground that at 
the draw the winning number had been incorrectly declared as 
B-9351, owing to the figures having been wrongly read from 
right to left, whereas it should have been declared as B-1539, 
as jt would have been if the figures had been properly read 
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from left to right. Proceedings were subsequently taken in 
the Supreme Court of Trinidad and Tobago by Mr. Burnett 
against Mr. Cipriani and others as representing the Club in 
which he claimed.a declaration that ticket B-1539 was the first 
prize ticket and that he was the holder of it and an order for 
payment to him of the amount of the first prize accordingly. 
Mr. Guevara, as the holder of ticket B-9351, which had been 
declared to be the winning ticket, was allowed to intervene as a 
co-defendant.. Defences were lodged in which the defendants, 
in addition to maintaining that the holder of ticket B-9351 had 
been declared to have drawn the horse which scored the highest 
number of points and was consequently entitled to the first 
prize, founded upon the terms of the sweepstake as set out on 
the tickets, and submitted that it was thereby made a condition 
precedent of any right of action by the holder of a ticket that 
auy dispute connected with the drawing of the sweepstake or 
the awarding of the prizes should first be determined by the 
final decision of the Stewards of the Trinidad Turf Club and 
that as the dispute which had arisen was one connected with 
the drawing of the sweepstake or the awarding of the prizes, 
and there was no decision thereon by the Stewards, this condi- 
tion precedent had not been satisfied. The case came before 
the learned Chief Justice, Sir Charles Frederick Belcher, who, 
after hearing evidence and argument, pronounced judgment, 
declaring that as the holder of ticket B-1539 the plaintiff was 
entitled to the first prize in the sweepstake, and ordering the 
defendants (other than Guevara) to make payment to him of 
the amount thereof. Leave to appeal to this Board having 
been granted, the matter is now before their Lordships. 


In their Lordships’ view, the question which must be 
determined in the first place is whether the plaintiff (now the 
respondent) had, in the absence of a decision in his favour by 
the Stewards of the Trinidad Turf Club, any right of action at 
ali. The ticket, which embodies the contract on which he sues, 
expressly requires him, as a condition of the sale to him of his 
ticket, to accept as final the decision of the Stewards of the 
Trinidad Turf Club on any dispute arising with respect to any 
matters connected with the drawing of the sweepstake or the 
awarding of the prizes. The dispute between the parties is 
plainly of such a character, but the respondent gives the go-by 
to this condition, subject to which he purchased the ticket, and 
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asks that the Court shall substitute its judgment for that of 
the Stewards of the Trinidad Turf Club. Their Lordships are 
of opinion that he is not entitled to do so. 


The learned Chief Justice states the question to be 
“ whether the true construction of the first paragraph printed 
in the sweep ticket here is that it is such a provision as to fall 
within the principle of Scott v. Avery,1 so that the decision of 
the Stewards is a condition precedent of any action, which 
would then strictly speaking be not on the original contract, 
but on the Stewards’ award as appointed arbitrators; or 
whether the clause is mere matter of procedure for ascertain- 
ing the parties’ rights, with nothing in it to exclude a right of 
action on the contract itself, but leaving open to the defendant 
club an application to stay the proceedings under S. 4 of the 
Arbitration Ordinance (Cap. 77).” His answer is, that the 
clause “ does not in its true construction require the plaintiff to 
go to arbitration as a condition precedent to action or mean 
that he has no cause of action except upon such decision as. 
the Stewards may give.” 


Their Lordships agree that the question is one of construc- 
tion, but in their view the learned Chief Justice has misconceived 
the effect of the condition printed on the ticket. It is not essential 
in order to exclude a right of action at law that the contract 
should in terms prescribe that the award of the specially consti- 
tuted tribunal shall be a condition precedent of any legal pro- 
ceedings. In Scott v. Averyl the contract so prescribed, and 
the action was held not to be maintainable in the absence of 
an award, but Lord Campbell in his speech referred to Brown v. 
Overbury? as being identical in principle, and in the latter case, 
where the Court refused to entertain a claim for the prize in a 
sweepstake on a horse race, in the absence of a decision by the 
stewards as to the winner, the clause in the rules of the race 
provided no more, according to the report, than that any dis- 
pute as to the race was to be decided by the award of four 
stewards. Baron Alderson pointed out (at pp. 716-7) that— 

“Every contract must be determined according to the circumstances 
belonging to it. This is one of racing and the universal practice has been 
that in order to ascertain who isto have the stakes, it must first be deter- 


mined who is the winner, not in the opinion of a jury, but of the persons 
appointed to decide it, viz., the judge or the stewards.” 





el. (1856) 5 H L. Cas. 811. 2, (1856) 11 Ex. 715. 
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Baron Martin at pp. 717-8 said: 


“The judgment of the stewards in the case of a horse race must neces- 
sarily be conclusive; they are expressly appointed to decide the matter, and 
there is no appeal from them. Itis a condition precedent to the plaintiff's 
right to recover that he obtain the judgment of the stewards.” 


Reference may also be made to the case of Dines v. Wolfe! 
before this Board, where it was pointed out at pp. 289-90 that a 
rule of the Australian Jockey Club referring any question as to 
the age of a horse to the final decision of the stewards, excluded 
any such question from the consideration of a jury. 


Their Lordships recognise that in Brown v. Overbury® the 
dispute was as to which horse was the winner, whereas in the 
present case the dispute is as to what was the number of the 
winning ticket which was drawn, but the one type of question 
is as appropriate as the other for the determination of the 
stewards. Itis a condition of the legality of a sweepstake in 
Trinidad that it shall be “controlled” by the club which organises 
it, and the provision in this case as to the manner of determin- 
ing disputes connected with the drawing of the sweepstake is a 
reasonable exercise and incident of that control. Their Lord- 
ships accordingly read the condition on the ticket, having regard 
to “the circumstances belonging to it,” as a condition precedents 
the fulfilment of which is essential before any action for the 
stakes can be entertained by the Courts. The respondent pro- 
duces no decision in his favour by the stewards of the Trinidad 
Turf Club, by whose decision he contracted to be bound. 
Having tbus failed to fulfil the condition precedent of his right 
to sue, he cannot be heard to ask that the Court instead of the 
stewards should decide the dispute which he has raised. He 
claims that by the rules of the game he was entitled to be 
declared the winner, while he at the same time declines himself 
to abide by the rules. 

Such being their Lordships’ judgment, it becomes unneces- 
sary for them to pronounce upon the merits of the dispute or to 
follow the learned Chief Justice in his acute analysis of the 
facts. It may be that the machine was not operated as it was 
intended to be worked, but it is at least satisfactory to note that 
there is no suggestion that Mr. Cipriani’s mistake, if mistake it 
was, in the method of declaring the figures, was made other- 
wise than in good faith. It appears that throughout the draw 








1. (1869) L. R: 2 P. C. 280. 2. (1856) 11 Ex. 715, 
R—37 


T 


Andrew 
Cipriani 
v. 
Macdonald 
Burnett. 
Lord 
Macmillan, 





PG 


Albert 
Godamune 


y. 
The King. 


290 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


he read all the figures the same way, namely, from right to 
left, and, that being so, the result was just as fortuitous as if he 
had read them all from left to right. The sweepstake, as their 
Lordships have observed, was controlled by the Club, and there 
would appear to have been nothing to prevent the Club, through 
its representative, from deciding in which way the figures 
should be read, provided that the decision preceded the ascer- 
tainment of the figures. It would certainly be improper for 
the person conducting the draw to decide, after the figures were 
known by the discs coming to rest, in which order he would 
read them, for that would plainly introduce an element of 
choice into a process intended to depend for its result entirely 
on chance. 

Their Lordships will humbly advise His Majesty that the 
judgment of the Chief Justice of 15th June, 1931, be recalled 
and the action dismissed. The appellants will have their costs 
here and below. 


Solicitors for appellants: Mayley Tresdale & Co. 
Solicitors for respondent: Markley Stewart & Wadesons. 
SCR Appeal allowed. 


te Manang 


PRIVY COUNCIL. 
[On appeal from the Supreme Court of the Island of Ceylon. ] 
PRESENT :-—Lorgp ATKIN, Lorp TOMLIN AND Lorp Mac- 


MILLAN. 

Albert Godamune .. Appellani* 
v. 

The King i Respondent. 


Ceylon Criminal Procedure Code (Ordinance XV of 1898), S. 355— 
Verdict of jury—Sectling aside—Question of law—Dishonest misappropria- 
tion by trustee—No evidence to prove moneys belonged to beneficiary. 

The appellant was one of the two trustees of the marriage settlement of 
one Harris. He was found guilty by the jury and convicted for dishonest 
misappropriation of moneys paid into his hands by the mortgagor to the trust 
estate and alleged to belong to the trust. The letter in pursuance of which 
the moneys were paid to him disclosed that the moneys were not intended to 
be paid to Harris but to be kept by the appellant to be adjusted or dealt with 
pending further instructions as a part of the private arrangement personal to 
the appellant and the mortgagor. 

Held, that as there was no evidence upon which the jury could have 
found that the moneys were the property of Harris, the verdict of the jury 
could not be supported. 
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H. I. P. Hallett for appellant. 
Sir Stafford Cripps, K. C. and K. Preedy for respondent. 


10th November, 1932. Their Lordships’ judgment was 
delivered by 


Lord TomLin.—This is an appeal by special leave from a 
judgment and order of the Supreme Court of the Island of 
Ceylon delivered on the 3rd March, 1931, whereby that Court 
by a majority answered adversely to the appcllant a question of 
law reserved and referred for the decision of that Court by 
Lyall-Grant, J., under S. 355 (1) of the Criminal Procedure 
Code of Ceylon (Ordinance No. XV of 1898) after the con- 
viction and sentence of the appellant at a Session of the 
Supreme Court in its criminal jurisdiction for the Midland 
Circuit held at Kandy. 


Section 355 (1) of the Criminal Procedure Code of Ceylon 
is as follows :— 

“355 (1).—When any person hasin a trial before a Judge of the 
Supreme Court acting in the exercise of its original criminal jurisdiction been 
convicted of an offence and sentenced, the Judge, if he thinks fit, may reserve 
and refer for the decision of a Court consisting of two or more Judges any 
question of law which has arisen on the trial, stating in a case signed by him 
such question with the special circumstances upon which the same shall have 
arisen.” 

Sub-section (2) of the same section is in these terms :— 


“If the Judge reserve any such question the person convicted shall, 
pending the decision thereon, be remanded to prison or, if the Judge thinks 
fit, be admitted to bail, and the Supreme Court shall have power to hear and 
finally determine such question and thereupon to reverse, affirm or amend the 
judgment or to make such other order as justice may require.” 

At the close of the arguments before their Lordships’ Board 
their Lordships were of opinion that the conclusion reached by 
the majority of the Supreme Court was erroneous and that the 
conviction of the appellant ought to be quashed, and they inti- 
mated that they would humbly advise His Majesty accordingly. 
The statement of the reasons for their decision was deferred. 

Those reasons their Lordships now give. 

The facts of the case so far as they are relevant to the 
matter under consideration lie in a small compass. 

At all material times the appellant and one W. R. West- 
land were trustees of the marriage settlement of H. F. Ensor 
Harris, and the trust property consisted of or included a first 
mortgage for Rs. 40,000 upon an estate called Belmont. 
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The mortgage had been created in 1920 by one Boyagoda 
as part of a transaction by which he had purchased the estate 
from Harris. 


Under the settlement Harris was the beneficiary entitled to 
the income of the trust property. 


On the 14th March, 1927, the interest on the mortgage was 
jn arrear to the extent of Rs. 23,000 and the appellant and his 
co-trustee began an hypothecary action (D. C. Kandy 34987) 
to enforce the mortgage. 


The defendants to this action were Boyagoda and certain 
other persons, one of whom was named Peiris, and who are 
hereafter collectively called the Syndicate. 


The Syndicate were joined as defendants in the action 
because they claimed an interest in the equity of redemption of 
Belmont through Boyagoda, such claim being the subject-matter 
of then pending litigation between Boyagoda and themselves. 


The Syndicate were anxious to obtain a postponement of 
the hypothecary action in order that they might have an oppor- 
tunity of first clearing up the title as between themselves and 
Boyagoda. ? | 


Accordingly through their proctor Cooke they approached 
the appellant, and after negotiation entered into an agreement 
with him, the terms of which were embodied in a letter, dated 
the 18th November, 1927, addressed to the appellant by Cooke. 


The terms of the letter, which was marked “Confidential,” 
were, omitting formal parts, as follows :— 


“I understood from you at the interview you had with Mr. G W. 
Peiris at my office some days ago that provided you were paid Rs. 10,000 
on account of accumulated interest you would get the case to lay by for 
one year and that during that period the balance interest should be paid 
from time to time as my clients were able. Further, that you wouid 
undertake not to certify or record any payments made by my clients on 
account, should it become necessary for you to enforce writ for the recovery 
of the claim. Of course, if the amount realised by the sale of the property 
does not fetch the amount of your claim, then you could appropriate the 
moneys paid by my clients toward the deficiency. The reason for this, as 
explained to you, is that my clients do not wish Mr. Boyagoda or anyone else 
to profit at their expense, as the mortgage was one that was executed by 
Boyagoda. On receiving your confirmation of this I shall send you a cheque 
for the Rs, 10,000.” 


At the time of this agreement the control of the hypothecary 
action was in the hands of the appellant in the absence elsewhere 
of his co-trustee Westland. At that time neither Westland nor 
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Harris was told of the agreement, and the appellant in his 
evidence said: 


“Tf I gave time and the interest that accumulated was 
above the value of the land I thought in my position as a 
Trustee I would be liable to make good the deficit... .. The 
moneys paid to me were payments to indemnify me against any 
risks I ran.” 


Four payments were made to the appellant under the terms 
of the letter, namely :— 
1. On the 26th November, 1927, Rs. 10,000. 
2. On the 30th March, 1928, Rs. 5,000. 
3. On the 28th August, 1928, Rs. 3,000. 
4. On the 6th November, 1928, Rs. 5,000. 


It is to be observed that, on the 30th March, 1928, the day 
on which the second payment was made, a decree was taken in 
the bypothecary action by consent of all parties in favour of the 
plaintiffs for the full amount of the principal sum of Rs. 40,000 
and the arrears of interest without taking into account the sums 
then already paid by the Syndicate to the appellant under the 
agreement. 


In November, 1928, the Syndicate had found some one who 
was willing to take an assignment of the benefit of the decree in 
the hypothecary action and were therefore not unnaturally desir- 
ous that the Rs. 23,000 paid under the agreement between 
themselves and the appellant should be certified as having been 
paid under the decree so as to reduce the amount which the 
assignee would be entitled to recover under the decree, and on 
the 23rd November, 1928, their proctor Cooke wrote to the 
plaintiffs’ proctors asking that this should be done. 


Westland, however, refused to assent to this course because 
the appellant had not accounted to him as his co-trustee or to 
Harris as beneficiary entitled to the income of the marriagc 
settlement trust for any part of the Rs. 23,000. The money had 
apparently been utilised by the appellant in some way which 
made it difficult or impossible for him immediately to produce 
it. 

However, subsequently the plaintiffs’ proctors were 
authorised by both Westland and Harris to assent to the sum 
of Rs. 23,000 being certified as paid in the hypothecary action 
and this was done on the 21st January, 1929, on which date 
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Harris wrote to the plaintiffs’ proctors a letter which, omitting 
formal parts, was in the following terms :— 


“ With reference to the sum of Rs. 23,000 paid to Mr. Godamune on 
account of interest D. C. Kandy 34987, and for which the defendants are now 
claiming credit, ] beg to inform you that Mr. Godamune has settled this 
matter with me as life-rentor by transferring Lunuwilla estate in my favour. 
You can therefore credit the decree in the sum of Rs. 23,000.” 

The plaintiffs in the hypothecary action ultimately were 
paid or recovered all that remained due to them under the decree 


after the payment of Rs. 23,000 had been certified. 


Subsequently, however. Harris, who had apparently taken 
a transfer of the Lunuwillaestate from the appellant as security 
for the Rs. 23,000 and by reason of deficiency of value or defect 
of title or otherwise was unable to recover from the appellant 
the full amount of the Rs. 23,000, procured the launching of 
the prosecution out of which this appeal arose. 


The indictment was dated the 2nd October, 1930, and as 
originally drawn contained seven counts, of which Nos. 1, 2 and 
7 related to the first payment made by the Syndicate to the 
appellant of Rs. 10,000, and were withdrawn by the Crown 
apparently because any prosecution in respect of that payment 
was out of time. 


The remaining four counts, which were re-numbered 1 to 
4, related to the second and third payments and were as 


follows :— 


“ (1) That on a date between 30th March, 1928, and 21st January, 1929, 
at the place aforesaid, you did dishonestly misappropriate a sum of Rs. 5,000, 
the property of Air. © W. Peiris and others; and that you have thereby com- 
mitted an offence punishable under Section 386 of the Ceylon Penal Code. 


“(2) That at the time and place last aforesaid, you did dishonestly 
misappropriate a sum of Rs, 5,000, the property of Mr H. C. Ensor Harris; 
and thut you have thereby committed an offence punishable under Section 386 
of the Ceylon Penal Code. 

“ (3) That on a date between the 28th August, 1928, and 21st January, 
1929, at the place aforesaid, you did dishonestly misappropriate a sum of 
Rs. 3,000, the property of Mr. C W Peiris and others, and that you have 
thereby committed an offence punishable under Section 386 of the Ceylon 
Penal Code. 

“ (4) That at the time and place last aforesaid, you did dishonestly mis- 
appropriate a sum of Ra, 3,000, the property of Mr. H. © Ensor Harris ; 
and that you have thereby committed an offence punishable under Section 386 
of the Ceylon Penal Code.” 


By order of the Court the second and fourth of these counts 
were respectively treated as alternative to the first and third of 


such counts. 
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On the 10th January, 1931, the jury found the appellant 
guilty on the second and fourth counts, namely, those which 
laid the property in the sums in question in Harris, and there- 
fore inferentially acquitted him on the other alternative 
counts. 


A sentence of rigorous imprisonment for one year on each 
count, the sentences to runconcurrently, was pronounced, but 
a question of law having arisen and been reserved, the appellant 
was admitted to bail. 


On the 17th January, 1931, the learned Trial Judge at the 
request of counsel for the appellant, stated a case for the 
Supreme Court under S. 335 (1) of the Criminal Procedure 
Code, reserving and referring for the decision of the Supreme 
Court two questions of law which had arisen on the trial. 

One question was subsequently abandoned by the appellant 
and need not be considered. The other question was as 
follows :— 

«Was there evidence upon which the jury could find that 
the property was the property of Harris?” 


On the 2nd March, 1931, the Supreme Court by a majority 
(Macdonell, C. J., and Dalton, J.) answered the question in the 
affirmative and affirmed the conviction and sentence. Garvin, 
S. P. J., dissented, holding that there was no evidence upon 
which the jury could have found affirmatively that the property 
was the property of Harris. 


It is to be noted that under the counts of this indictment 
the property in the case of each of the two sums was laid in the 
Syndicate as the first alternative and in Harris as the second 
alternative. The appellant has been acquitted so far as the first 
alternative is concerned. If, therefore, there was no evidence 
upon which the jury could find that the property was in Harris, 
the only charge on which the appellant was tried and not 
acquitted falls to the ground and the proper result in the cir- 
cumstances of this case must, in their Lordships’ judgment, be 
the quashing of the conviction. The case 1s not one, therefore, 
in which it is necessary or proper for their Lordships to consider 
ihe extent of the powers of the Court under S. 355 (2) of the 
Code of Criminal Procedure. 


Now, the meaning of the letter of the 18th November, 1927, 
is, in their Lordships’ opinion, the critical point in the case. e 
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By S. 244 (1) (b) of the Criminal Procedure Code it is 
the duty of the Judge to decide upon the meaning and construc- 
tion of all documents given in evidence at the trial. 


The learned Trial Judge did not construe the letter or give 
to the jury any direction in regard to its meaning. On the 
contrarv, he admitted evidence of intention from Peiris and 
Cooke, witnesses on the part of the prosecution, and from the 
appellant himself, evidence which, in their Lordships’ judg- 
ment, was not admissible at all, and then left the matter to the 
jury at large with only such direction as is indicated in the 
following passage from the case stated :— 

“I instructed the Jury that if they found it proved that the money in 
question was paid to the accused as Mr. Harris’ agent for the purpose of 
being handed over to Mr. Harris and that the property had passed from 
Peiris and others, they might consider it to be the property of Alr. Harris 
from the time it reached the hands of the accused. ‘That ruling has been 
objected to and it is argued that there was no evidence on which Jury could 
have been directed to find that it was the property of Mr. Harris.” 

Now, the meaning of the letter regarded in the light of 
the surrounding circumstances, of which evidence was properly 
admissible, is reasonably clear. The money was to be paid to 
the appellant in consideration of his getting the case postponed 
for one year. As he ran some personal risk in doing that he 
was to be covered in this way, that if, on the ultimate sale, the 
proceeds were insufficient to provide for capital and all arrears 
of interest, he could make up the deficiency out of the moneys 
paid to him so far as they went. Except in this event the 
moneys so paid were not to go against what was owing on the 
mortgage at all, and if ultimately such moneys were not required 
to make up any deficiency they would have had to be paid or 
accounted for to the Syndicate. The references in the letter to 
“ accumulated interest” and “ interest” are nothing more than 
references for the purpose of fixing a measure of the amount 
of money to be paid. 


On this view of the letter it is plain, in their Lordships’ 
judgment, that it afforded no evidence that the moneys were 
paid to the appellant as agent for Harris or that such moneys 
by reason of the payment to the appellant became Harris’ pro- 
perty. On the contrary, it was an essential feature of what 
was done that the arrangement should remain a private one 
between the appellant and the Syndicate, of which no one else 
was, to know anything. If the appellant had paid the money 
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over to Harris he would clearly have committed a breach of 
his obligations to the Syndicate. 

If any regard is to be paid to the evidence of Cooke and 
Peiris, called on the part of the prosecution, it supported the 
view of the letter, which has been indicated, and no other view. 


Cooke said, “I would have objected to the accused having 
paid the money to Mr. Harris. . . . Accused was to hold the 
money pending further instructions from me.” Peiris said, 
“(J still say that the terms of the arrangement were fully set 
out in Mr. Cooke’s letter... . He (4. e., the appellant) was 
to hold that money at our disposal. ... I intended that he 
should not pay the money to Mr. Harris.” 

Reference has been already made to the appellant’s stat e- 
ment as to his understanding of the position, which accorded 
with that of Cooke and Peiris, the witnesses for the prosecution. 

The fact that the Syndicate consented on the 30th March, 
1928, to a decree in the hypothecary action against themselves 
for the full amount of the interest in arrear without regard to 
the payments already made to the appellant under the letter of 
the 18th November, 1927, is a significant fact impossible to 
reconcile with the property in the moncys paid having passed to 
Harris. 

The prosecution did not suggest that the letter did not repre- 
sent the real bargain between the parties. The witnesses called by 
the prosecution said it did. When once, therefore, the meaning 
of the letter has been ascertained in the sense which, as already 
indicated, their Lordships think it bears, there remains nothing 
which could have been placed before the jury to found the con- 
clusion that the moneys paid to the appellant were paid to him 
as agent for or were otherwise the property of Harris, and the 
verdict of guilty upon the second and fourth counts cannot be 
supported. 


For these reasons their Lordships reached the conclusion 
which was stated at the close of the arguments. 


Before parting with the case their Lordships desire to call 
attention to the fact that they were al some inconvenience 
during the hearing of the appeal from not having had available 
any full note of the learned Judge’s summing up. Their 
Lordships understand that no such note was available to the 
Supreme Court. Their Lordships cannot but think that „in 

R—38 





Sir Dinshah 
Molla. 
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cases under S. 355 (1) of the Criminal Procedure Code it is 
desirable that there should be available for the tribunal dealing 
with the reference a full note of the Judge’s summing up. 


Solicitor for appellant: O. A. Cayley. 
Solicitor for respondent: Burchslls. 


S. R. ` Convichon quashed. 


-~ 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad.] 


PRESENT :—Lorp WRIGHT, SIR GEORGE LOWNDES AND SIR 
DinsHAH MULLA. 


Rai Shadi Lal .. Appellant 


UV. 
Lal Bahadur alsas Jagdamba Sahai and others .. Respondents. 


Hindu Law—Jotwmt famiuy—Jomt property—Presumption—Onus of 
proving existence of ancestral property— Transfer of Property Act, 1882, 
S.76, cl. (g)—Duty of mortgagee in possession to keep proper accounts 
—Disallowance of interesi when no such accounts maintained. 


In a suit to enforce against a Hindu son a mortgage executed by his 
father, the question whether the property mortgaged was the father’s 
ancestral property was neither raised by the pleadings nor put in issue. 

Held, that there being no presumption that a family, because it is joint, 
possesses Joint property, the onus was on the defendant (the son) to allege 
and prove that the property in suit was joint family property. 


Where a usufructuary mortgagee failed to keep such accounts as are 
required of a mortgagee in possession, the Court is justified in view of the 
provisions of S. 76, cL (g) of the Transfer of Property Act in disallowing 
im toto his claim for interest, 


Appeal No. 25 of 1929 from a judgment and decree - 
of the High Court, Allahabad, dated the 10th November, 1926, 
modifying a judgment and decree of the Subordinate Judge of 
Bareilly, dated the 31st July, 1923. 

Abdul Majid for appellant. 

The respondents did not appear at the hearing. 

19th December, 1932. Their Lordships’ judgment was 
delivered by 

SIR DINsfAH MurLa.—This is an appeal from a judg- 
ment and decree, dated the 10th November, 1926, of the High 
Court at Allahabad which varied a judgment and decree, dated 
the 31st July, 1923, of the Subordinate Judge of Bareilly. 


*P. C. Appeal No. 25 of 1929. 19th December, 1932, 
, Allahabad Appeal No. 6 of 1927. 
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On the 20th December, 1905, Munshi Indar Sahai executed 
a mortgage of his share of a village situated at Bareilly to 
secure payment of Rs. 7,000 lent to him by Rai Kishun Lal at 
interest at the rate of 7 annas per cent. per mensem. 


The mortgage was one with possession, and the mortgagee 
was put in possession of the property on the same day. The 
mortgage was for a term of five years. 


On the 15th June, 1906, the mortgagor executed a document 
called samanatnana (security bond) by which he created a charge 
on two other properties, the charge to operate if the property 
mortgaged by the deed of 1905 was found to be insufficient for 
payment of the mortgage debt in full. It was stated in the 
document that both these properties belonged to the mortgagor. 


Some time thereafter the mortgagor died leaving him 
surviving two sons, who are the Ist and 2nd respondents before 
the Board, and a widow, who is the 3rd respondent. After his 
death the mortgagee obtained a decree on the 26th April, 1909, 
against the heirs of the mortgagor for Rs. 679-6-6, being the 
balance of interest due up to the 2nd January, 1909, and 
recovered the amount from them. 


Respondents Nos. 4 to 7 are the heirs of the mortgagee, 
and the appellant is the transferee of their interest in all the 
properties. The 8th respondent held a lease of part of the 
mortgaged property from respondents Nos. 4to 7 at an annual 
rent of Rs. 150. The lease expired some years ago, but it was 
alleged that a fresh lease had been granted to him by respond- 
ents Nos. 1 to 3. Respondents Nos. 9 to 12 are transferees of 
the interest of respondents Nos. 1 to 3in some of the properties. 


On the 20th December, 1922, the appellant brought the 
suit out of which the present appeal arises in the Court of the 
Subordinate Judgeof Bareilly against the respondents to enforce 
the mortgage by sale of all the three properties. The amount 
claimed was Rs. 14,000, of which Rs. 7,000 was for principal, 
and the balance for interest. 


In their written statement, respondents Nos. 1 and 2 averred 
that “the mortgaged property” was ancestral, and that there 
was no necessity for the loan. They also pleaded that the 
mortgage debt had been paid out of the rents and profits of the 
mortgaged property, and that nothing was due to the appellant. 
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Respondents Nos. 4 to 7 also filed a written statement alleg- 
ing that they had transferred their interest to the appellant, and 
that they were wrongly joined as defendants to the suit. 

Several issues were framed by the Subordinate Judge of 
which the following three only are now material :— 


“2. Whether the mortgaged property was the ancestral property of 
Indar Sahai, and whether the debt was incurred for legal and family neces- 
sity and binding on the sons of Indar Sahai?” 


“6. Whether the bond is paid up by the usufruct of the property?” 


“10. Whether the plaintiff is entitled to any relief, and if so, under 
what terms and conditions?” 


Several witnesses were examined on both sides. The Trial 
Judge found on issue No. 2 that the mortgaged property was 
not ancestral. He treated the issue as one confined to the 
property mortgaged by the deed of 1905. He found issue No. 6 
in the negative, and declared that the amount due under the 
mortgage was Rs. 14,000, to which he added Rs. 766 for costs, 
and a further sum of Rs. 935-10-8 for interest calculated at the 
rate of 6 per cent. per annum on Rs. 14,000 from the date of 
suit up to the 31st January, 1924, being the date fixed for 
redemption. In the result he passed a decree for sale of the 
properties comprised both in the mortgage deed and the 
Z£amanainama. 

The ist, 2nd and 3rd respondents appealed to the High 
Court at Allahabad. The learned Judges of the High Court 
agreed with the Trial Judge on his finding that the property 
mortgaged by the deed of 1905 was not ancestral, but held, 
differing from him, that the properties included in the sama- 
nainama were ancestral. They also held that the appellant had 
failed to keep such accounts as are required of a mortgagee in 
possession, and disallowed the claim both for past and future 
interest. In the result they varied the decree of the Trial 
Judge by excluding the properties mentioned in the samanainama 
from the order for sale, and by disallowing all interest. The 
order of the Lower Court as to costs was also varied, and 
directions were given for the costs of the appeal. From that 
decree of the High Court the plaintiff has brought the present 
appeal to His Majesty in Council. There was no appearance 
for the respondents at the hearing of the appeal. before the 
Board. 

Two contentions were raised on behalf of the appellant: 


. (1) that the finding of the High Court that the properties 


t 
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comprised in the samanatnama were ancestral was wrong; and 
(2) that the High Court were wrong in disallowing the appel- 
lant’s claim for interest. 


On the first point the learned Judges of the — Court 
said in their judgment as follows :— 


“ An issue was framed as to whether the mortgaged property was the 
ancestral property of Indar Sahai or not, and the Judge found that it was 
not. He appears to have come to this finding with regard only to the pro- 
perty originally included in the mortgage and to have paid no attention 
whatever to the property covered by the security bond, and yet he has 
granted the plaintiff a decree which will enable him to put all the property 
to sale. We agree that the property included in the original mortgage bond 
is not ancestral property, but not only is there no proof that the house and 
the property in Maheshpur, which is included in the security bond, is not 
ancestral property, but the allegation in the written statement to that effect 
has never been answered even by the plaintiff.” 


Their Lordships are unable to find any allegation in 
the written statement that the properties included in the 
samanainama were ancestral. Paragraphs 1, 2, 3, and the first 
part of paragraph 4 of “further pleas” in the written statement, 
relate solely to the property mortgaged by the deed of 1905, 
and issue No. 2, set out above, refers only tu that property. 
The zamanainama is referred to in the latter part of paragraph 
4, and the only issue as to that was whether it was “ illegal and 
without consideration”. Such being the pleadings and issues, 
it was not necessary for the Trial Judge to inquire whether the 
properties comprised in the samanainama were ancestral. 
There is no presumption that a family, because it is joint, 
possesses joint property, and it was for the sons of the mort- 
gagor to allege and prove that those properties were joint 
family properties. This, their Lordships think, they failed to 
do. Their Lordships are therefore unable to agree with the 
High Court that the properties included in the samanainama 
were ancestral. 


As to interest, it was urged that the High Court ought not 
to have disallowed the appellant’s claim in toto, and they ought 
to have in any event directed an inquiry into the accounts. 
Their Lordships are unable to accede to this contention. As 
regards accounts, it is enacted by S. 76, clause (g) of the 
Transfer of Property Act, that a mortgagee in possession 
“must keep clear, full and accurate accounts of all sums received 
and spent by him as mortgagee”. No such accounts were kept 
by the appellant or his predecessors, nor were any such filed in 
Court. All that the appellant did was to place before*the 
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Court a day before the judgment was pronounced, and after 
the evidence was closed, some accounts which apparently were 
prepared from khataunts kept by the revenue authorities. No 
actual receipts from the land were shown in the accounts. The 
receipts as shown in the accounts included tinier alta the rent 
payable by the 8th respondent, which, as already stated, was 
Rs. 150 per annum. The 8th respondent was a clerk in the 
employ of the heirs of the mortgagee, and he admitted in his 
evidence that the lease to him was “ nominal,” and that he paid 
the profits of the land to the heirs. ‘Those profits were not 
shown in the accounts. In the circumstances, their Lordships 
think that the High Court were right in disallowing the 
appellant’s claim for interest. 

In the result, their Lordships are of opinion that the 
appeal should be allowed in part, and the decree of the High 
Court, dated the 10th November, 1926, should be varied by 
ordering that if the money realised by the sale of the property 
mortgaged by the deed of the 20th December, 1905, shall not 
be sufficient for payment in full of the amount decreed by the 
High Court, the properties comprised in the samanainaina, 
dated the 15th June, 1906, or a sufficient part thereof, shall be 
sold, and the nett proceeds of the sale shall be applied in pay- 
ment of the balance due to the appellant, and their Lordships 
will humbly advise His Majesty accordingly. The appellant 
will bear his own costs before this Board. 

Solicitor for appellant: Harold Shephard. 

Respondent ex parte. 

K. J. R. 





Appeal allowed in part. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. | 
PRESENT :—-LorD BLANESBURGH, Lord RUSSELL OF KILLO- 
WEN, Lorp MACMILLAN, SIR JOHN WALLIS AND SIR DINSHAH 
MULLA. 


Rai Bishunath Prasad Singh .. Appellant 
v. ; 
Rani Chandika Prasad Kumari and others .. Respondents. 


Hindu Law—Gift in favour of daughter-in-law—Donee described as 
“malik mustaql "—Gift expressed to be for“ maintenance and support” 
of the donee—Nature of estate conferred. 





* P, C Appeal No. 43 of 1930. 15th December, 1932. 
eAllahabad Appeal No. 12 of 1926. 
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A Hindu, being the full owner of certain property, made a gift of it to 
his daughter-in-law “ for her support and maintenance,” and declared that 


the donee should remain absolute owner (malik mustaql) of the property 
gifted. 


Held, that on its true construction, the deed conferred upon the donee 
an absolute estate in the property. The words “ support and maintenance” 
in the deed merely indicated that the gift was made for the purpose of 
enabling the donee to live in comfort, and were not sufficient to cut down to 
a life-interest only the estate taken by the donee. 


Jogeswar Narain Deo v. Ram Chund Dutt, (1896) L. R. 23 I. A. 37» 
I. L. R 23 C. 670:6 M. L. J. 75 (P. C.) and Natlakhi Kunwar v. Jas Kishan 
Singh, (1918) L L. R 40 AIL 575, relied on. 


Judgment of the High Court, Allahabad, affirmed. 


Appeal No. 43 of 1930, by special leave, from a judgment 
and decree of the High Court, Allahabad, dated the 2nd March, 
1926, affirming a decree of the Subordinate Judge of Jaunpur, 
dated the 21st December, 1921. 


The decision of the appeal turned upon the interpretation to be 
put upon a certain deed of gift executed by one Pirthipal Singh 
in favour of his daughter-in-law, Mst. Balraj Kunwar, on the 16th 
September, 1862. Both the Courts in India interpreted the docu- 
ment as conferriug an absolute estate upon Mst. Balraj Kunwar. 
The High Court, in support of their decision, relied (inter alia) 
upon Sasiman Chowdhuratn v. Shib Narayan Chowdhury. 

Against the decree of the High Court, the plaintiff appealed to 
His Majesty in Council, by special leave. 

De Gruyther, K. C. and Parikh for appellant.—The property 
being expressly given to Mst. Balraj Kunwar for her support and 
maintenance only, it was an indication that the grant was for her 
life-time: Rajah Rameshar Baksh Singh v. Arjun Singh. 

Dunne, K. C. and Wallach for respondents.—The High Court 
was right in holding that the gift conveyed an absolute estate: 
Surajmant v. Rabi Nath Ojha3, Ramachandra Rao v. Ramachandra 
Rao, Bhaidas Shivdas v. Bat Gulabt, Sasiman Chowdhurain v. 
Shib Narayan Chowdhuryl, Jogeswar Narain Deov. Ram Chund 
Duties, Nawlakhi Kunwar v. Jat Kishan Singhi, Shalig Ram v. 
Charanjit Lal8, Syed Muhammad Rasa v. Musammat Abbas Bands 
Bib® and Jagmohan Singh v. Pandit Sri Nath10, 





1, (1921) L. R 49 I. A. 25: L L. 
2. (1900) L. R. 28 I. A. R 

. (1907) L. R. 35 I. A. 17: I. All. 84: 18 M. L. J. 7 (P.C). 
(1922) L.R. 49 LA. 129: I.L.R. 45 M. 320 at 328 : 43 M.L.J. 78 (P.C). 
| (1921) L. R. 49 L A. 1: I. L. R. 46 Bom. 153: 42 M. L. J. 385 (P.C). 
| (1896) L. R 23 L A. 37: L L. R. 23 Cal. 670:6 M. L. J. 75 (P.C.). 

7. (1918) I. L. R. 40 AU. 575 
| (1930) L.R. 57 LA. 282: LLR 1 : 59 M.L.J. 437 (P.C). 
9. (1932) L. R. 59 I. A. 236: 63 M. L. J. 180 (P. C). 
10. (1930) L. R. 57 I. A. 291: 59 M. L. J. 446 (P. C.). 


1 Pat. 305: 42 M. L. J. 492 (P.C.). 
1: 23 AIL 194 (P.C). 
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15th December, 1932. Their Lordships’ judgment was 
delivered by 


Lorp BLaNESBURGH.—In this case many questions were 
canvassed in the Courts in India but all, except one, have pass- 
ed into history. They survive merely as an excuse for the 
over elaborate and bulky record which is before their Lord- 
ships. 

The one issue which remains effective concerns a moiety 
share of a taluqa known as Jakhanian in the Jaunpur district 
in the Province of Agra which by a registered deed of gift, 
dated the 16th September, 1862, was given by Pirthipal Singh, 
the head of his family, to Musammat Balraj Kunwar, his 
daughter-in-law. The question is whether that lady had under 
the deed power to make alienations of the property giving to 
the respondents titles which are valid after her death. That 
question has been answered in the affirmative by the Subordi- 
nate Judge of Jaunpur and the result is embodied in his decree 
of the 21st December, 1921, which on appeal was affirmed by 
a decree of the High Court of Judicature at Allahabad, dated 
the 2nd March, 1926. The surviving plaintiff claiming under 
the donor Pirthipal Singh who is long since deceased again 
appeals. 


The deed in question is short and in terms simple. Its 
true effect falls to be determined by the construction placed 
upon the following passages from it, read together :— 


“A moiety share of ‘taluqa’ Jakhania ... belongs to me by virtue of 
purchase made at auction .. . As I have attained old age now, asit is 
possible that some dispute might arise after my death, and as it is my desire 
to make some arrangement for the support and maintenance of Musammat 
Balraj Kunwar, my daughter-in-law, I the executant have... made a gift 
of the entire above-mentioned pioperty .. . &¢., the ramindari rights apper- 
taining toa moiety share of the above-mentioned ‘taluga’ to my daughter-in- 
law... for her support and maintenance. I declare and give it in writing 
that the said Musammat should remain absolute owner (malik mustakil) of 
this property under this deed of gift and pay the Government revenue. I, 
the executant, and my heirs and representatives neither have nor shall have 
anything to with the above-mentioned gifted property. If any person brings 
any sort of claim in future it shall be considered false and invalid in face of 
this document I shall get the name of the said donee to be entered in the 
Government papers under this deed.” < 


This deed of gift has been most carefully analysed by 
Mr. Justice Lindsay in his judgment in the High Court and 
therein he has set forth with great clarity the reasons which 
have led him to the conclusion that the deed confers upon the 
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donee an absolute estate in the property and not one which 
determined with her life. 


Their Lordships find themselves in entire agreement with 
the learned Judge. They are satisfied that his reasoning, so far 


as based upon the terms of the deed alone, is correct and that 


his conclusion is completely justified by authority. Nothing 
said by Mr. de Gruyther or by Mr. Parikh for the appellant 
has weakened his judgment in any way, and their Lordships 
might well leave the matter there. But as they find further 
support for the learned Judge’s conclusion in at least two cases 
cited to the Board, but not specifically discussed by him, they 
think it may be not without advantage shortly to refer to these 
now. 


The first is Jogeswar Narain Deo v. Ram Chund Dutti 
and it has a bearing upon the feature of the deed of gift here 
to which much importance was attached hy the appellant. In 
the deed as was pointed out not only do you find the “support 
and maintenance” of the donee recited as the purpose of the 
gift but you find that expression repeated also in the words of 
disposition. 

Now in Jogeswar Narain Deo v. Ram Chund Dutt! the 
effect of a disposition of a 4 annas sharein a certain zemindary 
made by will in favour of the youngest wife of the testator 
and their son was in question. 


The words of bequest of the 4 annas share were: “I give 
to you . . . and the son born of your womb for your mainte- 
nance,” succeeded after an interval by the following words, 
attached, by construction, to the original gift, “and I give to 
you the power of making alienation by sale or gift”. 

Upon these words it was held by the Board that the words 
“for your maintenance,” parcel of the words of gift were not 
sufficient to cut down to life-interests only the estates taken by 
the legatees and the reason is stated by Lord Watson in deli- 
vering the judgment of their Lordships at page 43 :— 

“Tt is no doubt true that the gift of the 4 annas share of Silda bears to 
be made to the Rani and the appellant ‘for your maintenance’; but these 
words are quite capable of signifying that the gift was made for the purpose 


of enabling them to live in comfort, and do not necessarily mean that it was 
to be limited to a bare right of maintenance.” 





1. (1896) L. R. 23 I. A. 37: I. L. R. 23 C. 670:6 M. L. J. 75 (Pl C)e 
R—39 
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In that case the wider construction was assisted and adopt- 
ed as a result of the words conferring upon the legatees a 
power of disposition by sale or gift. 

But here the donee is described in the deed as “malik 
mustaqil” and the comprehensive intendment of that expression 
is illustrated in the second of the two authorities to which their 
Lordships think it desirable to refer. 

It is the case of Naulakhi Kunwar v. Jai Kishan Singh 
where, as here, a Hindu being the full owner of certain property 
made a gift of it to his daughter-in-law, describing the donee. 
to the deed as malik mastakil. It appears from the argument 
of Counsel that the gift was expressed to be for “maintenance” 
(see p. 576, line 13). 

In these circumstances the Court pointed out that this 
Board in Surajmant v. Rabi Nath Ojha® had held that the 
word “ malik ” alone, unless there was something definite to 
the contrary in the surrounding circumstances to qualify the 
meaning of the expression indicates an absolute estate. “Here,” 
they go on, “we have the word ‘malik’ followed by the word 
‘mastakil’ which even makes it stronger.” | 

The other indications in this deed pointing in the same 
direction and all discussed by Mr. Justice Lindsay lend to the 
words in the present case a completely compelling force. 

Their Lordships accordingly do not consider it necessary 
to go further into the authorities, being really well content to 
accept on the whole matter the reasoning and the conclusion of 
that learned Judge. 

In their Lordships’ judgment the appeal fails, and they will 
humbly advise His Majesty that it be dismissed with costs. 

Solicitor for appellant: H. S. L. Polak. 

Solicitors for respondents: T. L. Wilson & Co. 

K. J. R. Appeal dismissed. 








1. (1918) I. L. R 40 All. 575. 
2 (1907) L. R 35 L A. 17: I.L R. 30 AIL 84:18 M. L. J. 7 (P. C). 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon. ] 


PrRESENT:—Lorp ToMLIN, Lorp THANKERTON, LORD 
WRIGHT, SIR GEORGE LOWNDES AND SIR DINSHAH MULLA. 
t 


V. M. Abdul Rahman, since deceased (now 


represented by Sara Bibi and others) .. , Appellants 
v. 
D. K. Cassim & Sons and another .. Respondents. 


Civil Procedure Code (V of 1908), S. 109 (a)—"Final order’—Order 
of Appellate Court, under Order 41, Rule 23, reversing dectsion of Trial 
Court on preliminary point and remanding sutt—Test of finalsty—Order 
not finally disposing of the righis of the parties. 


During the pendency of a suit, instituted on the Original Side of the 
High Court, Rangoon, claiming damages for a conspiracy between the defend- 
ants to ruin the plaintiffs’ credit and reputation and to destroy their business, 
the plaintiffs were adjudicated insolvents. The Trial Judge held that the 
cause of action thereupon vested in the Official Assignee, and the latter declin- 
ing to proceed with the suit, a decree was passed dismissing the suit. On 
appeal by the plaintiffs, the Appellate Bench held that the claim for damages 
did not vest in the Official Assignee, and that the plaintiffs were, therefore, 
entitled to continue the suit in their own names. The suit was accordingly 
remanded to the original Court for trial on the merits. 


Held, that the judgment of the Appellate Court was not a decree, but 
an order passed under Order 41, Rule 23 of the Civil Procedure Code. 


Held, further, that the order, though it decided an important and a vital 
issue in the case, did not finally dispose of the rights of the parties; on the 
contrary, it left the suit alive and provided for its trial on the merits in 
the, ordinary way. It was not, therefore, a “final order” within S. 109 (a) 
of the Code and not appealable to the Privy Council. 


The test of finality is whether the order in question finally disposes of 
the rights of the parties. The finality must be a finality in relation to the 
suit. If, after the order, the suit is still a live suit in which the rights of the 
parties have still to be determined by the Courts in the ordinary way, it is not 
a final order, and no appeal lies against it to the Privy Council under sec- 
tion 109 (a) of the Civil Procedure Code. 

Ramchand Manjimal v. Goverdhandas, (1920) L. R. 47 I. A. 124: 
I. L. R. 47 C 918: 39 M. L. J. 27 (P.C.), followed. 

Rakimbhoy v. Turner, (1890) L. R. 18 I.A.6: LL. R. 15 B. 155 
(P. C.) and Syed Mushar Husem v. Bodka Bibs, (1894) L. R. 22 I. A. 1: 
IL L. R 17 A. 112:5 M. L. J. 20 (P. C.), distinguished. 


Appeal No. 30 of 1931 from a judgment of the High Court, 
Rangoon, on its Appellate Side, dated the 23rd June, 1930, 
allowing an appeal from a judgment and decree of Mr. Justice 


Cunliffe in the High Court on its Original Side, dated the 
29ih April, 1929. 





"P, C. Appeal No, 30 of 1931. 19th December, 1932. , 


ek 


Abdul 
Rahman 


v. 
Cassim & 


Sons. 
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The suit giving rise to the appeal was instituted by the Ist res- 
pondents in the High Court, Rangoon, on its Original Side, against 
the original appellant and the 2nd respondent claiming damages for 
alleged conspiracy to ruin their credit and reputation and to destroy 
their business. During the pendency of the suit, the plaintiffs 
(1st respondents) were adjudicated insolvents, and as the Official 
Assignee (who was thereupon brought on the record as plaintiff) 
declined to proceed with the suit, the learned Judge on the Original 
Side dismissed the suit with costs. On appeal, the Appellate Bench 
of the High Court held that the cause of action did not vest in the 
Official Assignee and that the insolvents were entitled to carry on 
the suit in their personal capacity. The dismissal of the suit was 
set aside and the suit remanded for trial on the merits. 


Leave to appeal to the Privy Council was granted by Carr, 
Offg. C. J. and Cunliffe, J., who held that the order of the Appellate 
Bench (remanding the suit) was a final order within the meaning 
of Ss. 109 and 110 of the Civil Procedure Code, inasmuch as it 
decided a cardinal point in the suit, namely, the capacity of the 
plaintiffs to prosecute the suit. The learned Judges relied on the 
decisions of the Board in Rahimbhoy v. Turner] and Syed Mushar 
Husein v. Bodha Bibi and in referring to the decisions of the High 
Courts reported in Sultan Singh v. Murli Dhar’, Habtb-an-nissa v. 
Munawar-un-nissat, Syed Khanv. Syed Ebrahim’ and Sathappa 
Chetty v. Subramaniam Chetly® they said that there was a very 
strong conflict of judicial opinion in India as to what was a final 
order. a 


Upjohn, K.C. and A. Pennell for 1st respondents.— We take the 
preliminary objection to the competency of the appeal on the ground 
that the order of the Appellate Bench, remanding the suit, was 
neither a decree nor a final order within the meaning of S. 109 of 
the Civil Procedure Code. It was simply an order made under 
Order 41, Rule 23 and did not finally dispose of the rights of the 
parties. The judgment of Lord Cave in Ramchand Manjimal v. 
Goverdhandas? on the interpretation of “ final order,” is directly 
in point, and we rely also on Jsaacs & Sons v. Salbsteins. 


Dunne, K. C. and Robert W. Leach for appellants.—After the 
decision of the Appellate Court, the question of the plaintiffs’ 
capacity to prosecute the suit in their own names could never be 


2. (1894) L. R ie en) E 
3. (1924) L L. R. 5 Lah. 329 (F. 
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disputed again. The order is binding on the Trial Judge and will 
equally be binding on the parties and on the Appellate Bench should 
there be a further appeal. It was therefore a final order, as laid 
down by the Board in Syed Mushar Husein v. Bodha Bibili. The 
decision was on the cardinal point of the suit: Rahimbhoy v. 
Turners, 

[Sir George Lowndes referred to the decisions of the High 
Courts in India, cited in Mulla’s Commentary on 5. 109 of the 
Civil Procedure Code, that an order of remand was not, ordinarily, 
a final order. | 


[Lord Thankerton referred to Sultan Singh v. Murli Dhar’, 
where an order of remand was held not to be a final order. | 

In England it has been held that orders which decide the rights 
of the parties, though made on interlocutory applications, are to be 
treated as final orders within the meaning of Order 58, Rule 3 of 
the Rules of the Supreme Court: In re Stockton Iron Furnace 
Companys, 

Upjohn, K. C., replied. 

19th December, 1932. Their Lordships’ judgment was 
delivered by 


SIR GEORGE Lownpgs.—The suit out of which this appeal 
arises was instituted in the name of the first respondent firm 
(hereinafter referred to as the Ist respondents) on the Original 
Side of the Rangoon High Court, alleging, in effect, a conspi- 
racy between the two named defendants to ruin the business of 
the Ist respondents, and claiming Rs. 5,00,000 by way of 
damages. The first of the two defendants was the appellant, 
V. M. Abdul Rahman, now deceased, and represented by his 
heirs. The other was the 2nd respondent, who does not appear 
before the Board. 


After the hearing of the suit had commenced in the Trial 
Court the Ist respondents were—apparently upon their own 
application—adjudicated insolvents. On this being brought to 
the notice of the Judge, be on the 13th February, 1929, 
adjourned the trial, and gave a month’s time to the Official 
Assignee to consider whether he would proceed with the suit on 
behalf of the creditors. On the 11th March, 1929, the Judge 








Sir George 
Lowndes. 
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being then engaged in the Criminal Sessions, the matter seems 
to have come before the Deputy Registrar, who enlarged the 
time till the 2nd April. On tbis date the Deputy Registrar 
gave a further extension to the 24th April and directed that 
the Official: Assignee should “be brought on the record as plain- 
tiff in the place of the insolvent plaintiffs,” and the heading of 
the plaint was amended accordingly by the Assistant Registrar. 


On the 24th April the matter was again mentioned to the 
Deputy Registrar, when counsel for the Oficial Assignee stated 
that “he had asked the insolvents to furnish him with security, 
but they had failed to do so”. Whereupon counsel for the 
appellant asked that “the matter be placed before ihe Judge for 
the dismissal of the suit.” This was done, and on the 29th 
April the suit was, by a decree of that date, dismissed. The 
decree was headed as in a suit between the Official Assignee, as 
assignee of the estate of the Ist respondents, and the defend- 
ants, but despite this fact and the amendment of the plaint 
above referred to the lst respondents seem to have been ` 
treated as still parties to the proceedings, the Official Assignee 
disappearing from the stage altogether. They were given 
leave to appeal against the decree as paupers; their appeal was 
heard; the decree was set aside, and the suit was remanded to 
the original Court for trial on the merits. Against this order 
the present appeal has been brought to His Majesty in Council, 
upon a certificate of the High Court that the case fulfils the 
requirements of S. 110 of the Code of Civil Procedure, 1908. 
Before their Lordships a preliminary objection has been taken 
by the 1st respondents’ counsel that the appeal is incompetent 
and that the certificate was wrongly granted. The ground of 
the objection is tbat the order of the Appellate Court was 
neither a decree nor a “final order” within S. 109 (a), and 
therefore not appealable under S. 110. 

The grounds of the Ist respondents’ appeal in India were, 
in effect, that their claim for damages was not property which 
vested under the Insolvency Act in the Ofcial Assignee, that 
they were therefore entitled to continue the suit in their own 
names without his intervention; and that it had been wrongly 
dismissed. 

It will be seen that this was in reality an objection that 
the Official Assignee ought not to have been brought on the 
repord in their place, but there is nothing to show that any such 
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contention was raised on their behalf before the dismissal of 
the suit. Indeed the point seems to have been first suggested 
on behalf of a creditor, who was in fact the father-in-law of 
one of the insolvents, when the Trial Judge was actually deli- 
vering his judgment. It does not appear, however, to have 
been objected before the Appellate Court that the question was 
not open to the Ist respondents, or that they had ceased to be 
parties to the suit before the decree of the Trial Judge was 
made, and their Lordships are not prepared now to take any 
account of the very apparent irregularities in the Trial Court. 

The judgment of the Appellate Court was delivered on the 
23rd June, 1930. The learned Judges accepted the contention 
of the Ist respondents, holding that the claim to damages did 
not vest in the Official Assignee. They accordingly, as already 
stated, set aside the dismissal of the suit, and remanded it for 
trial on the merits by the original Court. 

lt is, in their Lordships’ opinion, clear that this was, under 
the Code of Civil Procedure, an order and not a decree. It 
must be taken, they think, to have been made under O. 41, 
R. 23. The material part of which runs as follows :— 


“ Where the Court from whose decree an appeal is preferred has dis- 
posed of the suit upon a preliminary point and the decree is reversed in 
A, the ii akah Court may, if it thinks fit, by order, remand the case 


The matter is put beyond question by O. 43, R. 1 (#) 
which gives a right of appeal from an “order” so made. 

It remains to consider whether the order in question was a 
“final order” within the meaning of S. 109 (a), and this ques- 
tion is, their Lordships think, concluded by the judgment of 
this Board delivered by Lord Cave in Ramchand Manyjimal v. 
Gowverdhandas Vishindas Ratanchandl. 


Upon the application for the certificate the matter was 
gone into at considerable length by the Officiating Chief Justice 
and Ellis Cunliffe, J., but by some mischance the authority just 
referred to was overlooked3. 

Two other cases before this Board were relied on by the 
learned Judges, viz, Rahimbhoy Habibhoy v. Turner3 and 





1. (1920) L. R. 47 I. A. 124:1.L. R 47 C. 918: 39 M.LJ. 27 (P.C). 
2. The learned Judges, however, cited Sultan Singh v. Murli Dhar, 
(1924) L. R. 5 Lah. 329 (F. B.), in which the Board’s judgment in Ram- 
chand Manjimal’s case is referred to at some length by Shadi Lal, C. J. and 
Broadway, J. at pp. 335, 342 of the Report —K. J. R 
3: (1890) L. R. 18 I.A 6:1. L. R 15 Bom. 155 (P. C). ° 
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Syed Mushar Husein v. Bodha Bibs1. But both of these cases 
were decided with reference to the Civil Procedure Code of 
1882, in which the wording of the relevant sections differed 
materially from that of the Code of 1908. Special leave to 
appeal was given in each of these cases on the ground that the 
suit had been fully tried in the Lower Court, and “the cardinal 
point” decided, leaving, in the one case, only a reference for 
accounts, and, in the other, only subordinate points for decision 
which should have been dealt with by the Appellate Court. In 
the first case it is clear that an appeal to His Majesty in Coun- 
cil would have lain as of right under the provisions of the 
present Code, and in the second that if the effect of the Appel- 
late Court’s decree had been (as in the present case) merely to 
remand the case for trial on the merits, different considerations 
would have applied. Their Lordships think, therefore, that 
neither of these authorities is applicable to the case now before 
them. 

Turning to the judgment in Ramchand Manjimal’s cases, 
it will be apparent that the conditions there approximated 
very nearly to those of the present case. The question arose 
with reference to a series of suits upon cotton contracts, which 
had been stayed by the first Court under S. 19 of the Indian 
Arbitration Act, but in which the order for stay had been revers- 
ed on appeal, with the result that the suits went back for trial 
in the ordinary course. The Appellate Court being of opinion 
that its order was a “final order’ within S. 109 (a) of the 
present Code gave a certificate under S. 110. At the hearing 
before the Board a preliminary objection was taken that the 
order in question was not a “final order” and that therefore the 
certificate was wrongly given and the appeals incompetent. 
The objection was upheld and the appeals were dismissed. 


Lord Cave in delivering the judgment of the Board laid 
down, as the result of an examination of certain cases decided in 
the English Courts, that the test of finality is whether the order 
“finally disposes of the rights of the parties,” and he held that the 
order then under appeal did not finally dispose of those rights, 
but left them “to be determined by the Courts in the ordinary 





1. (1894) L. R. 22 L A. 
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way”. It should be noted that the Appellate Court in India was 
of opinion that the order it had made “went to the root of the 
suit, namely, the jurisdiction of the Court to entertain it,” and 
it was for this reason that the order was thought to be final and 
the certificate granted. But this was not sufficient. The finality 
must be a finality in relation to the suit. If, after the order, the 
suit is still a live suit in which the rights of the parties have still 
to be determined, no appeal lies against it under S. 109 (a) of 
the Code. 

Their Lordships would only add that the enforcement of 
this principle involves no practical hardship, inasmuch as, in a 
proper case, it is always open to the Appellate Court to give a 
special certificate under S. 109 (c). 

It was pointed out in argument that there is some divergence 
in the views cxpressed in the English cases upon which the 
judgment in Ramchand Manjimal's casel founds, and that no 
doubt is so, but the rule deduced for guidance under the Indian 
Act is clear and unambiguous, and must, their Lordships think, 
be decisive ia all cases where the question is whether an order is 
appealable to His Majesty in Council under the provisions of 
the section in question. 

In their Lordships’ opinion it is impossible to distinguish 
the present case from that upon which Lord Cave pronounced. 
The effect of the order from which it is here sought to appeal 
was not to dispose finally of the rights of the parties. It no 
doubt decided an important, and even a vital, issue in the case, 
but it left the suit alive, and provided for its trial in the ordinary 
way. 
Their Lordships have thought it right to deal with this 
matter at some length, as there seems to have been a consi- 
derable divergence of opinion in some of the Indian Courts as 
to what is a final order under S. 109 (a), and they think that 
the decision in Ramchand Manjtmal’s casel must have been 
either overlooked or misunderstood. 

For these reasons their Lordships think that the appeal is 
incompetent, and they will humbly advise His Majesty that it 
should be dismissed with costs. 

Solicitors for appellants: Cutler, Allingham and Ford. 

Solicitor for respondents: J. E. Lambert. 

kK. J.R. l = Appeal dismissed. 


L (1923) L. R. 47 L A. 121: L L. R. 47°C. 918: 39 AL L. J. 27 (P. @). 
R—40 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR Horace OwEN CoMpToN BEASLEY, Ki., 


Chief Justice AND Mr. Justice BARDSWELL. 


Sothavalan alias Irulan and others .. Petitioners* (Accused 
—Appellants) 
v. 
Rama Kone and others .. Respondents (P. Ws. 1 
to 4). 


Indian Penal Code (XLV of 1860), Ss. 147 and 323—Convicttons 
under Ss. 147 and 323 separaiely—Wheiher separate punishments legal, 


Where persons were convicted of rioting as punishable under S. 147 
and of the substantive offence of voluntarily causing simple hurt under 
S. 323, Indian Penal Code, on the question whether the two separate 
punishments were legal, 


Held, that the accused were properly and legally awarded separate 
sentences, one for rioting and one for having caused simple hurt. 


Anthony Udaiyan v. Royappudayar, (1927) 53 M. L. J. 653 and Krishna 
Ayyar v. Emperor, (1918) 20 Cr. L. J. 145, relied on. 


Bishna v. Emperor, (1922) 73 I. C. 517, dissented from. 
Kunananimal Mayan In re, (1927) 53 M. L, J. 656, referred to. 
Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Sub-Divisional Magistrate of Ramnad, dated 
16th January, 1932 and passed in C. A. No. 1 of 1932 (C. C. 
No. 523 of 1931 on the file of the Court of the Taluk 
Magistrate of Ramnad). 
G. Gopalaswams for petitioners. 
A. Narasimha Atyar for The Public Prosecutor on behalf 
of the Crown. 
T. G. Singaravelu for 1st respondent. 
The Court made the following 
ORDER. Bardswell, J.—The Petitioners in this case have 
been convicted of rioting as punishable under S. 147, Indian 
Penal Code and of the substantive offence of voluntarily 
causing simple hurt as punishable under S. 323, Indian Penal 
Code. They have been sentenced in all to 3 months’ rigorous 
imprisonment each, two months for the rioting and one month 


“for the causing hurt. They have also each of theni been fined 


Rs. 15 for each offence. The only point that has now to be 





* Cr. RC No. 162 of 1932. 13th December, 1932. 
Cr. R. P. No. 148 of 1932). 
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considered is that of whether the two separate punishments 
were legal. 


For the Petitioners reliance is placed upon the decision of 
Curgenven, J., in Kunnammal Mayan In re.1 In that case the 
learned Judge has held, though with some hesitation and while 
admitting that he saw a difficulty in arriving at his conclusion, 
that when a person is convicted both under S. 147 and S. 323, 
I. P. C., be could not be awarded a separate sentence for each 
of the offences. He has followed a decision, apparently un- 
reported, of Krishnan, J., in C. R. P. No. 209 of 1924 and a 
decision of the Lahore High Court reported in Bishna v. Em- 
peror8. The principle of these decisions is that where the causing 
of the hurt is itself the particular form of the force or violence 
which contributed to the offence of rioting, the one was included 
as an ingredient of the other. -Curgenven, J., followed this 
principle and found it difficult to escape the conclusion that to 
convict for voluntarily causing hurt, where the only violence 
which formed the act of rioting was the hurt itself, offends 
against the provisions of S. 71, Indian Penal Code. A different 
opinion, however, has been expressed by Wallace, J., in a 
decision which is also to be found in Anthont Udatyan v. 
Royappudayar3. Therein he has pointed out that 


“Causing hurt and using force are not the same thing and the word 
‘force’ does not appear in the definition of ‘hurt’. The use of criminal 
force is no doubt an ingredient of the offence of rioting and the use of force 
may be an ingredient in the offence of rescuing cattle, but the force necessary 
to constitute these offences may fall far short of ‘causing bodily pain’ and 
if further force.is used which does cause bodily pain, then, in my view, the 
offences which involve and are complete by mere use of criminal force have 
` been exceeded and that excess constitutes another offence, vts., that of caus- 
ing hurt, or, causing whatever more serious form of bodily hurt bas been 
the result”. 


With all respect I think that the view thus taken by 
Wallace, J., is correct; and what he says as to force is equally 
applicable to violence. The same view has also been taken by a 
Divisional Bench of this Court in Krishna Ayyar v. Emperor4, 
a decision which does not appear to have been brought to the 
notice of either of the learned Judges whose decisions, above 


referred to, appear in 53 M. L. J. In that case it is remarked 


that 


“Tt has been well settled that where the object of an unlawiul assembly 
is to cause hurt, then a member of that unlawful assembly, if he is convicted 





1. (1927) 53 M. L. J. 656. 2. (1922) 73 L C. 517. 
3. (1927) 53 M L, J. 653. 4. (1918) 20 Cr. L. J. 145, 


Sothavalan 
D. 
Rama Kone, 





Bardswell, J. 
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under S. 147, cannot be convicted also under S. 323 or 325 read with S. 149, 
except that such of the accused as are proved themselves to have caused hurt 
in the riot would be rightly convicted of the offence of hurt in addition to 
the offence of noting” 


The convictions, therefore, of certain of the accused under 
Ss. 147 and 323, Indian Penal Code, were confirmed. With 
regard to the constructive S. 149, Gour’s commentary shows 
that there is a conflict of opinion between the various High 
Courts but with tbat section we are not now concerned, as all the 
petitioners in this case have been convicted of oifences of hurt 
individually committed. Except in the case of the Lahore 
Court in Bishna v. Emperor! there seems to have been no such 
conflict-among the other High Courts as to its being legal to 
inflict a separate punishment on a rioter, on a substantial con- 
viction under S. 323, from that awarded for the offence under 
S. 147. This was held by the Calcutta High Court in In the 
maiter of the Petition of Mohur Mir v. The Queen-Enipress’, 
and more recently, in Ram Angutha Singh v. Emperor’. There 
are similar decis’ons in Queen-Empress v. Bana Punja4 when 
the matter was considered by a Full Bench, and in Queen- 
Empress v. Dungar Singhd and in Queen-Empress v. Ram 
Sarup8s. Queen-Empress v. Dungar Singhs dissented from a 
previous decision of that Court to the contrary. None of 
these cases has been referred to by the learned Judge who 
decided the case in Biskna v. Emperorl. It is the Allahabad 
view which has been followed in Calcutta and Bombay. 
As remarked in Queen-Empress v. Dungar Singhs: 


“The offence of voluntarily causing hurt or of voluntarily causing 
grievous hurt obviously can be committed without the commission of the 
offence of rioting and, in like manner, rioting can be committed without the 
commission of the two other mentioned offences.” 


This is putting in general terms what has been put more 
particularly by Wallace, J., in the quotation from his judgment 
given above. Taking this as the correct position as, in my 
opinion, it should be and as, indeed, has been found by a Bench 
of this Court to be settled, S. 71, Indian Penal Code, can have 
no application. I would hold, then, that the Petitioners have 
been properly and legally awarded separate sentences, one for 
rioting and one for having caused simple hurt. l 


T es a 
1. (1922) 73 L C. 517. 
2, (1889) L L. R. 16 Cal 725. 3. (1913) I. L. R, 40 Cal. 511. 
aes 4. (1892) L L. R. 47 Bom. 260 (F. B.). 
5. (1884) I. L. R. 7 AIL 29. 
6. (1885) I. L. R. 7 AIL 757 (F. B.). 
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The sentences cannot be said to be excessive but, seeing 
that this case has been hanging over the Petitioners for over a 
year, that none of the injuries caused was of a serious 
character, and that they have already served out about half of 
their several terms of imprisonment, I do not think it neces- 
sary to send them back to jail. Their not being sent back 1s 
likely to be the more conducive to future harmony between 
them and the opposite party, and they have had their lesson. I 
would, therefore, reduce their sentences to rigorous imprison- 
ment for the period already undergone and now set them at 
liberty, discharging their bail bonds. The sentences of fine and 
of imprisonment in default should stand as also the order for 
compensation to P. Ws. I to 4. 

The Chief Justice.—I agree. 


ECG ; Sentences reduced. 


ey 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mnr. JUSTICE CORNISH. 


Palani Chetty .. Petitioner* (Defendant) 
v. 
A. R. S. V. Sevugan Chetty .. Respondent (Plamtif). 


Civil Procedure Code (V of 1908), S. 50 and O. 7, R. 6—Swit on pro- 
missory note—E spiration of period of limiaiton—Ground of exeinption 
in plaini—Part payment towards principal ona certain date mentioned as 
saving lımitation—Later amendment attempted to change the dates of 
payments acverred tn the plaint, on advice—A pplication to amend plaint 
essential, ; 

O.7, R 6 isarule of pleading. It makes no exception to the general 
rule that a plaintiff must plead the facts on which he relies for his case. Ifa 
party is advised that his pleadings are defective, the remedy is amendment by 
leave of the Court. There is no reason why a different consideration should 
apply to a plaintiff who wishes to throw over the ground of exemption from 
limitation pleaded and to put forward some other ground of exemption 
which he has not pleaded.: If therc is no application to amend the ‘plaint, the 
suit ought to be dismissed as barred by limitation. 

Jogeshwar Roy v. Raj Narain Mitter, (1903) I L. R. 31 Cal. 195; 
Jagannadhs Row v. Seskayya, (1907) 17-M. L. J. 281 and Marudat Muthirian 
v. Chinnakannu Muthirian, (1918) 52 L C. 243, relied on. 


Petition under S.-25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Temporary 
Subordinate Judge of Devakottai, dated 25th March, 1929 and 
made in S. C. S. No. 453 of 1928. 

R. Kesava Atyangar for petitioner. 

Respondent not represented. 





C. R. P. No. 1433 of 1929. ; 2nd December, 1932.° 


Beasley, CJ. 
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The Court delivered the following 

JUDGMENT.—Defendant is the petitioner. He was sued on 
a promissory note. The plaintiffs suit was filed after the 
expiration of the prescribed period of limitation. He accord- 
ingly, in pursuance of O. 7, R. 6, Civil Procedure Code, stated 
in his plaint the ground on which he claimed exemption from 
the law of limitation. The ground was that there had been a 
part payment towards principal and interest on 15th June, 1925, 
by the defendant “as per Vaddichittai filed herewith”. Some 
months later it apparently occurred to the plaintiff or his 
advisers that the ground alleged in the plaint could not be 
relied on, and an application was made to amend the plaint by 
averring payments on later dates by the defendant towards 
interest. The application was opposed by the defendant as out 
of time, and the application to amend was withdrawn. Asa 
matter of fact, the payment pleaded was found to have been 
made towards principal, and as the fact of payment did not 
appear in the handwriting of the defendant as required by 
S. 20, Limitation Act, it did not avail to give a fresh starting 
point for limitation. But the Subordinate Judge, following 
certain cases which will be referred to presently, allowed the 
plaintiff to prove the later payments towards interest, notwith- 
standing that they had not been pleaded in the plaint as a ground 
of exemption from the law of limitation, and decreed the 
plaintiffs suit. 

In Jogeshwar Roy v. Raj Narain Mitter1 a Bench of three 
Judges held that the plaintiff who pleaded acknowledgment of 
a particular debt as an exemption from the Limitation Act was 
debarred by S. 50, Civil Procedure Code (corresponding to 
O. 7, R. 6) from proving another acknowledgment at a later 
date. But the Court indicated that the plaintiff might get over 
the difficulty by obtaining leave to amend his plaint. The 
decision was criticised by Beaman, J., in Yakub Ebrahim V, 
Bas Rahımatbais. In that case the plaintiff alleged in his plaint 
that the defendant being an executor of his deceased creditor, 
there could be no bar of limitation. At the trial plaintiff 
sought to establish that the defendant was an express trustee 
within S. 10 of the Limitation Act. The learned Judge said: 


“It seems to me that when a plaintiff does satisfy the requirements of 
S. 50, Civil Procedure Code, by stating what is in his opinion the ground 





el. (1903) L L. R. 31 Cal 195. 2. (1908) 10 Bom. L. R. 346. 
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upon which he intends to get over the bar of limitation, he ought not to be 
precluded from taking another and not inconsistent ground should he be 
later advised that the latter is the true ground.” 


This opinion was approved in Nistarini Debi v. Chandi 
Dasi Debil. But the Court proceeded to show that the proper 
course would be for the plaintiff to apply for leave to amend 
the plaint. Referring to O. 7, R. 6, the judgment says: 

“The discretion of the Court in the matter of granting or refusing an 
application for amendment of the plaint cannot be restricted by an inflexible 


Tule of law. It must be decided on the circumstances of each individual case, 
whether such application should be granted or not.” 


In other words, O. 7, R. 6 did not stand in the way of an 
amendment of the plaint. In Hingu Miah v. Heramba Chandra 
Chakrabarit3, the judgment, as in the prior case, was delivered 
by Mookerjee, J. It cites Yakub Ebrahim v. Bat Rahimaibas3 
and Nistarint Débi v. Chandi Dasi Debil as authority for the 
proposition that if the plaint shows the ground of exemption, 
O. 7, R. 6 is satisfied and the plaintiff ought not to be precluded 
from taking another and inconsistent ground. This ruling was 
adopted in Parmeshri Das v. Fakirta4 by the Lahore High 
Court, though the point actually decided was that a plaintiff 
who has not pleaded a special ground of exemption might 
nevertheless take advantage of an admission made by the 
defendant in his written statement. 


The learned Subordinate Judge in the present case has, 
quite reasonably, understood the two cases last cited as laying 
down that if a plaintiff pleads a ground of exemption, (which 
may be a bad ground but sufficient for the purpose of saving 
his plaint from rejection under O. 7, R. 11), he is free to urge 
any other ground at the trial without the necessity of amending 
his plaint. I do not agree with this view of O. 7, R. 6. It is 
not the view taken of it in Jogeshwar Roy v. Raj Narain 
Mitter or by this High Court in Jagannadha Row v. 
Seshayya8 and Marudat Muthirian v. Chinnakannu Muthirian’, 
O. 7, R. 6is a rule of pleading. It makes no exception to the 
general rule that a plaintiff must plead the facts on which he 
relies for his case. If a party is advised that his pleadings are 
defective, the remedy is amendment by leave of the Court. I 
can see no reason why a different consideration should apply to 


1. (1910) 12 C L. J. 423. 2. (1910) 13 G L. J. 139. 
3. (1908) 10 Bom. L. R. 346. 4. (1920) 60 I. C. 772. 
s. (1903) I. L. R. 31 G 195. 6. (1907) 17 M. L. J. 281. 


7. (1918) 52 L C 243. e 
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plaintif who wishes to throw over the ground of exemption 
pleaded and to put forward some other ground of exemption 
which he has not pleaded. In my opinion the plaintiff ought to 
have applied for leave to amend his plaint, and should not have 
been allowed to give evidence of the other ground of exemption 
without such leave having been given. No application for 
leave to amend was made at the trial, and, as already stated, 
the previous application was withdrawn by the plaintiff. The 
suit ought, therefure, to have been dismissed as barred by 
limitation. This petition is allowed and the decree of the 
Subordinate Judge will be set aside, with costs here and in the 
Court below. 

K. C. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sır Horace OwEN Compton BEASLEY, Kt., 

Chief Justice AND MR. JUSTICE STONE. 

The Mercantile Bank of India, Ltd. .. Appellanis* ( Respond- 


UV. enis) 
The Official Assignee of Madras .. Respondent (Peh- 
tioner). 


Contract Act (IX of 1872), S. 178—“ Person ”— Meaning of — Assign- 
ment of railway receipts by way of security —E fect of—Valid pledge, if 
crealed— Presidency Towns Insolvency Act (IH of 1909), S. 52 (2) (c)— 
A ppltcabiltty— onstructive possession with pledgee—Goods in ike custody 
of carr.er—Notice to carrier of rights of pleigee—If, and when, material— 
"True owner” —Meaning of—Interpretation of statutes— Golden rule”. 


The word “ person” in S. 178 of the Contract Act is not restricted to 
mercantile agent. It includes the owner. 


Under S. 178, a valid pledge can be made by pledging either the goods 
or the documents of title relating thereto, e.g, by the endorsement and 
delivery, by way of security for a loan, of the railway receipts. 


The insolvent was a dealer in groundnuts, The goods were purchased 
on credit at various centres in the mofussil, consigned by rail to the Port 
Trust and placed in the Port Trust godowns to await orders. The insolvent 
raised loans from the appellant Bank by endorsing and assigning the railway 
receipts in respect of those goods and giving them a letter of lien and a 
promissory note by way of security. On the date of bankruptcy, the goods 
in question were either in course of transit by rail or in the Port Trust inside 
godowns awaiting orders as to delivery. The Port Trust had no notice, until 
after the adjudication, of either the lien or the assignment of the railway 
receipts in favour of the Bank. Ina contest between the Official Assignee 
and the Bank each claiming the goods, it was contended for the former that 
the railway receipt only conferred the right to receive the goods in futuro 


—— 





tO. S. Appeal No. 67 of 1930. 30th March, 1932. 
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and did not pass the possession in the goods to the Bank and that the goods 
remained in the reputed ownership of the insolvent at the time of adjudica- 
tion. 


Fleld, (a) that the assignment of the railway receipt had the effect of a 
pledge of the goods themselves; that, alternatively, the effect of a pledge of 
the railway reccipt asa document was to give to the pledgee as against either 
the insolvent or the Official Assignee the-right to reccive the goods from the 
carrier. 

(b) that, as at the time of adjudication, the Bank was, „by virtue of the 
railway receipts endorsed and letter of lien given to them, i in constructive pos- 
session of the goods and the goods were actually in the custody of the 
carrier, in the railway waggon or goods-shed, over which the insolvent had 
no control, the goods could not be said to be in either the possession or 
order or disposition of the insolvent within the meanıng of S. 52 of the 
Presidency Towns Insolvency Act; that further the consent of the Bank (the 
true owner) could not be assumed necessarily to follow from the absence of 
notice by the Bank to the carrier of the assignment of railway receipts or of 
the granting of the letter of lien, where, apart from notice, possession 
remained—not in the insolvent—but constructivels in the Bank. 


In re Hamilton Young & Co., Ex parte Carter, (1905) 2 K. B. 381, on 
appeal, p. 772; In re William Watson & Co., Ex parte Atkin Brothers, 
(1904) 2 K. B. 753, referred to. 


“True owner” for the purpose of S. 52 of the Presidency Towns Insol- 
vency Act includes a person having a lien, or an equitable charge, as well as 
a person having the legal title. 

In construing statutes, the grammatical and ordinary sense of the 
words is to be adhered to, unless that would lead to absurdity or some incon- 
sistency with the rest of the statute. 


On appeal from the judgment of the Honourable Mr. 
Justice Waller, dated the 7th day of January, 1930, and passed 
in the exercise of the Insolvency Jurisdiction of the High Court 
in Application No. 406 of 1929 in Insolvency Petition No. 82 
of 1929, 

Nugent Grant and Vere Mocketi instructed by Messrs. 
King & Partridge for appeliants. 

The Advocate-General (A. Krishnaswami Atyar) and 
O. T. G. Nambiar instructed by Messrs. Moresby & Thomas 
for respondent. 

The Court delivered the following 

JUDGMENTS. Stone, J.—The facts in this case are simple 
and can be stated as follows :— 

The appellants whom I shall hereafter refer to as the Bank 
lent one C. K. N., now an insolvent, money by various loans. 
These loans were arranged in order to finance the purchase by 
C. K. N. of groundnuts. 

C. K. N. wasa large buyer of groundnuts. He purchased 
on credit. Sometimes he received delivery in the various centres 
in the mofussil; sometimes he received delivery in Madras. 
In the former case he was the consignor and the consignee; 
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in the latter case he was the consignee mentioned in the 
various railway receipts relating to these various consignments 
during their transit by rail. Transit was by a carrier hereafter 
referred to as the Port Trust. The immediate destination in 
all cases was the Port Trust godowns at Madras. The goods 
were first placed in Port Trust godowns to await orders. The 
goods in question were there or en route at the time of the act 
of bankruptcy. 

That was the course of business pursued by C. K. N., his 
sellers and his carriers in relation to the purchase, transport 
and delivery of these goods. 

As regards C. K. N. and the Bank the following are the 
material acts done: C. K. N., having obtained railway receipts 
in respect of these goods bought on credit, took or sent the 
railway receipt in respect of any particular consignment to the 


- Bank toarrange a loan. Before aloan was granted the borrow- 


er was required: (1) to endorse and assign the railway 
receipt; (2) to sign and give a letter of lien (see documents, 
page 49); (3) make and deliver a promissory note. The letter 
of lien isa document whereby the borrower ‘acknowledges to 
have deposited with the Bank the property hereunder mentioned 
as a collateral security for the due payment of” the promis- 
sory note. There are many other terms, the general purpose of 
which is to enable the Bank to make up the security if there 
appear to be a deficiency, to hold in respect of charges or 
expenses, to sell and appropriate, or, if necessary, to obtain such 
further documents as may be found necessary to vest in the 
Bank the property to enable the Bank to sell and to prevent the 
borrower from doing anything to revoke or avoid any authority 
given or to be given to enable the Bank to sell. The hereunder- 
mentioned property is shown in the schedule. The schedule 
mentions bags of ‘groundnuts and refers to the number of the 
loan, particulars of which appear in the loan register. The 
precise bags of groundnuts can be identified from the informa- 
tion given in the schedule or the loan registers through the 
railway receipt. 

The railway receipt is by the Bank stamped with the Bank 
stamp and endorsed on behalf of the Bank by the manager. It 
is handed to the Bank’s head godown-keeper and by him entered 
with particulars in a book. In the past many of these railway re- 
ceipts had been handed by him to the godown-keeper employed 
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by the Bank who worked at the Port Trust outside godowns 
(i.e. the godowns bearing the Bank’s board) and by him 
handed to C. K. N.’s representative to enable him to obtain, 
on paying freight, the goods which, up to then, were in the 
Port Trust’s inside godowns. It is unnecessary to complicate 
this narrative with a reference to various frauds which were 
thereby committed, the goods, title to which is in dispute in 
this case, being at all material times (1.¢., up to the date when 
the act of bankruptcy occurred, vis., 7th February, 1929) 
either in course of transit by rail, or in the Port Trust’s inside 
godown awaiting orders as to delivery. 

As to the course of business between the Bank and the 
Port Trust, the Port Trust were aware of the Bank’s board on 
the outside godown but were not given actual notice by the 
Bank, until after the adjudication, of either the lien created by 
the letter of lien or the pledge created by the assignment by way 
of security of the railway receipts. At that stage the Bank 
notified the Port Trust, but the Port Trust declined delivery to 
the Bank pending communication with the Official Assignee. 
The Official Assignee claimed the goods. Subsequently under 
order of Court the goods were sold by the Bank for the account 
of whosoever may be found entitled. The question of substance 
is: who is entitled, the Official Assignee or the Bank? The 
learned Trial Judge, on the issues as framed, has held that the 
Official Assignee is entitled. From that decision this appeal is 
brought. 

In considering the law involved in the determination of the 
above questions it is very desirable to make it clear that the 
issues and consequently the judgment appealed from do not 
raise directly a question as to the effect of the letter of lien. 

It is conceded however by the Advocate-General that (apart 
from the order and disposition clause) if either (1) the letter 
of lien creates a charge on these goods, or (2) the railway 
receipt by endorsement transfers not merely a title to receive 
but constructive possession of the goods, then the Official 
Assignee’s title is postponed to that of the Bank, the Bank 
having in the first case a charge for the amounts advanced 
against these goods and in the second case a pledge of the goods 
for the amount advanced. But it is urged that (a) a railway 
receipt unlike a Bill of Lading, though a document of title, is a 
document giving title to receive but not giving constructive 
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possession ; possession being a necessary ingredient of the 
transaction of pledge, there being no possession there is no 
perfected pledge; or (b) granted a perfected pledge, the goods 
have remained in the order or disposition of the insolvent so as 
to pass to the Official Assignee under the reputed ownership 
section of the Presidency Towns Insolvency Act, S. 52 (2) (c). 
The argument addressed to us hardly glances at tlie effect of the 
letter of lien. 


On the other hand itis urged that the railway receipt has, 
by statute, been assimilated for this purpose toa Bill of Lading, 
alternatively, has been treated by the custom of merchants in 
Madras as equivalent to a document passing possession of the 
goods by delivery of the document itself. It is also urged that 
in the circumstances here present, granted that the Bank is to 
be deemed the true owner of these goods for the purpose of 
S. 92, they have not so acted as to make the insolvent the 
reputed owner. No argument has been addresscd to us dealing 
with the consequences flowing from the fact that these gao 
are the subject-matter of letters of lien. 


As to custom: this is a question of fact and as there was 
some evidence on which the learned Judge could find as he did, 
his finding cannot be disturbed. 

The most difficult question 1s as to the consequences which 
in law flow in India, from the endorsement and delivery, by 
way of security fora loan, ofa railway receipt. If, for this 
purpose, a railway receipt constructively passes possession, 
then it is not contested the insolvent piedged his goods;: if, on 
the other hand, the railway receipt passes the title to receive 
goods in futuro and on presentation of the railway receipt and 
a pledge of documents of title do not (save in the case of Bills 
of Lading) operate as a pledge of the goods, then it is conceded 
there was no pledge of the goods. This still leaves outstanding 
the question whether there was a pledge of the railway receipts 
and if so what effect in law that has. Issue 1, it is to be 
obseryed, relates to the transfer, the delivery and the pledging 
of railway receipts and mentions nothing about goods. 


The material statutory provisions areas follows — 

By S. 137 of the Transfer of Property Act a railway 
receipt is declared to be included in the expression “mercantile 
document of title to goods’. That section is part of a 
chapter which relates, and the section relates, to contracts, and 
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accordingly by S. 4 of the Transfer of Property Act it is made 
part ot the Indian Contract Act. 


By S. 178 of the Indian Contract Act applicable (it has 
since been substantially amended so as to be brought in line 
with the English Factors Act and Sale of Goods Act) it 1s pro- 
vided that (tne words that create difficulty are italicised) : 

“a person who is in possession of any goods, or of any bil of lading . 

. order for delivery, or any other document of title to goods, sia 
make a valid pledge of auch goods or documents : provided that the pawnee 
acts iu good faith, and under circumstances which are not such as to raise a 
reasonable presumption that the pawnor is acting improperly.: provided also 


that such goods or documents have not Leen obtained from their lawful 
owner, or from any person in lawful custody of them, by means of un offence 


or fraud”. 

It is to be observed that this provision occurs in that part 
of the Contract Act which is headed “Bailments of Pledges” 
and that by S. 172 ‘the batlment of goods as security for pay- 
ment of a debt or performanceol a promise is called ‘pledge’.” 


So in a part which, by transposition of terms, is purporting 
to deal with bailments of goods (whatever that may be) we have 
a provision which speaks of “a valid bailment of goods, of 
such goods or documents”. 


This, of course, is an impossible reading. The question ts: 
(1) Is the expression ‘‘ may make a valid pledge of such goods 
or documents ” to be construed without reference to S. 172; or 
(2) are the words “of such goods or documents” to be deleted 
as redundant; or (3) should the expression be read as follows: 
“may make a valid pledge by the pledging of such goods or 
documents’? If the last alternative be chosen, then a pledge 
of the described documents has the same effect as pledging goods 
because “a valid pledge” means “a valid bailment of goods”. 
If the second alternative be chosen, one ts left in doubt how 
one may make the valid pledge but one would have to assume 
the addition of the words “by pledging such goods or docu- 
ments” and so arrive at the same meaning as in the third alter- 
native. If the first alternative be chosen one has to consider 
what is the effect of pledging a document as distinct from 
pledging goods. 

Next what is meant by “ person ’’? 


This term can hardly be restricted to “mercantile agent”. 
Can it in view of the words underlined in the proviso be 
restricted to mean “a person other than the owner”? 


The 
Mercantile 
Bank of 
India, Ltd. 


v. 

The Official 

Assignee of 
Madras. 





Stone, J. 





326 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


In construing this difficult Act I think it is well to bear in 
mind the so-called Golden Rule for the interpretation of 
Statutes. It is thus stated in Maxwell, 5th Edition, at page 4: 

“In construing statutes the grammatical and ordinary sense of the 
words is to be adhered to, unless that would lead to absurdity or some 
repugnancy or inconsistency with the rest of the statute.” 

Thus Lord Wensleydale in Grey and others v. Pearsoni. 
Lord Ellenborough in Doe v. Jessep? described it as “a rule of 
common sense as strong as can be”. Lord Cranworth in 
Gundry v. Pinnigert® called it the cardinal rule and Jervis, C.J. 
in Mattison v. Hart and another4 described it as the Golden 
Rule. Applying that rule to S. 178, one asks first: Does the 
phrase “ person not in possession of goods” include (giving 
the words their ordinary meaning) the owner of the goods not 
in possession of goods? The answer is: It does. Next does 
that result in repugnancy or inconsistency with ihe rest of 
the instrument? Looking at S. 103 where the owner 
is expressly mentioned as a person having power to 
pledge (4. e., make a bailment of goods) by pledging documents 
of title the answer is that it does not. Looking at S. 108 one 
sees a difference but neither a repugnancy nor an inconsistency. 
On the contrary the legislature when enacting the provisions 
of S. 108 expressly excludes the owner from rights X (relating 
to sale); when enacting S. 178 includes the owner in the class 
having rights Y (relating to pledge). That is not inconsistent 
or repugnant. The argument founded on a supposed careless- 
ness must be rejected; as must that founded on the supposition 
that India must necessarily follow at a respectful distance 
England in its legislative advances. Even if the result of the 
construction were absurd that is no reason to depart from 
clear and unequivocal language capable of only one meaning. 
See Maxwell at page 5. The words in the proviso assist 
neither construction. ‘They are neutral. Whether “person” 


includes owner or not, it clearly includes persons who are not 


owners and accordingly provision has to be made for them, and 
some classes of such persons have to be excluded. The pro- 
visos describe such excluded classes. The proviso relates, it 


(1857) 6 H. L. C. 61 at 106: 10 E. R. 1216, 
(1810) 12 East 288 at 293: 104 E. R. 113. 
(1852) 1 De G. M. & G. 502: 42 E. R. 647. 


1. 
2, 
3. 
i 4, (1854) 14 C. B. 385: 139 E, R. 147. 
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should be observed, to pledges of goots as well as to pledges 
of documents. 


The duty of a Court is not to draft laws so that they may 
be just or reasonable or consonant to accepted principle. Its 
duty is to expound the laws as they stand giving to all words 
used tbe meaning they have either according to common usage 
or, if defined, according to the meaning given therein in the 
Act in question or in the Interpretation Act. Itis of course 
in the last degree unfortunate that an Act should be drafted 
and then that definitions should be added which result in most 
curious results but however curious the results a Judge must 
give effect to them. The Legislature must use the pruning 
knife if it is to be used at all. 


In deference to the argument addressed to us based upon 
other parts of the same Act and the state of the law as it stood 
when this Act in 18/72 was passed, those arguments are now 
examined. 

If Exception I of S. 108 is referred to it will be seen that, 
when dealing with the contract of sale, persons in possession of 
these documents of title may give a better title than they have. 
Here the Act says “ when any person is, by consent of the 
owner, in possession, etc.” It is urged that as in S. 108 the 
inclusion of the words “by the consent of the owner ” excludes 
the owner from the class covered by the word “person,” so in 
S. 178 it was the intention of the legislature to exclude “owner” 
from the term “person”, I know, however, of no such rule of 
construction. It pre-supposes carelessness on the part of the 
legislature. The fact that owner is thus excluded from person 
in S. 108 suggests that it was not intended to exclude him in 
S. 178; otherwise, what could be easier than to use the same 
language in both cases? Where one finds words included in 
one section and excluded in another, one must assume either 
carelessness or intention and unless the latter results in an 
impossible position (and who is to say this position is impossi- 
ble?) the legislature must be assumed to be using its language 
intentionally. 

Then there is S. 103. This speaks of the assigning of a 
“bill of lading or other instrument of title to any goods by the 


buyer by way of pledge”. In such a case, the unpaid vendor 
cannot stop except on satisfying the pledgee. ° 
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Unless one is to use the word “ pledge ” here in one sense 
and in S. 172 in another, this section means that one may make 
a bailment of goods by pledging instruments of title. In 
Ramdas Vithaldas v. S. Amerchand & Co.1 the Judicial 
Committee treated the effect of this section read with S. 102 
as enabling a pledge of the goods to be effected by pledging 
not only Bills of Lading (which in English Law operate, 
unlike all other documents of title, to pass constructive posses- 
sion of goods) but also “instruments of title’. Their Lord- 
ships also held that instruments of title and documents of title 
are terms having, for the purpose of this Act, similar meanings. 
For similar reasons, it may be concluded that the “ mercantile 
documents of title” referred to in S. 137 of the Transfer of 
Property Act are documents which are included in the wider 
expression “ documents of title” and that “documents of title 
or instruments of title” include railway receipts. 


Now if under the provisions of S. 103 the pledging of a 
railway receipt effects a pledging of the goods, is it not 
desirable so to construe S. 178, if the rules of construction so 
permit, as to enable that section to be so read as to provide also 
for the pledging of goods by the pledging of documents of 
title? Otherwise, of course, very curious results flow. In 
this case, this results: If here the unpaid vendor of the goods 
had exercised his power to stop, a power which arises on 
insolvency by S. 99, he could have defeated the Official 
Assignee but he would have had to pay off the Bank: but if he 
does not exercise this power then (because S. 178 and not 103 
applies, and we are for the sake of the analysis assuming a 
different effect of pledging documents under 178 from that 
which flows as from 103) the pledge is only of the document, 
the goods are not pledged, the possession of the goods as 
distinct from the documents does not pass and the Offcial 
Assignee can claim as against the Bank. This appears to 
result in the impossible position that the Bank’s position is 
entirely altered according to whether an independent third 
party does or does not exercise a power against the Official 
Assignee; improving if he does exercise the power and declin- 
ing if he does not. 


1. (1916)L.R. 43 I.A. 164 at 169, 170: LL.R. 40 B. 630: 31 ALLJ. 541(P.C). 
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This difficulty immediately disappears if one ‘choose the 
third alternative reading of S. 178 above referred to. As no 
other reading appears necessarily to follow from the language 
used, this reading appears to be the one most consonant to the 
other provisions of the Act. 


There remains the difficulty caused by the use of the word 
“person”. This difficulty may be expressed thus: 


« At Common Law a pledge of goods could only be effected 
by parting with the possession actually or constructively of the 
goods. By the Law Merchant, Bills of Lading but no other 
documents of title were treated as equivalent for this purpose 
to goods. The transfer of a delivery order operated only as 
a token of authority to take possession and not as a transfer of 
possession. See M'Ewan v. Smiihl. This position was altered 
by the Factors Act which eventually enabled a restricted class of 
agents (but not the principal) to pledge goods by pledging docu- 
ments of title to goods. “This entirely changed the effect of a 
document of title when, but only when the pledgor wasa 
mercantile agent. The law in England did not reach even this 
stage until the Factors Act of 1877. The Indian Contract Act, 
on the other hand, was passed in 1872 and the law previously 
applicable was that enacted by the Indian Factors Act of 1844, 
the provisions of which are textually the same as the English 
Factors Act of 1842. This gave to the owner no such power 
to pledge goods by pledging documents. Therefore an owner 
cannot pledge goods by pledging documents unless delivery of 
the documents operates as constructive possession of the goods 
and this is so only in the case of Bills of Lading. That appears 
“to be the argument based on the history of this legislation,” 

Thus if the word “person” includes “owner,” and if 
the section is read as above construed, it results in this : that in 
. 1872 the Indian Legislature went far beyond the position arrived 
at in England even to-day, for it made pledges of documents 
the same as pledges of goods not only when the document was 
pledged by a mercantile agent but where it was pledged by any- 
body (subject to the provisos) including the owner. Although 
this may seem improbable, it is not impossible, and whether 
“person” does or does not include owner it certainly includes 
a wider class than the class of mercantile agents so that some 
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extension of the English position on any reading must be 
involved. This being so, no reason is seen for giving to a word 
which appears to be unambiguous a meaning other than its . 
ordinary meaning. That “person” in such a collocation includes 
“owner” prima facie appears to be clear. 


But there is in my opinion a conclusive consideration to be 
derived from section 103. This section, as the Judicial Commit- 
tee in the above cited case have held, enables goods to be pledged 
by pledging documents of title. But the pledgor there referred 
to is left in no doubt. It is the buyer of the goods. That is to 
sav, the owner may under Section 103 pledge goods by pledging 
documents. Why then is it necessary to do violence to the use 
of words by excluding him [rom the class of persons who may 
pledge goods by pledging documents when one is considering 
Section 178 ? 


If, as is urged by the Advocate-General, Section 178 relates 
to (a) the pledging. of goods, and (b) the pledging of docu- 
ments, then as also urged by him, no provision such as ts 
contained in Section 3 of the English Factors Act 1s contained 
in the Indian Contract Act and so a pledge of a document of 
title has no other effect than pledging the document. For the 
reasons above assigned, Section 178 should be so construed, t.e., 
it should not be construed so as to distinguish between a pledge 
of goods and a pledge of documents. Itis purporting to deal 
with pledges and pledges are defined as bailments of goods. 


I am therefore of the opinion that here there was a pledge 
of railway receipts and such pledge had the effect of pledging 
the goods. Alternatively if I am wrong in regarding a pledge 
of a railway reccipt as a pledge of the goods there was in my 
opinion a good pledge of a railway receipt as a document and 
the effect of that was to give to the pledgee as against either 
the insolvent or the Official Assignee the right to receive from 
the carrier those goods. There being no notice, assuming the 
alternative opinion is the correct one, had the Port Trust parted 
with actual possession toa third party, or had a third party 
lawfully seized the goods as in the Scotch case of Ingilis v. 
Robertson! it might well be that owing to the Bank’s failure to 
notify the person having custody of the existence of the pledge 
the Bank would have no remedy either against the carrier or 
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the person obtaining possession. No such question however 
here arises in my opinion. 


It is necessary before parting with this branch of the case 
to advert to the practice of the Port Trust of delivering against 
indemnity bonds to persons without production of the railway 
receipts. This power is said to be derived from Scction 57 of 
the Railways Act. Itis said that such a power shows that a 
railway receipt is not a document of title capable of passing 
possession when pledged. I donot think so. The effect of so 
delivering isthat the Port Trust if held liable have their remedy 
over against the person giving the indemnity. That is to say, 
they have a right, derived from the indemnity bond, to claim to 
be indemnified. Indemnity only arises where the person to be 
indemnified suffers a loss. The loss arises because such person 
is made liable. Having been made liable and having suffered 
loss, the carrier proceeds on the indemnity bond. If the person 
giving it is insolvent, that is the carrier’s misfortune. 


Further the fact that it was considered necessary to give 
this statutory right to the carrier to refuse delivery suggests 
that apart from such statutory power he would have been 
bound to deliver and this appears to be so whether one regards 
a railway receipt as a document of title passing constructive 
possession (as a Bill of Lading) ora document of title giving 
the right to receive (as a delivery order). 


The next question that arises is: Assuming that there was 
a pledge of the goods and that accordingly constructive posses- 
sion had passed to the Bank, were the goods in the order and 
disposition of the bankrupt ? 


The material dates and facts are as follows:—The goods 
in question were despatched in various parcels from various 
places between 13th January and 4th February: the act of 
bankruptcy occurred on the 7th February. At that date some 
of the goods were on rail, some were in the Port Trust’s inside 
godown, îe., freight charges had not been paid and the carrier 
was either carrying them or holding them in warehouse pending 
delivery. Such warehouse was the railway goods shed or 
godown. The dates on which the various parcels arrived at 
the Port Trust godowns are shown at page 41 of the documents. 
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and 25 the goods had arrived on or before the 7th February. In 
all the other cases, the goods arrived on or after 7th February, 
1.¢., Were in transit at the time of the act of bankruptcy. 


The learned Trial Judge has expressed the opinion that in 
the circumstances here present the goods were in the order and 
disposition of the insolvents with the Bank’s consent. He adds: - 

“Tt has always been held that the absence of notice by the true owner of 
his title to the bailee is evidence of such consent.” 

Now of course the reputed ownership clause is generally 
resorted to where the possession is in the insolvent and the 
ownership in a third person. Tiere the custody is in a carrier, 
the constructive possession is in the Bank, and the ownership in 
the insolvent. “True owner” for the purpose of S. 52 can 
have a very special meaning and can include a person having 
a lien or an equitable charge, as well as a person having the 
legal title. But is the section applicable where, as here, not 
only are the documents of title transferred but the insolvent has 
given a letter declaring that the goods are deposited with the 
Bank by way of security and where the goods are not in any 
place or warehouse over which the insolvent has control but in 
a carrier's railway waggon or goods shed? 


A case which in my opinion is similar to this came before 
the Courts in England in 1905. In that case (In re Hamilton 
Young & Co., Ex parte Carterl) the Bank advanced moneys to 
traders for the purchase, preparation and shipment of goods to 
the East. The course of business was for the traders to send 
the goods to bleachers who bleached them and sent them to 
packers to be packed for shipment. The Bank was handed 
bleachers’ receipts. Prior to the act of bankruptcy the Bank 
gave notice to the bleachers and to traders claiming the goods. 
Here no notice was given to the Port Trust. Whether that 
makes all the difference on this point I shall consider, 


The first question was whether the letter of lien amounted 
toa bill of sale. No such question arises here. 


The next question was, assuming the letter of lien was not 
void, were the goods in the actual possession of the bleachers 
in the order and disposition of the bankrupt as being held by 
their bailees (the bleachers) with the consent of the “true 


T 
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owner’ (the bank as persons having a charge created by the 
letter of lien)? Bigham, J., at pages 389 and 390 observes: 


“ It was said that the goods were in the order and disposition of the 
bankrupts at the commencement of the bankruptcy. That is a question of 
fact, and there can he no doubt as to the answer to be given to it. The goods 
were no doubt the goods of the bank in the sense that they had a charge on 
them; but the Bank never consented to the goods being in the order and dis- 
position of the bankrupts in their trade or business, and certainly did not do 
so under such circumstances that the bankrupts became the reputed owners 
of the goods.” 


In re William Watson & Co., Ex parte Atkin Borthersı 
was followed. That case decided, what I believe has never since 
been doubted, that whether the clause applies depends upon the 
circumstances of the case and whether those circumstances 
necessarily lead to the inference of ownership. The inference 
of ownership must, not might, arise. See at pages 756 and 757. 

On appeal in Hamilton Young’s case at page 758 Vaughan 
Williams, L. J., does not put the matter on the ground of notice 
at all, and with respect, I think for a very good reason. He 
considers the documents, the letter of lien and the bleachers’ 
receipts. He points out that the goods as from the moment of 
the giving of the letters of lien (not from the date of the 
notice) were subject to a good lien on the part of the Bank. 
Coupled with the receipts he came to the conclusion (though I 
find page 788 somewhat difficult to follow unless there is a mis- 
print) that the Bank had possession and control. See as to this 
Cozens-Hardy, L. J., at page 790. The test there applied at 
page 785 and at page 790 was, 

“ Would the Bank have been entitled to an injunction restraining the 
traders if the traders had attempted to take the goods out of the control of 
the Bank by dealing with them for a purpose other than that contemplated, 
vis., preparing, packing and shipping.” 

The answer being yes, it followed that the Bank had 
controL 

The question there was, of course, whether the letter of 
lien coupled with ihe bleachers’ certificate were documents 
“used in the ordinary course of business as proof of the pos- 
session or control of goods” within the meaning of the Bills 
of Sales Act. But if that is so how can it be said that in the 
circumstances here present with a pledge, and a letter of lien, 
with the goods on rail or in a carrier’s warehouse, how can it 
be said that the goods were in either the possession, order or 
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disposition of ihe insolvent? And even if that were so, what 
is the evidence that it was with the consent of the true owner 
unless consent is to be assumed necessarily to follow from 
absence of notice to the carrier of the assignment of railway 
receipts or of the granting of letter of lien? In my opinion the 
appellants here are in the same case as the plaintiffs in C. Sime- 
ons & Co. v. Durand’s Trusteel. They did not by their con- 
duct in any way induce a belief that these goods were in the 
possession, order or disposition of the bankrupt under such 
circumstances that he was the reputed owner thereof. I do not 
apprehend that the learned Trial Judge made a finding of fact to 
the contrary but rather that he arrived at his conclusion because 
the Bank had not notified the Port Trust that the Bank held the 
railway receipts and that “it had always been held” that absence 
of notice proved consent to the goods being in the order or 
disposition of the bankrupt as reputed owner. This appears to 
be a finding of law and with great respect I think it goes too 
far. Absence of notice is one circumstance. It is a circum- 
stance that might make all the difference if, apart from notice, 
the possession remains in the insolvent but here whether one 
regards the pledge or the lien, possession had constructively 
passed to the Bank. It might make a difference if the order or 
disposition remained in the insolvent but without the railway 
receipts he could not demand delivery of those goods. S. 57 
of the Railways Act gives a right to the carrier; it gives no 
Tight to the consignee. Without those railway receipts had the 
carrier so chosen the consignee was powerless to touch the 
goods. Whether or not delivery under general indemnity 
bonds is authorised by S. 57 there is no evidence that the Dank 
either knew of such practice in general or that C. K.N. was 
on the general indemnity list. The Bank had no reason to 
imagine that delivery would be made to any one in the absence 
of the railway receipts. The previous course of business had 
been, so far as the Bank knew, that delivery was made on 
railway receipt to any outside godown bearing the Bank’s name. 
If a bona fide person had demanded these goods from the Port 
Trust, and the Port Trust, not having notice of any other claims, 
had delivered without production of the railway receipt, then 
the absence of notice would probably be a matter of great 
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importance when considering the liability of the Port Trust or 
the title as against the Bank of the person to whom delivery had 
been ina.le but I cannot think it concludes the question as to 
whether the goods are in the possession, order or disposition 
of the insolvent by the consent of the true owner under such 
circumstances that he is the reputed owner thereof. 


Again the absence of notice might be a critical matter ina 
contest between a pledgee or a lienee and the Official Assignee 
where the pledge or lien to be made effective required a third 
party in custody of the goods to alter his position from that of 
a bailee possessing on behalf of the insolvent to that of a 
bailee possessing on behalf of the pledgee or lienee, because 
until that change in possession had occurred the pledge or lien 
might be deemed imperfect. Where, however, as here the 
pledges of the documents are as though they were pledges of 
goods the pledge is perfect and there is constructive transfer of 
possession from the pledgor to the pledgee apart from notice. 
And even though I may be wrong in attributing this effect to 
the pledging of a document of title and such a pledge of a 
document of title does not operate as constructive possession of 
the goods, yet in this case one cannot ignore in this connection 
the letter of lien. In my view, as between the insolvent and the 
Bank, as from the moment any good letter of lien was complet- 
ed and handed to the Bank, from that moment the Bank is to 
be deemed in any contest between the Bank and C.K.N. or 
C. K. N.’s representative-in-title as having possession of the 
goods, the subject-matter of the letter of lien. Were it other- 
wise, one woul not be giving effect to the plain words of the 
letter which are to the effect that the goods in question are 
deposited with the Bank by way of security. It is true that 
they are not deposited actually upon the Bank’s premises but I 
think the clear intention of the parties is that as from thai 
moment those particular goods are to be deemed to be held by 
either the insoivent or any bailee from the insolvent not for the 
insolvent but for the Bank and the insolvent’s possession or the 
possession of a bailee from the insolvent is to be deemed in any 
contest between the Bankand the insolvent or his representative- 
in-interest as the possession of the Bank. It might well be 
that the absence of notice of this arrangement come to between 
the Bank and the insolvent would enable a third party who has 
in the absence of such notice altered his position for the worse 
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to raise a plea of estoppel based on the absence of such notice. 
It might well be that a bailee who in the eye of the law would. 
be deemed a bailee for the insolvent would be able to defend 
himself against a claim founded in a wrongful delivery toa 
person other than the Bank on the ground that the Bank had 
not notified him of that lien. In all such contests as these 
absence of notice might be critical but I do not think that 
absence of notice to the carrier in itself renders the conclusion 
inevitable that the goods were in the order or disposition 
of the insolvent as reputed owner with the consent of 
the true owner. I think any member of the public finding 
that the documents of title to receive these goods were not 
with the insolvent would arrive at the conclusion that the 
goods were not in his order and disposition. Iam clearly of 
the opinion that they would not be compelled to come to the 
conclusion that they were in the insolvent’s order and disposi- 
tion simply because, on enquiry of the carrier, the carrier 
informed them that no notice of any assignment or other deal- 
ing with the railway receipts had been received. Very different 
considerations would arise if the circumstances were that the 
goods had been delivered to outside godowns whence the 
insolvent could remove them without the railway receipt. In 
such a case notice to the warehouse keeper might in some 
circumstances I think be necessary to prevent the goods being 
in the order and disposition. That however is a question to be 
decided when it arises. It does not in my opinion arise in this 
case. < 
In my view accordingly the appeal succeeds with costs 
here and below. 


The Chief Justice.—I agree. 
SSR Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN PANDALAI. 





Thillaikannu Achi .. Petttoner* (Plaintif) 
v. < 
Sheik Abdul Kadir Rowther .. Respondent (Defendani). 


Limitation Act (IX of 1908), Arts. 116, 62 and 97—Contract of sale 
of land—Sutt by vendee against stranger in possession— Dismissal of— 
Subsequent suit agatnst vendor for damages— Starting point. 


tG R P. No. 826 of 1929. 14th September, 1932. 
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The plaintif purchased certain lands in 1916, but was unable to get 
possession of some of them. He sued the person in possession but his suit 
was dismissed in 1921. Within six years thereafter the plaintiff brought the 
present suit for damages against his vendor for breach of the implied 
covenant of title. The suit was dismissed by the Lower Court as barred by 
limitation under Art. 116 of the Limitation Act, time having begun to run 
from the date of the sale deed. 


Held, that the suit was governed by Art. 116 and not by Art. 97 or 62 
and as the contract could be said to have been broken only when it was 
found as a result of the suit against the stranger in possession that the 
vendor had no title, the starting point for limitation was the date of the 
dismissal of the suit against the stranger and not that of the sale deed. The 
suit was, therefore, in time. 


Subbaroya v. Rajago pala, (1914) L L. R. 38 Mad. 887, referred to. 

Sigamant Pandithan v. Munibadra Nainar, (1925) 49 M. L. J. 668, 
followed. 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Tiruvarur in S. C. S. No. 38 of 1928. 


S. Nagaraja diyar and G. Gopalaswams for petitioner. 
N. Muthuswams Atyar for respondent. 
The Court delivered the following 


JupGMENT.— The plaintifPs (petitioners) suit brought 
for damages for breach of the implied covenant of title 
contained in a sale to her by the defendant (Ex. A), dated 
8th December, 1916, has been dismissed by the learned Judge 
on the ground of limitation. There is no question that if this 
Opinion is not correct the petitioner is entitled to a decree. By 
the sale (Ex. A) the defendant purported to sell to the 
petitioner (plaintiff) 4% cents of land of which from the 
previous litigation it appears that he gave possession of 
14 cents. For the other 3 cents there were disputes between her- 
self and her vendor on the one hand and one Subbiah Pillai, 
the holder of an adjacent land, who claimed it under another 
title, on the other. In 1920 two suits were brought, one by 
Subbiah Pillai against the petitioner’s sons (since tried as O. S. 
No. 29 of 1921 in the Court of the District Munsif, Tiruvarur) 
in which Subbiah Pillai sued to remove the petitioner’s sons 
from their admitted occupation of a shed (satpu) and to 
recover one cent of land on which it stood on the ground that 
they were mere licensees; and the other brought by this 
petitioner against Subbiah Pillai and her vendor (subsequently 
tried as O. S. No. 168 of 1921 in the same Court) in which the 
petitioner sought to recover the 3 cents of land of which, she 
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alleged she had been given possession by her vendor but on 
which Subbiah Pillai had trespassed. The two plots were 
apparently near each other. In the result both suits were dis- 
missed on the finding in Subbiah Pillai’s suit that the peti- 
tioner and her sons had been occupying the shed and the land 
on which it stood in their own right for a long time; and in the 
petitioner’s suit that Subbiah Pillai had likewise been in occupa- 
tion of the 3 cents of land along with some neighbouring land . 
in his own right for along time. This decision of the District 
Munsif against the petitioner was pronounced on 23rd 
December, 1921, and the decision in appeal confirming it by the 
learned District Judge of Negapatam on 29th January, 1923. 
This suit was filed on the 4th January, 1928, when the Court 
re-opened after Christmas, that is, the last day on which the 
suit could be brought if the proper period of limitation is six 
years and the starting point is taken as 23rd December, 1921. 
The learned Judge has held that the suit is barred by limitation 
on the ground that it falls within the first of the three classes 
of such suits mentioned by Seshagiri Aiyar, J., in Subbaroya 
v. Rajagopalal. He has held that the Article properly 
applicable is 116. But he has held that the period of limitation 
begins to run in this case on the date of the sale deed (Ex. A) 
and not as contended by the plaintiff on the,date of the decision 
in O. S. No. 168 of 1921, namely, 23rd December, 1921. 


As a result of a series of decisions of this Court of which 
it is sufficient to refer to Arunachala v. Ramasami3, Paira- 
chariar v. Alamelumangas Ammal3 and Stgamant Pandtthan v. 
Munibadra Nainar4 it cannot be doubted that the provision of 
the Limitation Act applicable is Art. 116. It was contended 
that the proper Article is Art. 62 or 97, and the decision in 
Subbaroya v. Rajagopatal was relied upon. The facts of that 
case were different and the grounds of decision of Seshagiri 
Aiyar, J., who decided it in the first instance and of the Appeal 
Bench who confirmed his decision are also not identical. 
Whereas Seshagiri Aiyar, J., took the view that Art. 116 was 
applicable to the case, the Bench who heard the appeal con- 
firmed his decision on the ground stated by Miller, J., in 
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1. (1914) I. L. R. 38 Mad. 887 at 889. 
2, (1914) I. L. R. 38 Mad. 1171: 27 M. L. J. 517. 
3. (1926) 25 L. W. 11. 4, (1925) 49 M. L. J. 668. 
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Ramanatha Atyar v.Oshaloor Pathirisseri Raman Nambudripad! 
that the proper Article to be applied was 97. That was perhaps 
appropriate to the facts there which were that the plaintiff got 
possession under a saledeed and remained in possession until 
evicted in 1911 and the want of title was established by litiga- 
tion which ended in 1918. In these circumstances it was held 
that the case can be properly described as one for money paid 
on an existing consideration which afterwards failed when the 
litigation ended. 

In Arunachala v. Ramusams the plaintiff who took a sale 
deed in 1904 was unable to get possession at all and brought 
the suit in 1910, but was unable to get it. The question was 
whether the plaintiff could recover the money paid. It was held 
by a Bench after a full examination of the authorities that the 
proper Article to be applied is 114 That decision applies to 
this case. 

The next point is when does the period begin to run. 
According to the Article it begins to run when the contract is 
broken. As to this in the facts of this case I find it impossible 
to agree with the learned Judge that this case falls within the 
first of the three classes mentioned by Seshagiri Aiyar, J., in 
Subbaroya v. Rajagopatal. If it is necessary to adopt the classi- 
fication mentioned by the learned Judge it appears to me that 
this is a case falling within his class (c) “ where though the 
title is known to be tmperfect the contract is in part carried out 
by giving possession of the properties”. The first class is 
where there was no title to convey and the vendee has not been 
put in possession either. In the present case, out of 44 cents of 
land the plaintiff did get possession of 14 cents and had to sue 
only for the rest, and that appears to be what the learned Judge 
intended in his class (c). However that may be, there is 
authority for saying that even in cases where the purchaser is 
unable to get possession and has to litigate against third parties 
in order to get it, the contract is broken, not always, and in all 
cases necessarily, on the date of the sale deed, but at the earliest 
date when a Court decides that the vendor has nb title. Jt is 
not uncommon for vendors out of possession to sell their lands 
and if the parties knowing that immediate possession cannot be 
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given and may have to be obtained by a suit against a third 
party agreed to these terms, there is no reason to think that the 
contract is immediately broken if possession is not immediately 
given. In such a case the contract can reasonably be said to be 
broken only when it is found as a result of the suit against the 
stranger known to be in possession that the vendor has no title. 
Sigamant Pandtthan v. Muntbadra Nainarl was a case of that 
character. The plaintiff to whom the whole of some property 
was sold but was not given possession was able to get posses- 
sion of only one-half of it after a suit and it was held by 
Devadoss, J., in that case that the Article of limitation applica- 
ble is Art. 116, and also that the period of limitation begins to 
run on the date when the Court first held that the vendor had 
no title to the half of which the plaintiff was refused possession. 
For this the authority relied upon was the decision of the Privy 
Council in Juscurn Botd v. Pirthtchand Lal Choudhury. 
Applying this to the present case it seems to me that the breach 
should not be held to have occurred on the date of the sale deed 
as held hy the learned Judge. Apparently both the vendor and 
the purchaser were in the belief that the 3 cents for which the 
suit had to be brought were in the hands of Subbiah Pillai and 
would be recovered from him, and though the vendor and the 
purchaser did appear on the opposite side in the Court it can- 
not be denied that, at any rate, as far as the title to the land was 
concerned, they were both supporting the same case; and it was 
only when the suit was dismissed thatit can reasonably be said, 
in the facts of this case, that the contract was broken. I there- 
fore think that the better view is that the starting point of 
limitation in this case must be taken as the date of the decision 
already mentioned, namely, 23rd December, 1921. If so, the 
suit was not barred. 

In that view the sum of Rupees One Hundred was clearly 
due, and there will be a decree for that amount with propor- 
tionate costs in both Courts. 

S. R. Petition allowed. 


nĖȘĖŮŮ—————— er Te 
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f PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at 
Fort William in Bengal. | 


PRESENT: —LOoRD WRIGHT, SIR GEORGE LOWNDES AND SIR 
DinsHAH MULLA. 


~ 


Jnanendra Mohan Bhaduri and another .. Appellants 
v. 
Rabindra Nath Chakravarty .. Respondent. 


Arbitration Act (IX of 1899), S. 15—Award, execution of—“Decree,” 
if made on the award, a nullity and capable of execution as such—a pplica- 
iion to execute such decree may be treated as one for execution of the 
award. 


Matters in difference between the parties were referred to arbitration, 
and on the award being filed in the High Court, Calcutta, the learned Judge 
sitting on the Original Side passed a decree on the 14th February, 1919, in 
terms of the award. 


Held, on an application by the respondent for execution of the said 
decree, that under the Indian Arbitration Act, 1899, S. 15, unless the Court 
remits the award to the reconsideration of the arbitrators or umpire, or sets 
it aside, the award when filed in Court is enforceable as if it were a decree 
of the Court, and (unlike the provision in para. 21, Second Schedule, Civil 
Procedure Code), the Act does mot provide for making a decree on the 
award. The decree of 14th February, 1919, was, therefore, passed without 
jurisdiction and a nullity, and was incapable of execution qwa decree. 


Held, further, that the respondent’s application, though in form for 
execution of the decree, could be treated in substance as one for execution of 
the award. 


Judgment of the High Court, Calcutta (58 CaL 1018), affirmed. 
Appeal No. 106 of 1931 from an order of the High Court, 
Calcutta, dated the 11th December, 1930, reversing an order of 
the Subordinate Judge of Hooghly, dated the 29th June, 1929. 
De Gruyther, K.C. and J. M. Pringle for appellants. 


Dunne, K.C. and J. M. Parikh for respondent. 


19th December, 1932. Their Lordships’ judgment was 
delivered by 

Sir DinsHAH MuLta.—This is an appeal from an order of 
the High Court of Judicature at Fort William in Bengal, dated 
the 11th December, 1930, which set aside an order of the Third 
Subordinate Judge of Hooghly, dated the 29th June, 1929, and 
directed that an application for execution of a decree presented 
by the respondent to the Court of the Subordinate Judge be 
entertained as an application for execution of an award. 
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The appellants are two of the executors of the will of 
Rajendra Lal Goswami, who died on the 21st August, 1917. 
The testator’s widow, Annapurna Debi (since deceased), was 
also an executrix of the will. The will is dated the 18th 
November, 1916, and it was admitted to probate on the 19th 
December, 1917. 


The appellants are residuary legatees under the will. The 
respondent, the testator’s widow and Radhika Lal Goswami 
are beneficiaries under the will. 


Disputes arose as to the construction of the will, and by an 
agreement in writing, dated the 22nd December, 1917, the 
matters in difference were referred to the sole arbitration of 
Byomkesh Chakravarty. The respondent was then a minor, 
and was represented by his father and natural guardian, 
Bhawani Charan Chakravarty. 


The arbitrator made his award on the 29th July, 1918. The 
terms of the award more particularly affecting the respondent 
are contained in clauses 6 and 10. By clause 6 it was declared 
that the gift to the respondent of the properties mentioned in 
Schedule Ga to the will was good subject to a charge for the 
payment of Rs. 13,063-12-0, and the executors were directed to 
make over the properties and all documents relating thereto, 
together with all accounts from the date of the death of the 
testator, to the respondent’s father or such other person as may 
be appointed guardian of his person and property. By the same 
clause, it was declared that the respondent was entitled to a 
life policy mentioned in paragraph 13 of the will. By clause 10, 
the executors were directed to make up an account of all sums 
received and spent by them, and to hand over the balance to such 
persons as were declared entitled thereto. 


On the Ist August, 1918, the arbitrator filed his award in 
the High Court at Calcutta. The first appellant filed objections 
to the award, but the parties eventually came to terms, and the 
award was modified by two agreements. The only modification 
which might possibly have affected the respondent was that 
contained in clause 5 of the first agreement, by which it was 
provided that the properties should be handed over to the 
respondent’s father on his giving security for Rs. 12,000 to the 

satisfaction of the Registrar of the High Court, but this was 
not carried into effect. 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 343 


The first appellant afterwards applied for a decree to the 
High Court at Calcutta, and on the 14th Febrvary, 1919, a decree 
was passed by consent of parties by which it was directed that 
“the said award as modified by the said terms of settlement 
ought to be carried into effect, and the same is ordered and 
decreed accordingly.” Copies of the award and of the agreeinents 
were annexed to the decree. The decree was headed “ In the 
matter of an Arbitration and in the matter of the estate of Babu 
Rajendra Lal Goswami.” 

No steps were taken by the respondent’s father or any other 
person on his behalf during his minority in the matter either of 
the award or decree. The respondent attained majority in 
November, 1925, and in July, 1926, he took out a notice of motion 
headed in the same way as the decree. The notice is not printed 
in the record, and their Lordships do not know the precise terms 
thereof. It came up for hearing before Greaves, J., and the 
learned Judge, it would appear, made an order in terms of the 
notice. The order, however, was set aside on appeal on the 
ground that the reliefs claimed were such as could not be granted 
on a notice of motion made under the Indian Arbitration Act.1 

In 1927, the testator’s widow applied for execution of the 
decree of the 14th February, 1919, against the appellants. The 
Subordinate Judge granted execution, and his order was con- 
firmed on appeal by the District Judge. The appellants appealed 
to the High Court. The High Court held# that the decree was 
a nullity, but that the application might be regarded as one for 
execution of the award, and passed orders accordingly. 

On the 15th February, 1928, the High Court, on the applica- 
tion of the respondent, transmitted the decree of the 14th 
February, 1919, for execution to the District Judge of Hooghly. 
On the 22nd February, 1928, the respondent made the present 
application to the Third Subordinate Judge of Hooghly for 
execution of the decree against the appellants. The application 
was in the form prescribed by O. 21, R. 11 of the Code of Civil 
Procedure. In column 10, which relates to “the mode of 
assistance sought for from the Court,” it was stated: “It is 
prayed that possession may be delivered to the decree-holder 





1, See 31 C. W. N. 517, where the judgment of the Appellate Court is 
reported.— K. J. R 


2. See34C. W. N. 268.—K. J. R. 


{ 
AN 








344 THE MADRAS LAW JOURNAL REPORTS. [VOL 


of the properties mentioned in the schedule below according tc 
the terms of the award, and orders may be passed,” etc. On 
the 7th June, 1928, the appellants filed objections to the 
application. 

The Subordinate Judge passed an order on the 29th June. 
1929, dismissing the application on the preliminary ground that 


_ the decree was a nullity, as the Court which passed it had nc 


jurisdiction, and it could not, therefore, be executed. The 
respondent appealed to the High Court at Calcutta. The learned 
Judges of the High Court agreed with the Subordinate Judge ir 
holding that the decree was anullity, but held that the applicatior 
might be treated as one for execution of the award, and directec 
that it should be entertained as such. It is from that order ol 
the High Court that the present appeal has been brought to Hi: 
Majesty in Council. 


The powers of a Court in proceedings under the Indiar 
Arbitration Act are defined by the Act. Section 11 provide: 
for the filing of an award by the arbitrators in Court, section lé 
for remitting it to the reconsideration of the arbitrators, anc 
section 14 for setting it aside. By section 15 it is enacted tha 
‘an award on a submission on being filed in the Court in accord. 
ance with the foregoing provisions shall (unless the Court remit: 
it to the reconsideration of the arbitrators or umpire or sets i 
aside) be enforceable as if it were a decree of the Court.” Ne 
order was made in the present case for remitting the award ti 
the reconsideration of the arbitrator, nor was the award set aside 
The award, therefore, remained filed in Court, and it wa: 
enforceable as if it were a decree of the Court. 

The Act does not contain any provision for making a decre 
on an award such as is contained in Schedule II, paragraph 2. 
of the Code of Civil Procedure. Such a decree, if made, is om 
without jurisdiction, and therefore a nullity. 

Their Lordships agree with the view taken by the Courts ji 
India that the decree of the 14th February, 1919, was passec 
without jurisdiction, and was, therefore, incapable of executiot 
as such. 


The respondent, however, as a party to the arbitration 
would be entitled under the Act to enforce the arbitrator’: 
award through the Court in exactly the same way as if it wa: 
a decree. If, therefore, there was an existing award in favou.: 


\ 
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of the respondent, the objection to his application was one of 
form only and not of substance, and their Lordships think that 
it would be in the discretion of the High Court to treat it in the 
way they did. 

The appellants contend that the award as an award had 
ceased to exist by reason of the variation of its terms to which 
some of the parties had agreed. But there was, in fact, no 
variation of the rights of the respondent, nor can he as a minor 
be regarded as consenting to the variations with which he was 
not concerned. There was, therefore, no reason why he should 
not enforce the award so far as it gave him rights against the 
appellants. 

On the whole, their Lordships are of opinion that the 
appeal fails, and ought to be dismissed, and they will humbly 
advise His Majesty accordingly. The appellants must pay the 
respondent’s costs of the appeal. 

Solicitors for appellants: Watkins and Hunter. 

Solicitors for respondent: W. W. Box & Co. 


K. J.R. Appeal dismissed. 


IN THE-HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE PAKENHAM WALSH. 


Sarkaru Munisami Achari and others .. AppeHants* (Defend- 
v. ants 2 to 6) 


Chikka Veerappa Setti .. Respondent (PIP.). 


Limitation Act (IX of 1908), Art. 182 (5)—E recution—Decree-holder 
applscation for transfer—Objection on grounds of satisfaction of decree by 
judgment-debtor—Coxnter-petttion—A fidauit in support—V akalai—Batta 
— Whether steps-in-aid of exrecutton—Liinitation whether saved, 


A decree-holder put in an execution application on 20th August, 1923, 
under O. 21, R. 16, Civil Procedure Code, for transfer of the decree to 


another Court for execution and the defendants pleaded satisfaction of the’ 


decree. The Court noted on 5th December, 1923, “I want to examine the 
decree-holder. He should appear with all his account books of 1920 and 
onwards. Defendants also should bring their accounts. Batta in 3 days.” The 
decree-holder on the same day putinan affidavit praying for execution, in 
which he denied account books having been kept by him; and the transfer was 
ordered on 7th December, 1923 The decree-holder filed the present execution 
application on 22nd November, 1926. It having been considered barred by 
limitation he bused his contentions on the three steps, namely, (1) batta appli- 
cation, (2) a vakalat filed by him in the appeal by the defendants, and (3) the 
affidavit ın support of his own counter-petition, on the question whether they 
were steps-in-aid of execution and as such would save limitation, 


— 





*C. M.S. A. No. 114 of 1929. 13th December, 19324 


R44 ial \ 
A 


Jnanendra 
Mohan 
Bhaduri 

v. 
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Nath 
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varty. 
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Held, (4) that the affidavit could not be a step-in-aid; 


(st) that if the counter itself, the most important document without 
which none of the subsequent proceedings in execution could take place, was 
nota step in execution, none of the subsequent steps in removing the 
obstruction would be steps-in-aid. Hence filing batta for witnesses in the 
enquiry would not be a step-in-aid of execution; and 


(tit) that the filing of vakalat stood on the same level, as the appeal 
itself in which it was filed was only a continuation of the previous proceed- 
ing. 

Case-law reviewed. 

Appeal against the order of the Subordinate Judge of 
Chittoor, dated 8th October, 1928 and made in A. S. No. 35 of 
1928 (A. S. No. 282 of 1927, District Court, Chittoor) prefer- 
red against the order of the Court of the District Munsif of 
Madanapalie, dated 24th June, 1927 and made in R. E. P. 
No. 787 of 1926 in O. S. No. 434 of 1919. 


B. Somavya for appellants. 
A.C. Sampath Atyangar and T. R. Srinivasa Atyar for 
respondent. ` 


The Court delivered the following 

JuUDGMENT.—The decree-bolder in O. S. No. 434 of 1919 
on the file of the District Munsif of Madanapalle put in an 
execution application on 20th August, 1923, under O. 21, R. 16, 
Civil Procedure Code, for the transfer of the decree to the 
District Munsif’s Court, Chittoor, for execution. Defendants 3 
and 6 contested the application saying that the decree was fully 
satisfied. 

What took place on the execution application is as follows: 
—An issue was framed on 6th October, 1923, “Is the decree 
fully satisfied? Ifnot, what is due?” After various adjournments 
the Court noted on 5th December, 1923, “I want to examine 
the decree-holder. He should appear with all his account 
books of 1920 and onwards. Defendants also should bring 
their accounts. Batta in 3 days.” The decree-holder on the 
5th December, 1923, put in-an affidavit, Ex. C, in which he 
said he had not kept his day books and ledger with him and 
stated “as prayed for in the petition, orders are necessary for 
taking out execution.” Transfer was ordered on 7th December, 
1923. The present execution petition was filed on 22nd 
November, 1926. The executing Court found it barred by 
limitation. The lower appellate Court found it not barred. 
Hence this appeal. The learned District Munsif did not 


x 
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discuss the steps which were alleged to save limitation but the 
lower appellate Court has fully discussed them. ‘Three steps 
were relied on before it: the first was the batta application, Ex. B, 
put in on the 27th November, 1923; the second was a vakalat 
put in in the appeal preferred by the judgment-debtors against 
the transmission of the’ decree; and the third was the affidavit 
already mentioned, Ex. C. The first two matters the learned 
Subordinate Judge did not find to be steps-in-aid; and the third 
he found was such. I shall, therefore, first deal with the third 
ground on which the appeal was allowed although in point of 
fact in arguing the case before me the respondent relies rather 
on the first ground. I fail to see how Ex. C can be a step-in- 
aid. The plaintiff had been ordered to produce his accounts 
and was unable or unwilling to do so. All that he had to tell 
the Court was that he was not producing his accounts. The 
prayer to the Court to proceed with the execution of his peti- 
tion was entirely unnecessary since the Court was bound to 
dispose of it. There are two cases of this Court bearing on 
the question. One is Rangachariar v. Subramania Chettyl, a 
case very similar to the present case which follows Masilamani 
Mudaliar v. Seithuswami Atyar® and dissents from Abdul 
Kader Rowther v. Krishnan Malaval Nairs: It was sought to 
distinguish this case on the ground that an order for transmis- 
sion had already been passed in that case. But even in that 
case apparently though the order for transmission had been 
passed what the petitioner asked the Court to do was actually 
to send the records to the other Court. In the casein Masilamant 
Mudaliar v. Sethuswami Aiyar® an assignee of a decree 
filed a petition for execution on 13th July, 1911, and an 
order of attachment was made on the day of hearing, 12th 
August, 1911; the petition itself was dismissed on 26th 
August, 1911, as he failed to pay batta. A fresh application 
was filed on 10th August, 1914. It was held that though in the 
above circumstances the Court might presume that the decree- 
holder made an oral application on the day of hearing to pro- 
ceed with the execution, such application was not a step-in-aid 
of execution. It was only on the supposition of such an app- 
cation for execution being made on 12th August, 1911, that 
limitation could have been saved at all. It is clear that the 








1. (1920) 12 L. W. 9, 2. (1916) I. L. R. 41 Mad. 251: 33 M. L. J. 219, 
3. (1913) I. L. R. 38 Mad. 695. 26 M. L. J. 433. ° 
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application was made before the orders were passed. Further, 
Krishna Patier v. Seetharama Patteri and Ramaswami v. Vee- 
ranna? concur with this view. Other Courts no doubt have 
held a different view. Vide, for instance, Ram Lal v. Udit 
Narain Singh. The learned Advocate for the respondent has 
sought to uphold the appellate Court’s decision on the ground 


that the batta memo was a step in execution. In Kuppu- 


swami Chettiar v. Rajagopala Aiyar4 it was laid down that a 
statement filed by a decree-holder objecting to the judgment- 
debtor’s application to enter up satisfaction of the decree is not 
a step in execution. In the other case, Krishna Patier v. 
Seetharama Patier1 it was held that it was immaterial whether 
an execution application was or was not pending at the time. 
As noted in that case the decisions in Calcutta appear to be con- 
flicting. There are cases of Allahabad directly contrary to the view 
taken by Madras. (Vide Muhammad Siddiq Khan v. Lala 
Misiri Lab and Abdul Quddus v. Sayed Ahmad Husain. ) 
Lahore takes a different view. (Umar Din v. Ghulam 
Muhammad.) But it is argued that the authority in Kuppu- 
swami Chettiar v. Rajagopala Atyar4 and Krishna Patter v. 
Seetharama Paiteri has been shaken by Vapu Rowther v. 
Sivakataksham Přlais. I do not find anything in that case 
which shakes the previous ones. The question there was 
whether an application for leave to bid and to set off the price 
against the decree amount is a step-in-aid of execution. The 
learned Judges held that it was. Venkatasubba Rao, J., refers 
to Dalel Singh v. Umrao Singh? on the point as to whether a 
mere application to bid would be a step in execution. This 
point is not covered by any Madras decision and the learned 
Judge admits that it does not really arise but that he is disposed 
to agree with the Allahabad decision. It was argued that the 
learned Judge dissented from the position taken up in Krishna 
Patter v. Seetharama Patteri that the step must be one which 
the Court is asked to take. The learned Judge says on this 
point: 

te ee a eee ee ee eee a eat 

1, (1926) I. L. R. 50 Mad. 49:51 AL L. J. 480. 


2. (1927) 53 M. L. J. 766. 3. (1927) I. L. R. 2 Luck. 419. 
4. (1921) I. L. R. 45 Mad. 466: 42 M. L. J. 303. 
5. A. I. R 1922 All. 432. 6. A. I. R. 1923 AIL 415. 


7. A.I R. 1927 Lah. 653. 
8. (1929) I. L. R 53 Mad. 390: 58 M. L. J. 406. 
í 9. (1900) L L. R. 22 AlL 399, 
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“In one sense this is perfecily true. The learned Counsel contends that 
the step which the Court is asked to take must be something like attaching or 
selling property. I am not prepared to place this restricted view upon the 
words.” 

The learned Judge does not say that the Court has not to 
be asked to take some step. In any case the observation is 


obiter. The other learned Judge, Madhavan Nair, J., refuses 


to express any opinion as to whether a mere application for. 


leave to bid in auction is a step in execution. I find nothing in 
the case which shakes the authority in Kuppuswams Chetitar 
v. Rajagopala Atyarl and Krishna Patter v. Seetharama 
Patter’. I think it is unnecessary to quote the decisions of 
other Courts on this vexed matter in regard to which Venkata- 
subba Rao, J., has remarked that there is an extreme conflict 
of view in the decided cases which fail to disclose even a 
principle of a general or uniform application. He says: 


“The wording is so uncertain that it leads to the spending of efforts in 
barren and fruitless discussion and a good deal of time of the Court is 
wasted.” 


He suggests that the “ Legislature may well with the" 
aid of the decided cases catalogue the applications which, 
in its opinion, ought io serve as steps-in-aid of execution.” 
I will therefore merely note some Madras cases. Raman 
Chetty v. Ramaswam: Prilat8 was a case of batta memo for 
arrest. Vtjtaraghavalu Naidu v. Srinivasalu Natdut was an 
application for sale proclamation. Govindaswamt Pillai v. 
Govinda PadayachtS was a batta memo to attach properties. 
It was sought to be argued that while the counter-application 
to remove the obstruction caused by the judgment-debtors who 
stated that the’decree was satisfied may not bea step in execution 
to file batta for witnesses in the enquiry necessitated by this 
plea would be a step-in-aid of execution. I entirely agree with 
the reasoning of the learned Subordinate Judge, that if the 
counter itself, the most important document without which none 
of the subsequent proceedings in execution could take place is 
not a step in execution, none of the subsequent steps in reinoving 
the obstruction can be steps-in-aid. 


The last matter relied on as a step in execution, namely, the 
vakalat filed by the respondent in the appeal appears to me to 


—— an 





1. (1921) I. L. R. 45 Mad. 466: 42 M. L. J. 303. 
2. (1926) I. L. R. 50 Mad. 49: 51 M. L. J. 480. 
3. A.I R.1928 Mad, 563. 4. (1905) I. L. R. 28 Mad. 399. 
5, (1925) 48 M. L. J. 678. e 
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stand on the same level as the appeal was only a continuation 
of the previous proceeding and the vakalat is filed to oppose it. 
Only one reported case on the matter was quoted in Brij Nath 
Sahat Singh v. Hart Charan Rayi. It was there held that the 
defending of an appeal preferred by the judgment-debtor in 
execution proceedings is not a step-in-aid of execution within 
the meaning of Art. 182 of the Limitation Act. That decision 
is therefore against the respondent and it is the more noticeable 
as coming from the Patna High Court which in other matters 
takes a more favourable view than Madras with regard to steps 
for the removal of obstrucfion being steps-in-aid. It has been 
suggested to me that I should refer the matter to a Bench but 
sitting as a single Judge I can find no conflict of authority in 
Madras on the first and third points dealt with by the Lower 
Appellate Court. As stated by Ayling, J., in Kuppuswams 

Chettiar v. Rajagopala Atyar3: i 


“In a matter like limitation certainty is the first desideratum : it matters 
comparatively little whether a decree-holder is allowed 3 years or 10 to 
execute his decree so long as he knows for certain when the time allowed 
him will come to an end.” 


The Bench decisions of this Court having been uniform 
with regard to two of the grounds raised I see no reason to 
make a reference. i 

With regard to the other ground, “the affidavit filed in 
appeal,” it seems that, following the principle laid down by the 
Madras High Court, the decision must also be against the 
respondent and, as I pointed out, the Patna High Court which 
takes a view favourable to the executing decrce-holder is here 
against him. The appeal must, therelore, be allowed with costs 
and the execution petition dismissed. 


K. C. Appeal allowed. 





1. (1918) 48 I. C. 187. 
2. (1921) I. L. R. 45 Mad. 466: 42 M. L. J. 303. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE BARDSWELL. 
P. S. Anantanarayanan .. Petittoner*. 


Penal Code (XLV of 1860), S. 71—Criminal Law Amendment Act 
(XVI of 1908), 5. 17 ()—Ordinance for the Prevention of Mo'estation and 
Picketing (Ordinance V of 1932) S. 4—Charge of picketing foreign 
cloth shops—Convictton—Two separate senten es—Legulity of. 


Where the two accused, one of them President and the other a member 
of the Congress Committee, were charged with and found guilty of the of- 
ence of picketing foreign cloth shops, punishable alike uncer S 17 (4) of the 
Criminal Law Amendment Act, 19C8 and S. 4 of Ordinance V of 1932 and 
were awarded separate sentences under each count, 


Held, that the reference to their membership of the Congress Committee 
was only by way of description and was not intended to adda separate 
charge of their having been members of an unlawful association; that the 
only offence involved was picketing though punishable under two separate 
provisions of law and that the awarding of two separate sentences for the 
same offence under each count was not legal. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, and Section 107 of the Government of India 
Act praying the High Court to revise the judgment of the Court 
of the Joint First Class Magistrate of Chingleput, dated 14th 
March, 1932, in C. C. No. 24 of 1932, convicting and sentencing 
the accused therein P. S. Srinivasan and P. R. Raghuraman. 

K. S. Jayarama Atyar and G. Gopalaswams for petitioner. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 


Orper.—This is a petition put in not by, but on behalf of, 
two persons, who have been convicted by the First Class Joint 
Magistrate of Chingleput of offence punishable under S. 17 
(1) of the Criminal Law Amendment Act, 1908 and S. 4 
of Ordinance V of 1932. The point taken in this petition is 
that they have in fact being convicted only of one offence, 
that of picketing, which can fall equally under S. 17 (1) of the 
Criminal Law Amendment Act and under S. 4 of the Ordinance 
and that, therefore, the Joint Magistrate in awarding them 
separate sentences for the conviction under each count has acted 
illegally with reference to S. 71, Indian Penal Code. 

Under Section 17 (1) of the Criminal Law Amendment 
Act a person can be punished if he is a member of an unlawful 
association, or for in any way assisting in the operation of any 
such association. By Section 4 of Ordinance V of 1932, which 


is known as the Ordinance for the Prevention of Molestation 
Se ee 
*Cr. R. C, No 743 of 1932. 25th October, 1932, 
Cr, R. P. No. 693 of 1932, . 
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and Picketing, a person can be punished ior molestation. The 
judgment of the Magistrate refers to the two accused as having 
been respectively President and member of the Taluk Congress 
Committee, Conjeevaram and of the District Congress Com- 
mittee of Chingleput; and it has been suggested by the learned 
Public Prosecutor that the conviction under the Criminal Law 
Amendment Act may have been for their being members of an 
unlawful association which would be a separate offence from 
that of picketing. It has been proved by evidence that the 
Taluk and District Congress Committees in question have been 
notified by Government as unlawful association. In order to 
make clear the matter the records of the case have been sent 
for and scrutinised. 


The particulars of the accusation stated against the lst 
accused have thus been set out by the Joint Magistrate: 
“ Whereas it appears that you, Dr. P. S. Srinivasa Iyer, being 
the President of the Taluk and District Congress Committees 
of Conjeevaram and Chingleput respectively, which have been 
declared to be uulawful associations by the Government under 
5S. 16 of the Crimmal Law Amendment Act, 1908 and in spite 
of a warning from the District Magistrate to desist from 
activities in furtherance of the purposes of the said unlawful 
associations, did, at 12-20 p.m., on 14th March, 1932, in 
furtherance of the purposes of the said unlawful associations, 
picket foreign cloth shops at Hodgsonpet, Conjeevaram and 
thereby committed an offence under S. 17 (1) of the Criminal 
Law Amendment Act, 1908; and that you, by doing the said 
picketing, committed the offence of molestation as defined in 
Section 3 of Ordinance -V of 1932 punishable under Section 4 
of the said Ordinance; show cause why you should not be 
convicted under S. 17 (1) of the Criminal Law Amendment 
Act of 1908 and Section 4 of the Ordinance V of 1932. Do you 
plead guilty or not guilty?’ The accusation that was read to the 
2nd accused is just the same as that read out to the Ist 
accused except that he is described as a member of the 
Congress Committees and not as the President. 


It is true that in both these statements of accusation the 
fact of the accused being either President or member of the Taluk 
and District Congress Committees is mentioned, but I am satis- 
fied that this is only by way of description. This is shown by the 
uge of the word “being”. Had they been charged with the 
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offence of being members of an unlawful association the 
accusation should run “that you were”. This, however, is not 
a case in which one has to decide by a meticulous examination of 
the language that is used, as from what follows later it is 
perfectly clear that the offence under S. 17 (1) was that of 
picketing foreign cloth shops and that the offence charged under 
the Ordinance was that of molestation in the said picketing. 
Therefore, under each section alike it was the offence of 
picketing with which the two accused were charged. The mat- 
ter is so very clear that it is hardly necessary to mention any- 
thing that might make it even clearer; but for the sake of 
emphasis I will point out that what was read by the Joint 
Magistrate to the accused as to the accusation is perfectly a 
paraphrase of what is stated in the charge-sheet, though in the 
charge-sheet in the place of the word “ being ” we have “ who 
are”. The conclusion of what appears in the charge-sheet shows 
that the charge against the accused was one of picketing which 
is shown as falling both under the Act and under the Ordinance. 
And, again, in the first information report nothing is mentioned 
about these accused being members of an unlawful association, 
but it is merely stated that they were guilty of picketing and 
thereby comunitted offences under the Act and under the 
Ordinance. 


Before the Magistrate the first accused declined to plead 
either way and so also did the second accused. The second 
accused, however, went onto say: “I wish to add, however, 
that I think I was a member of the Taluk Congress Committee 
only, as far as I remember, and not of the District Congress 
Committee.” As he had already declined to plead it is clear that 
in this statement he was only correcting a possible mistake in 
his description and was not replying to the charge of being a 
member of an unlawful association, which charge indeed had 
not been preferred against him. 

I find, then, that the two accused have been found guilty of 
one offence and one only, though it is one punishable under two 
separate provisions of law. The two separate sentences there- 
fore cannot stand. The convictions are confirmed but the 
sentence of six months’ rigorous imprisonment and of fine of 
Rs. 200 that has been passed for the conviction under S. 4 
of Ordinance V of 1932 is set aside. I understand that they 
bave already undergone imprisonment for six months or mére. 

R—45 


Ananta- 


ngrayanan, 


in re. 


Ananta- 


narayanan, 
In re. 
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If that be the case, and, if they have no further term of 
imprisonment to undergo in default of payment of fine, they 
must at once be released and set at liberty; at any rate, they 
must be released as soon as their term of six months and any 
term of imprisonment in default of payment of fine has expired. 
The fine, if paid, should be refunded to them. 

S. R Sentence reduced- 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON, Mr. JUSTICE SUNDARAM 
CHETTY AND MR. JUSTICE MOCKETT. 
Venkatachalam Pillai .. Appellan (2nd 
defendant) 


(4 


-Sethuram Rao attas Lakshmikantha 


Sastriar and another .. Respondents (Plain- 
iff and Ist Deft.)- 


Contract of sale—Minor—Stipulation by guardian on behalf of minor- 
vendor to re-purchase property if vendee desired to re-seli—Agreement 
whether a completed contraci—Whether mutuality of parties existed when 
guardian acted for minor—S pectfic performance—Enforceabiltty. 


Where during the minority of the plaintiff the suit site belonging to his 
adoptive father was sold by his natural father as his guardian to the defend- 
ant’s predecessor aud the document of sale contained a stipulation to the 
effect that “ if it happens that you or your heirs have to sell the property to 
others, then you or your heirs have to sell it to the plaintif or his heirs for 
the above price and also for such price as may be determined by arbitrators 
in respect of any building that may be constructed upon the land,” but the 
defendant sold theland to another, in violation of the above contract, on the 
questions whether the agreement contained in the sale deed was or was not a 
completed contract and whether, even in case it was held that there was a 
completed contract, it would be competent for the guardian of the minor- 
plaintiff to bind him by a contract for the purchase of the site. 

Heid, (1) that it must be held on the authority of the Privy Council 
decision in Sakalaguna Naywdw v. Chinna Munuswami Nayakar, (1928) L. 
R. 55 L A. 243: I. L. R. 51 Mad. 533: 55 M L. J. 198 (P. C), that there 
was a completed contract between the parties on the date of the sale deed 
itself. 

Alagarsamt Naidu v. Kathia Gowndan, 1931 M. W. N. 957 and Papa 
Naidu v. Mumsamy Atyar, (1922) I.L. R.46 Mad. 30:42 M. L. J. 432, 
referred to; 

(2) that on the authority of the Privy Council decision in Mir Sarwar- 
jan v. Takhruddin Mahomed Chowdhun, (1911) LR. 39 LAI: LUR 
39 Cal. 232: 21 M. L. J. 1156 (P. C), it must beheld that the contract in 
question was void for want of mutuality and hence specific performance of 
such a contract would be unenforceable by either party. 





e "Second Appeal No. 1118 of 1929. 22nd August, 1932. 


~ 
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The validity or the enforceability of such a contract does not depend 
upon the question whether it was conducive to the benefit of the minor or not. 


Raghava Charar v. Srinivasa Raghava Chanar, (1916) I. L. R. 40 Mad. 
308: 31 M. L. J. 575 (F. B.), referred to. 

Appeal against the decree of the District Court of West 
Tanjore at Tanjore in A. S. No. 224 of 1927 preferred against 
the decree of the Court of the District Munsif of Tanjore in 
O. S. No. 423 of 1926. 

K. Desikachariar for appellant. 


Salem Ramaswami Aiyar for T, Appaji Rao for 1st res- 
pondent. 

The judgment of the Court was delivered by 

Sundaram Chetty, J—This Second Appeal arises out 
of a suit filed by the plaintiff (lst respondent) for specific 
performance of an agreement to re-sell the plaint-mentioned 
site. The plaintiff’s case is, that the suit site belonged to 
his adoptive father, that it was sold during the minority of 
the plaintiff by his natural father as his guardian to lst 
defendant’s father on 14th December, 1912, under a registered 
sale deed, that there is a stipulation in the sale deed for the 
reconveyance of the property to the plaintiff and his heirs for 
the original price itself, that in violation of that contract the 1st 
defendant sold the property to the 2nd defendant on 6th 
December, 1923, that this sale is not binding on the plaintiff and 
that he is entitled to enforce specific performance of the apree- 
ment to re-sell on tendering the purchase money and get a 
‘conveyance in his favour. The defendants attacked the plain- 
tiff’s claim on several grounds and contended that he was not 
entitled to specific performance of the alleged agreement. The 
first Court gave a decree in plaintiff’s favour, which was 
confirmed by the lower appellate Court. 


In this Second Appeal preferred by the 2nd defendant, 
three main contentions have been raised on his behalf in order 
to show that the plaintiff could not claim specific performance 
of the plaint-mentioned agreement. The first is, that the 
agreement contained in the sale deed, Exhibit A, was not a 
completed contract but only an offer by the vendee to re-sell 
the property to the vendor, which could become a completed 
contract only on acceptance of the offer by payment of the 
price and that the offer having been at an end by the sale of the 
property to the 2nd defendant, there was no subsisting offer 





Sundaram 
Chetty, J. 








356 THE MADRAS LAW JOURNAL REPORTS. [VoL. 


for acceptance by the plaintiff and as such there was no 
contract of which specific performance could be claimed on 
the date of the suit. The second is, that even if it should be 
held that there was a completed contract on the date of Exhibit 
A itself, it was not competent for the guardian of the minor- 
plaintiff to bind him by a contract for the purchase of the site 
and as the minor was not bound by that contract, there was no 
mutuality and consequently specific performance of sucha con- 
tract is unenforceable in law. The third is, that the stipulation 
for re-sale as contained in Exhibit A is void as it is obnoxious 
to the rule against perpetuities as laid down in S. 14 of the 
Transfer of Property Act. 


The covenant in question contained in the sale deed, Ex- 
hibit A, is substantially as follows — 


“ If it happens that you or your heirs have to sell the property to others, 
then you must sell it to the plaintiff or his heirs for the above price and also 
for such price as may be determined by arbitrators in respect of any building 
that may be constructed upon the land.” 

There is some dispute as regards the construction of this 
clause. It may be understood to mean that on the happening 
of the contingency, namely, the determination of the vendee or 
his heirs to sell the property and thus part with it, the vendee 
must sell it to the plaintiff or his heirs and that the latter must 
also purchase it as per the terms of the covenant. In the 
absence of any words to signify that the repurchase was only 
optional with the plaintiff or his heirs, it would not be unrea- 
sonable to hold that under this contract the vendee was bound 
to make the offer for re-sale and the vendor was equaliy bound 
to buy it, and we are prepared to hold accordingly. The 
learned District Judge, however, construed this clause in a 
different way and was of opinion that though there was an 
obligation on the part of the vendee to re-sell, the vertdor’s was 
only an option to repurchase. It is on the basis of this con- 
struction that the learned Advocate for the appellant contends 
that the agreement in question was not a completed contract, 
but only a standing offer on the part of the vendee. The 
decision in Papa Naidu v. Muntsamy Aiyarl would be on all 
fours with the present case and doubtless supports his conten- 
tion. Following the English decisions in Helby v. Mathews? 





1. e (1922) I. L. R. 46 Mad. 30: 42 M L. J. 432. 2 (1895) A. C. 471. 
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and Dickinson v. Dodds! the learned Judges held that there 
was a binding offer to re-sell on the part of the vendee and no 
agreement to buy on the part of the vendor but only an option 
to repurchase. The view expressed in Helby v. Mathews8 that 
until acceptance of the offer there was no completed contract 
was adopted. it is also said that an offer would be at an end 
by the death of the promisor or by the promisor selling it to a 
third party the sale being known to the promisee before accept- 
ance. A similar question arose for consideration in the case 
reported in Alagarsams Naidu v. Kathia Goundan’. This case 
was decided by Ramesam, J., sitting as a single Judge, and he 
was also a party to the decision in Papa Naidu v. Munisamy 
Atyar4, The learned Judge seems to have adopted the same 
view by construing the contract as one consisting of an under- 
taking by the vendee to make the offer for re-sale whenever he 
thought of selling the property, and by stating that the vendor, 
who had only an option to repurchase, cannot sue for specific 
performance of the contract but may sue for damages if there 
was consideration for the contract. Butthe soundness of this 
view seenis to be shaken by the pronouncement of their Lord- 
ships of the Privy Council in an almost similar case reported in 
Sakalaguna Nayudu v. Chinna Munuswami Nayakar’. In that 
case, the counterpart to the sale deed provided that the vendee 
should reconvey the property to the vendor after a period of 30 
years from that date, in case the vendor wished to have the pro- 
perty again and upon his paying a sum of Rs. 10,000. It is thus 
clear that the vendor had the option of repurchasing the property 
or not. Their Lordships have held that it was not a case of a 
mere standing offer by the vendee which could ripen into a 
contract to buy and sell only on the acceptance of that offer by 
the vendor by tender of the purchase money. 

On the other hand, it was distinctly held that there was a 
completed contract between the parties even on the date of the 
counterpart document (27th January, 1891) and that the right 
of the vendee under that contract was assignable to a stranger. 
This decision of the Privy Council was given in an appeal 
against the decision in Munusuamt Nayudu v. Sagalaguma 
Nayudus to which Ramesam, J., wasa party. It looks asif this 


1, (1876) 2 Ch. D. 463. 2. (1895) A. C 471. 
3. 1931 M. W. N. 957, 4. (1922) I. L. R 46 Mad. 30: 42 M. L. J. 432. 
s. (1928) L. R 55 L A. 243: LL. R 51 Mad 533: 55 AL L. J. 198 (P. G). 
6. (1925) I. L. R 49 Mad. 387: 51 M L. J. 229. s 
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decision of the Privy Council was not brought to the notice of 
the learned Judge when hearing the case reported in Alagarsami 
Naidu v. Kathia Goundani. We should now take it that the 
matter is concluded by the decision of the Privy Council, and 
on the strength of that authority, it must be held that there was 
a completed contract between the parties on the date of Exhibit 
A itself, even adopting the construction put upon the covenant 
in Exhibit A by the lower appellate Court and urged for accept- 
ance by the learned Advocate for the appellant. The plea 
that the stipulation in question was not a completed contract 
and therefore specific performance could not be enforced is 
unsustainable. This disposes of the first point raised by the 
appellant. i 


Coming now to the second point, the contention put for- 
ward on behalf of the appellant appears to rest on a much firmer 
ground. The leading authority on this point is the decision of 
the Privy Council reported in Mir Sarwarjan v. Fakhruddin 
Mahomed Chowdhuri3. In that case, the guardian of a minor 
entered into an agreement with another for the purchase of 
certain immovable property by the minor. The minor after 
attaining majority sued for specific performance of that con- 
tract. Their Lordships have laid down the principle of law in 
the followiny*passage found on page 237: 

“ They are, however, of opinion that it is not within the competence of 
a manager of a minor’s estate or within the competence of a guardian of a 
minor to bind the minor or the minor’s estate by a contract for the purchase 
of immovable property, and they are further of opinion that as the minor in 
the present case was not bound by the contract, there was no mutuality, and 
that the minor who has now ‘reached his majority cannot obtain specific 
performance of the contract.” 

The present case is in our opinion governed by the afore- 
said decision. The agreement for re-sale contained in Exhibit 
A being an executory contract without mutuality, it is unen- 
forceable by either party in a suit for specific performance. An 
attempt has been made by the learned Advocate for the Ist 
respondent to get over the effect of this decision, by urging that 
the frst Court has found that this contract was for the benefit 
of the minor and therefore this fact should enable him to en- 
force specific performance of the contract. But in the case 
dealt with by their Lordships of the Privy Council, it was found 


1. 1931 M. W. N. 957. 
2 (1911) L. R 391I. AI: LL R 39 Cal. 232: 21 M. L. J. 1156 (P.C). 
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that the contract was validly entered into and was for the 
benefit of the minor and was even ratified by him. Still, their 
Lordships held that there was no mutuality and on that ground 
declared the contract to be invalid and unenforceable. The 
validity or the enforceability of such a contract does not there- 
fore depend upon the question whether it was conducive to the 
benefit of the minor or not. That being so, the argument on 
the Ist respondent’s side is unacceptable. 


It is urged on behalf of the Ist respondent, that inasmuch 
as there was an undertaking on the part of the vendee to re-sell 
with only an option on the part of the plaintiff to repurchase, 
the contract may be deemed to be a unilateral contract with no 
reciprocal obligations and only in favour of the minor plaintiff. 
Reference was made to the Full Bench decision of this High 
Court in Raghava Chartar v. Srinivasa Raghava Chariar1. The 
specific question decided in that case is that a mortgage exe- 
cuted in favour of a minor who has advanced already the whole 
of the mortgage money is enforceable by him. It has also been 
held that a sale to a minor under similar circumstances is quite 
good. But on acareful perusal of that decision, it is clear that 
the mere fact that a sale or a mortgage is in favour of a minor 
is not enough to hold that it is valid and enforceable. Where 
a mortgage or sale has been effected as a cOmpleted transaction 
in favour of the minor and it does not involve the performance 
of any onerous act by the minor by reason of any contractual 
obligation in respect of the sale or mortgage, such a sale or 


mortgage would not be invalid. This is clearly indicated in the. 


following passage on page 313 in the judgment of Wallis, C.J.: 


“ The question then is whether it makes any difference that the transfer 
in favour of the minor by way of sale or mortgage is made in consideration 
of a price paid ora loan advanced by the minor. No doubt, according to 
their Lordships’ decision, in such a case, the minor could not bind himself by 
contract to pay the price or advance the mortgage money; but, when he has 
done so and the vendor or mortgagor has executed a registered conveyance in 
his favour, is there any reason why the transfer in his favour should not 
take effect.” 


It is also said by Srinivasa Aiyangar, J., that the transfer 
in favour of the minor cannot be void, unless the transfer is 
conditional on the passing of consideration and the considera- 
tion did not pass (page 336). If the test laid down in that 
-decision is adopted, the position in the present case is this. In 


1, (1916) I. L. R. 40 Mad. 308: 31 M. L. J. 575 (F. B.). è 
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the first place, this is not a case where a registered conveyance 
has been executed in favour of the plaintiff in pursuance of the 
original contract. On the strength of that contract, the plain- 
tiff seeks to get a conveyance by specifically enforcing that 
contract. Even granting that under the contract an option to 
repurchase was reserved to him, want of mutuality must be 
judged as on the date of that contract. On exercising his 
option in favour of the- repurchase, he has to pay the price 
mentioned in Exhibit A and also pay such price as may be 
determined by arbitrators in respect of-any building constructed 
on the land. That being so, how can it be said that under this. 
contract the vendee should simply execute a reconveyance in 
favour of the plaintiff who has no sort of corresponding: 
obligation? It is true that no building was constructed upon. 
the land and the necessity for payment of the price as fixed by 
arbitrators has not arisen, but still the plaintiff has to pay the 
original price for the site. That being so, the Full Bench 
decision in Raghava Chartar v. Srinivasa Raghava Ckartar1 is 
of no avail to the plaintif. On the authority of the Privy 
Council decision in Mir Sarwarjan v. Fakhruddin Mahomed 
Chowdhuri8 it must be held that the contract in question is void’ 
for want of mutuality and specific performance of such a 
contract is unenforceable by either party. 

. The plaintiff's claim must fail on the aforesaid short 
ground, and it is therefore unnecessary to discuss the third 
point raised on behalf of the appellant. If the contract em- 
bodied in Exhibit A does not create an interest in immovable 


‘property, as is clear from the statutory provision in S. 54 of the: 


Transfer of Property Act, the case cannot come under S. 14 
thereof. There is some conflict of judicial opinion on this 
point and several decisions have been cited at the bar. As the 
decision on the second point is sufficient for the disposal of this. 
appeal, it is unnecessary to discuss this question. 


In the result, the Second Appeal should be allowed as the 
plaintiff is not entitled to sue for specific performance of the 
plaint-mentioned agreement, and his suit is therefore dismissed 
with costs of the 2nd defendant in all the Courts. 








K. C. l Appeal allowed. 
1. (1916) I. L. R. 40 Mad. 308: 31 M. L. J. 575 (F. B.). 
2. ¢1911) L. R. 39I. A. 1: L L. R. 39 Cal 232: 21 M. L. J. 1156 (P. C) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice WALLACE. 


Pogaru Ramamurti .. Appellani* (2nd plaintiff ) 
v. 
Sri Rajah Mirja Sri Pushavati Alaka 
Narayana Gajapatiraju Maharaju 
Manya Sultan Babadur .. Respondent (1st defendant). 


Madras Survey and Boundaries Act (IV of 1897), Ss. 11, 12 and 13— 
Dispute as to boundaries ım a village—Decision of survey officer that the 
village was Miras Inain—Zamindar of the estale claiming melwaram right 
over vulage—A ppeal ayainst decision of survey oficer— Dismissal—No suit 
filed to setaside the decision as provided under S. 13—Survey officer's 
decision iwhether final—Res judicata—Ejectment of kudiwuram tenants 
whether permissible. 


In a suit for ejectment, the plaintiff claimed to be the Government 
mirasi karnam of a village within the ambit of a Zamindari estate. The 
Zamindar (lst defendant) claimed the melwaram right over the land, the 
other defendants claiming to be the kudiwaram tenants thereof. The village 
was snrveyed by Government in 1904 in the course of survey of the Zamindari 
estate under Act IM of 1897 and the suit land was then demarcated by the 
survey officer as Mirasi Inam Against this decision the Ist defendant’s 
representative presented under S. 12 an appeal that the land should have 
been classed as jeroyati. That appeal was thrown out. The Estate did not 
file any suit under S. 13 to have that decision set aside. On the points 
contested (1) whether the decision of the survey officer precluded defendant 1 
from resisting plaintiffs claim, and (2) whether the defendants 2 to 12, the 
kudiwaram tenants, who were not parties to the appeal before the survey 
officer, could be bound by the survey officer’s decision and as such liable to be 
ejected, : 


Held, (agreeing with Waller, J., Pandalai, J., dissenting) (1) that the 
survey olfcer obviously had jurisdiction to decide anything which it was 
necessaly to decide in order to come to his conclusion, and he obviously 
could not avoid deciding question of title in the cases, 


The Full Bench decisions in Kamaraju v. The Secretary of State for 
India, (1888) LL R 11 Mad. 309 (F B.) and Muthirulandt Poosari v. 
Sethuram Aiyar, (1919) I. L. R. 42 Mad. 425: 36 M. L. J. 356 (F. B ), are 
clear authoritics for the proposition that such decisions of a survey officer in 
a boundary dispute arc not limited to the mere abstract question of what are 
the physical boundaries in dispute, but are decisions on matters of title and 
possession. In all these cases it was held that the decision of a survey officer 
on ail the points is res judicata and binding on the parties to the boundary 
dispute. 


There is no real hardship done and there is nothing extraordinary in the 
decision of an executive ofhcer having the effect of being conclusive on the 
question of possession, since the civil right of the parties are not injured 
provided they sue, as in the Act they are directed to sue, within one year of 
the decision, 


Further, that even if there was any substance in the defendant's conten- 
tion that the original dispute was as to whether the land was Jeroyati or 
Darmilla Inam, Chinna Venkatrayudsu v. Ramamurts, (1920) I. L. R. 44 Mad 
340: 40 M. L. J. 149, is authority for the proposition that even so it would be 


*Letters Patent Appeal No. 125 of 1926, 20th April, 1932, « 
R—46 
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a boundary dispute within the Act and the decision of the survey officer is 
therefore final; 


(2) that it was 1ightly held by the Lower Courts that plaintiff was not 
entitled to eject the kudiwaram tenants (defendants 2 to 12) but entitled only 
to a decree declaring the melwaram right against 1st defendant. 


The melwaram right is a possessory right. It is not accurate to describe 
it as a mere declaratory right. It is a species of possession, in fact the only 
kind of possession which, for example, alandlord and estate proprietor under 
the Madras Estates Land Act can have, and no one has yet dreamt of 
contending that such a landlord has no possessory right. Hence the plaintiff 
was entitled to have his possessory right to the melwaram declared against 
one who had been wrongfully in possession of it. For the same reason the 
decree for recovery of three years’ melwaram from the 1st defendant was 
correct, since the Ist defendant had been trespassing on the plaints rights 
as melwaramdar. 


Per Krishnan Pandalas, J.—The scope and purpose of the Act of 1897 
(the material Act in this case) as well as that of 1923 is to consolidate and 
amend the Jaw relating to survey of lands and settlement of boundary 
disputes. The power of survey officers is to fix boundaries, i e, demarcate 
the physical extent of properties by setting up the boundaries between them. 
They have no power to decide disputes about title, but only disputes about 
boundaries. They were not intended to bea sort of gwass Civil Courts 
whose decisions operate as res.judtcaia in the proper sense as to all matters 
decided by them or which may infgrentially be involved in their decisions. 


Appeal under cl. 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Spencer, dated 8th 
February, 1926 and passed in Second Appeal No. 951 of 1923 
preferred against the decree of the District Court of Vizagapatam 
in Appeal Suit No. 329 of 1920 preferred against the decree of 
the Court of the Temporary Subordinate Judge of Vizagapatam 
in O. S. No. 37 of 1917. 

V. Govindarajachart for appellant. 

S. Venkaiesa Atyangar for respondent. 

The Court delivered the following 

JupGMENTS. Waller, J—The appellant has no case what- 
ever on the merits. He relies on an order passed by the 
Assistant Superintendent of Survey in 1905, on an appeal by 
the respondent, confirming the demarcation of the survey 
number in dispute as Mirasi Inam, by which was meant, I 
presume, a pre-settlement Inam. The real dispute between the 
parties was whether the land should be demarcated as post- 
settlement Inam or as part of the ryoti land of the estate. No 
one could possibly have contended that it was a pre-settle- 
ment Inam, in which the Government had any interest. It 
was an Inam granted by the ryots themselves in 1820, which 
had been resumed by them even before the year 1873 and the 
landholder had been allowing the appellant a concession of 
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Rs. 30 a year on that account. So that, it would seem, the 
appellant had no case at all, still less a case that the Inam had 
been granted before the permanent settlement. The decision, 
however, of the Survey Officer was in his favour and, if he had 
jurisdiction to pass it, it became final, for the Maharaja did 
not file a suit within a year to get it set aside. It is contended— 
and the contention found favour with Spencer, J.—that the 
Survey Officer's order was passed without jurisdiction as there 
was no boundary dispute between the parties within the mean- 
ing of the Survey and Boundaries Act. As the respondent 
appealed to that jurisdiction and, failing in his appeal, did not 
take the proper steps to get the order against him set aside, it 
seems scarcely to lie in his mouth to urge many years later that 
there was no jurisdiction and that he was entitled to ignore the 
order. 

The Act does not itself define what is meant by a boundary 
dispute. It is, I take it, a dispute about the demarcation of a 
field arising in the course of survey operations. In 1905 the 
Vizianagram Estate was being surveyed and, in the course of 
the survey, a dispute arose whether the field in question should 
be demarcated as an Inam or as part of the ‘ryoti lands of the 
Estate. The dispute was taken before the Survey Officer under 
the Act, both parties consenting to his exercising jurisdiction 
over it. Itis true that, strictly speaking, there was no dispute 
about the dimensions of the survey number itself, but there was 
a dispute about the boundary and extent of the ryoti land of 
the Estate—that is to say, whether it did or did not include the 
- feld in question. That being so, I find it impossible to say 
that there was not a boundary dispute within the meaning of the 
Act. If that were so, the decision of the Survey Officer, how- 
ever erroneous, became final, as no suit to set it aside was 
fled within a year. I think that the District Judge was right 
in his observation that “there was as much a dispute about a 
boundary in this case, as in that reported in Muthirulandi 
Poosart v. Sethuram Atyarl. 


The appeal was posted for further argument on the ques- 
tion whether there was a boundary dispute. After hearing it, 
I remain of the opinion that there was here as much a boundary 
dispute as in Muthirulandi Poosari v. Sethwram Atyarl 





1. (1919) I. L. R. 42 Mad. 425: 36 M. L. .356(F.B). ° 
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and as in the cases reported in Kamaraju v. The Secretary of 
State for Indial and Muthammal v. The see of State 
for Indias. 


I find that I had omitted to deal with another contention 
that found favour with Spencer, J. It was that the suit—being 
a suit to recover the emoluments of a Karnam’s office—was, 
under S. 21 of Madras Act, III of 1895, not cognizable by a 
Civil Court. The suit is not one to recover the emoluments of 
an office, but to eject persons who are alleged to have trespassed 
on some Inam land, which forms part of the emoluments of the 
odice. Apart from that, I find great dificulty in following the 
decisions which have laid down that S. 21 of the Act takes suits 
by holders of offices for recovery of their emoluments out of the 
jurisdiction of the ordinary Courts. The Act is intended to deal 
with the succession to certain hereditary village offices and to 
provide for the hearing of claims to such offices or their 
emoluments. S. 13 says that “any person’’—not, be it observed, 
any village officer—“may sue for any of the village offices 
specified in S. 3 on the ground that he is entitled’ under the 
material sections of this and another Act “to hold such office”. 
That is a suit by a claimant to an office for a declaration that 
he is entitled to succeed to it. The section also provides for 
suits for recovery of the emoluments attached to such offices. 
It says that “any person,” in other words, a claimant and not 
a village officer tn case “may sue for the recovery of the 
emoluments of any such office on the ground that he is 
entitled?” under the material sections of this and another Act 
“to hold such office”. Iam unable to see how the language of 
the section can apply to a suit by an actual holder of an office 
to recover the emoluments thereof. Such a person comes into 
Court as the holder of the office and not asa person claiming 
to be entitled to hold it. If there could be any doubt about 
the point, it is removed by the 2nd proviso to S. 13, which 
runs as follows :— 

“Tf at any time before the completion of the trial of a suit referred 
under this section for any office or fdr recovery of the emoluments of any 
office, it appears to the Collector that the claimant is not eligible for 


appointment under sub-S. (1) of S. 10 or sub-S. (1) of S. 11 of this Act, as 
the case may be, he must pass au order rejecting the plaint.” 


1. (1888) L L. R. 11 Mad. 309 (F. B.). 
e 2, (1914) I. L. R. 39 Mad. 1202:27 M. L. J. 529 (F, BJ), 
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The question of eligibility for appointment could, in 
relation to a suit for recovery of the emoluments of an office, 
arise only in the case of a claimant to an office. Such aquestion 
could not arise in the case of an actual holder of an office. 
That being so, it seems to me open to serious doubt whether a 
suit by the holder of an office to recover the emoluments 
attached to it is taken by S. 21 out of the jurisdiction of the 
ordinary Courts. 


Since we reserved judgment it has been brought to our 
notice that a Bench of this Court has held that a decision by a 
Survey Officer does not make a break in existing possession so 
as to render ineffective, for purposes of limitation, any adverse 
possession running at its date. See Ashagaperumal Pillai v. 
Rasa Pillai. The Judges thought that their view did not run 
counter to the decision of the Full Bench in Muthirulandi 
Poosari v. Sethuram Aiyar8. With great respect, I think that 
it does. The referring Judges in that case were definitely of 
Opinion that the decision of the Survey Officer made a break in 
the adverse possession and that the period before the decision 
could not be tacked on to the period after it so as to make the 
adverse possession continuous. And the Full Bench did not 
dissent from their opinion. Even if it be assumed that the two 
periods can be tacked on to each other, what was the decision 
of the Survey Officer in this case? That the Inam was a pre- 
settlement Inam and that sixty years’ adverse possession was 
necessary to establish the title claimed by the Maharaja. The 
decision was erroneous, but he had jurisdiction to pass it and 
it holds the field till it has been displaced in the proper way. 
The land having been demarcated as pre-settlement Inam, it 
would lie on the Maharaja to shew that he had been over 
60 years in adverse possession. All that has been shewn is 
possession from 1873 till 1917. From either point of view, the 
contention fails and I would allow the appeal. I should like to 
add, in regard to the decision in Chinna Venkatrayudu v. 
Ramamurt3, that I concur in Spencer, J.’s criticism of that 
decision. In the course of the argument, we sent for the print- 
ed record, but I was unable to discover from it on what facts 
or evidence the observations of the Judges were based. I 





1. (1931) 62 M. L. J. 399, 
2. (1919) I. L. R 42 Mad. 425: 36 M. L. J. 356 (F. BJ). 
3. (1920) I. L. R. 44 Mad 340: 40 ài. L. J. 149. . 
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would restore the decision of the District Judge with costs in 
this and the Lower Court. 


Krishnan Pandalat, J—Though with great reluctance to 
differ from my learned brother’s opinion which I have respect- 
fully considered, I find myself unable to say that Spencer, J., was 
wrong when he held that there was no such dispute about a boun- 
dary as was necessary to make the order Ex. 23 conclusive under 
S. 13 of the Survey and Boundaries Act of 1897 unless it was set 
aside by suit filed withina year thereafter. The nature of the dis- 
pute can be seen from the appeal petition, Ex. 23 (a), by the 
Vizianagram Samasthanam. The Subordinate Survey Officers 
had demarcated, t.e., described a particular survey field 
No. 339, as “subsequent service Inam” meaning post-settlement 
service Inam, whereas the Zamindar contended that it was no 
longer service Inam but ryoti (jeroyati) land. There was no 
dispute about the physical properties or dimensions of the land. 
The dispute was about tenure or the quality of estate possessed 
by the parties in the land and it is to be noted that, whichever 
contention prevailed, the land was part of the Zamindari. When 
this dispute was taken in appeal before the Assistant Super- 
intendent of Survey the present appellant (then respondent) 
admitted, as it is even now admitted in the plaint, that though 
the Inam was a post-settlement Inam he had lost possession for 
agreat many years and the Zamindar had let out the land as 
jeroyati to his ryots and made an allowance of Rs. 30 per year 
to himself as compensation for the loss of the land. The 
result of the appeal was that the “present demarcation and 
registration of survey No. 339 as Mirasi Inam was confirmed ” 
by which I understand that it was demarcated as post-settle- 
ment hereditary Inam. But the appellant refers to the penulti- 
mate paragraph of the order where it is said that the land is 
Government Service Inam and therefore that the appellant 
should prove right by prescription for a period of over 60 years. 
All I can say about this is, that the passage discloses some 
error or confusion of facts quite against the admitted facts and 


_ the contentions of both parties. Whatever these expressions 


were intended to convey I read the decision as confirming the 
order appealed against and not as ordering a third alternative, 
t.e., pre-settlement Inam. This, however, is a detail, the sub- 
stantial point being that it is abundantly clear that the dispute 
was not about the boundary of anything but about the tenure 


LXIV | THE MADRAS LAW JOURNAL REPORTS. 367 


of a specific piece of land—the Zamindar claiming it as ryoti 
land and the appellant as his Inam. In my opinion the deci- 
sion in such a dispute by a surveyor is not final under S. 13 of 
the Survey and Boundaries Act merely because it is placed 
before him in the course of survey operations and he passes 
orders thereon. There can be no estoppel on such a point. 
The only class of orders which derive finality under the Act 
are those which decide boundary disputes. It is no doubt 
possible by ingenious use of language to describe a dispute 
about title as a dispute about boundary—in the sense that when 
the disputed title is decided the boundary of the successful 
party’s possessions is extended and that of the other diminished. 
But this is really a play upon words and not what is intended 
when it is said that the Survey Officer shall have power to deter- 
mine and record undisputed boundaries and that when a bound- 
ary is disputed the Survey Officer shall determine the bound- 
ary and record it. (Ss.9 and 10 of Act VIII of 1923 corre- 
sponding to S. 11 (1) and (2) of Act IV of 1897) it is this 
determination against which an appeal is allowed by S. 12 of 
the Act of 1897 corresponding to S. 11 of the Act of 1923 and 
in respect of which the appellate decision shall, unless modified 
by a decree of the Court, be conclusive as to the right of the 
dissatished party in respect of the boundary of the property 
surveyed according to S. 13 of the Act of 1897 or conclusive 
proof that the boundaries determined and recorded therein have 
been correctly determined and recorded according to S. 13 of 
the Act of 1923. Whether there is or not in any particular 
case a real dispute about a boundary is to be determined on the 
facts of the dispute itself. In my opinion when two people 
dispute title to an ascertained and definite piece of land or to 
subordinate interests therein the dispute cannot in any proper 
sense be described as a boundary dispute though as a result of 
the disputed title being settled the boundaries of the property 
of one or other of the disputants may be accordingly shifted. 
If there was a real boundary dispute I can understand that a 


question of title depending solely on the boundary may become . 


concluded as a necessary logical consequence but not by 
virtue of the Act. But if there was no such dispute, it cannot 
be inferentially introduced into a dispute about title and then 
held to be inferentially decided under the Act so that the ques- 
tion of title becomes concluded by a further inference. There 
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was, ini my opinion, no boundary dispute in the proper sense 
before the Assistant Superintendent of Survey and his order 
Exs. G and XXIII being one on a matter beyond his juris- 
diction could not become conclusive under the Survey and 
Boundaries Act. 


The further argument has confirmed me in my opinion 
about the scope and purpose of the Act and of its effect on the 
case. The scope and purpose of the Act of 1897 (the material 
Act in this case) as well as that of 1923 is to consolidate and 
amend the law relating to survey of lands and settlement of 
boundary disputes. The power of Survey Officers is to fix 
boundaries, 3. e., demarcate the physical extent of properties by 
setting up the boundaries between them. They have no power to 
decide disputes about title, but only disputes about boundaries. 
They were not intended tobe a sort of quast Civil Courts whose 
decisions operate as res judicata in the proper sense as to all 
matters decided by them or which may inferentially be involved 
in their decisions. Thus two matters must be distinctly borne 
in mind: (1) the Survey Authorities have no jurisdiction at all 
in any matter except that of boundaries, and (2) the only effect 
of their decision on matters within their jurisdiction is not that 
they have the effect of res judicata but that as far as they are 
boundary decisions they can only be questioned by a suit 
brought within a certain time—whtch is quite a different 
thing. I will not say that some decisions on the Survey - 
and Boundaries Act are not capable of being read as imputing 
a wider jurisdiction to officers acting under the Act and a 
more extensive effect to their actual decisions. But I 
believe that the scope of the Act and the limits of the jurisdic- 
tion of Survey Officers and of the effect of their orders 
are generally recognised as I have stated. In Kamaraju v. 
The Secretary of State for Indial the boundary between 
the Zamindari and a neighbouring trust of Government land 
had been settled in 1875 under the Boundaries Act of 1860. 
The Zamindar, then a minor, was represented before the Survey 
Superintendent by his estate manager. Later the portion so 
excluded {rom the Zamindari was included in a reserve forest 
uuder the Madras Forest Act of 1882. The Forest Settlement 
Officer rejected the claim of the Zamindari to the area excluded 


A 1. (1888) I. L. R. 11 Mad, 309 (F. BJ). 
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from it by the survey decision. Of the two questions involved, 
the first, namely, whether an appeal lies to the High Court 
from a decision of the District Court passed under S. 10 of the 
Madras Forest Act, is not relevant to this case. But the 
second question was whether the Zamindar was properly re- 
presented in the survey proceedings. It was held that he was. 
There was no question raised whether there had been a bound- 
ary dispute such as to give jurisdiction to the Survey Super- 
intendent for the decision of 1875. The Court simply said that 
the matter in dispute was res judicata and that the Zamindar 
was bound by the proceedings under the Boundary Act in 1875. 
This decision is hardly in point on the question before me. Nor 
can the use of the expression “res judicata” be understood as 
meaning that the Survey Superintendent’s decision is res judi- 
cata in the proper sense in view of the decision of the Privy 
Council pointing out the distinction between res judicata in the 
proper sense and the statutory prohibition of questioning exe- 
cutive or administrative acts except in a particular way. See 
Radhakrishna Ayyar v. Sundaraswamierl confirming the deci- 
sion of this Court in Radhakrishna Ayyar v. Swaminatha Ayyars. 
In Muthammal v. The Secretary of State for Indias the 
question before the High Court was whether a Mittadar, against 
whom the decision of the Boundary Commissioner excluding 
a certain area from his mitta had become final, could maintain 
a prayer to the Civil Court to reduce his peishkush propor- 
tionately to the excluded area. Sir John Wallis, C. J., held that 
that question did not arise in view of his opinion on the effect of 
the boundary decision. He said: 


“In these circumstances the decision of the Boundary Settlement Officer 
that the lands in question did not form part of the Zamindari 15 res judicata 
according to the decision of the Full Bench in Kamaraju v. The Secretary 
of State for India‘ and I think that the ground of the decision, namely, that 
they never had formed part of the mitta is also res judicata as having formed 
the ground of the decision.” 


In view of the opinion expressed by this very learned 
Judge in Muthtrulands Poosart v. Sethuram Aiyar5 and 
Chinna Venkairayudu v. Ramamuri6 the opinion that Survey 


a ana aana a 
1, (1922) L. R. 49 LA 211: L L. R 45 Mad. 475: 43 M. L. J. 323 (P.C). 
2. (1916) 6 I. W. 16. 

3. (1914) L L. R. 39 Mad. 1202: 27 M. L. J. 529 (F.B.). 

4, (1888) I. L. R. 11 Mad. 309 (F.B). 
5. (1919) I. L. R. 42 Mad. 425: 36 M. L. J. 356 (F. B.). ; 
6, (1920) I. L. R. 44 Mad. 340: 40 M. L. J. 149. 
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Officers’ decisions operate by way of res judicata is open to the 
remark that it does not recognise the distinction now pointed 
out by the Privy Council ‘and was perhaps not intended to be 
understood in that particular sense. The opinion that the effect 
as res judicaia of decisions by Survey Authorities extends to 
the grounds of the decisions also is, in my opinion, not justified 
by the Survey and Boundaries Act. In Muthirulands Poosart 
v. Sethuram Atyarl there had been a litigation in the year 


1900 between the parties, and a decree was passed. There 


arose a dispute between the parties as to whether that decree 
conferred the right to a lane to the present plaintiffs. In 1904 
this dispute came before the Survey Officers who were surveying 
the town of Madura. The Survey Officer decided that the lane 
belonged to the defendant and demarcated it accordingly as 
part of his property. This decision was not questioned by a suit 
within a year but the plaintiffs brought a suit in 1913 for an 
injunction against the defendant alleging that the decree of 1900 
had awarded the lane to him, that he was in possession under it 
both before and after the survey decision and that the defendant 
had no right to interfere with the plaintiffs’ enjoyment. It was 
recognised that unless there was a boundary dispute the survey 
officials could not by demarcating a boundary affect title to 
property. Both the referring Judges, Phillips and Seshagiri 
Aiyar, JJ., refer to this at pp. 427 and 428 of the report. The 
question referred was, when a plaintiffs claim has been dis- 
allowed under the Survey and Boundaries Act (1V of 1897), but 
has been in possession of the property, does the decision of the 
Survey Officer operate as res judicata in a subsequent suit for 
possession? In the opinion of the Full Bench delivered by Sir 
John Wallis, C. J., he carefully guards himself by premising it 
with the words “assuming that in this case the boundary was 
disputed and the dispute was the subject of an order by the 
Survey Officer under S. 11 of the Madras Act, IV of 1897,” 
and then he stated the opinion that “in that case the order if 
not reviewed by the appellate authority or questioned. by a suit 
as provided in the section was conclusive as to the rights of the 
parties and none the less so because the unsuccessful party, who 
was in possession at the date of the order, was not subsequently 


_ ousted from possession.” This clearly recognises that to give 





1. (1919) LL. R. 42 Mad, 425: 36 M. L. J. 335 (E. B.). 
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jurisdiction to a Survey Officer to make an order which shall 
be conclusive under S. 13 of the Act of 1897 there should be a 
boundary dispute as stated in the opening words of that section, 
and all that is meant is that the conclusive character of the 
order, which according to the section itself relates to the rights 
claimed in respect of the boundary of the property, is not 
affected by the unsuccessful party, who was in possession at the 
date of the order, continuing to be in possession. In Chinna 
Venkatrayudu v. Ramamurtt! the distinction between orders 
which are final under S. 12 (3) of the Act of 1897 and those 
which are conclusive of the rights as to the boundary unless set 
aside by a suit under S. 13 is pointed out by Sir John Wallis 
himself. In that case a Karnam in the Pithapur Estate had 
during the survey operations of that estate succeeded in getting 
the Survey O7ficers to demarcate as included in his Inam lands 
the neighbouring jeroyati lands of the Zamindar. Neither the 
Zamindar nor hig agents had appeared before the Survey 
Officers, and there’ had been no appeal and no suit to set aside 
the order. It was pointed out that in the Full Bench case 
M uthirulandi Poosart v. Sethuram Aiyar’ all that was decided 
was that the Survey Officer’s order in boundary cases is 
conclusive under S. 13 only when there was a dispute and 
that nothing was stated therein about the effect of the word 
“final” in S. 12 (3). The effect of S. 12 (3) was held to be to 
make the boundary final as far as the authorities are concerned 
but not to preclude land owners from ever afterwards disputing 
the correctness of the boundary in a Court of Law. The opinion 
that the conclusiveness of a Survey Olficer’s order under S. 13 
of the Act of 1897 can only arise if there was a boundary 
dispute was again laid down in Subramania Mudali v. Meenakshi 
Ammals and Municipal Counci, Cochin v. Bavu Devussi4. It 
must have been in view of these decisions that in S. 13 of 
Act VIII of 1923 the words “any party to a boundary dispute 
“before the Survey Officer, and any party to an appeal preferred 
under S. 12 or to whom notice of such appeal is given, and any 
person claiming under any such party” which are found in 
S. 13 of the Act of 1897 have been omitted. Under S. 13 of the 
new Act all persons to whom notice of orders passed under 





—— 
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Sections 9, 10 or 11 of the Act has been given are required 
to get the orders modified by suits within 3 years. This case, 
however, has to be decided on the words of S. 13 of the Act 
of 1897. 


As to what it is that is concluded by a Survey Officer’s 
decision acting within his jurisdiction, that is in respect of a 
boundary, the words of S. 13 of the Act of 1897 are that a suit 
is to be filed to establish the right which the dissatisfied party 
claims in respect of the boundary of the property surveyed and 
that subject to the result of such suit such order or decision 
shall be conclusive. The words of S. 13 of the Act of 1923 
are that the record of the survey shall be conclusive proof 
that the boundaries determined and recorded therein have 
been correctly determined and recorded. In my opinion the 
effect of both the set of words is the same, -and they mean that 
unless the order is set aside by suit, the boundary as deter- 
mined is conclusive. As I have already said, if from a 
particular boundary being conclusively established the right of 
either party to the intervening space necessarily follows, that 
will be held concluded not because of the Act but because of 
the force of logic. The act itself confers no conclusiveness 
upon anything else but boundaries and says nothing about the 
right to the property or about its possession. This last point 
as to possession is clearly stated in Ashagaperumal Pillar v 
Rasa Pallasi, with which I respectfully agree when it holds 
that a Survcy Officer’s decision as to boundary although conclu- 
sive as to the boundary does not have the legal effect of 
terminating the possession of the man who was in possession 
or of destroying its legal effect if it had already conferred a 
title upon the possessor or breaking the running of possession 
in favour of the person in whose favour the boundary is 
ordered. As pointed out in that decision it would. be very 
extraordinary if the Survey Officer’s decision could have such 
a result which would not follow even a declaratory meres ofa- 
Civil Court that a party had or had not title. 


I am not satisfied that there was in this case any dispute 
about any boundary in the proper sense of the term. The dispute 
was about title. The Survey Officer had no jurisdiction to 


—. 


e 1. (1931) 62 M. L. J. 399. 
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decide it and no jurisdiction to decide such a point can be 
conferred upon him by calling the dispute a dispute about 
boundary which it is not except by a play upon words. 


I do not understand how the District Judge’s decree for 
3 years’ rent against the respondent can in any event be 
supported. It is held that the ryots are not bound by the 
Survey Officer’s order and that they have occupancy rights. 
The rents paid by them to the Zamindar were paid under 
engagements between him and his ryots. The plaintiff had no 
connection with these engagements which are several decades 
old. 


The case is not one in which a trespasser has taken posses- 
sion of rents due to plaintiff and collected rents from the 
plaintiff’s tenants, and I do not see how, if the plaintiff is not 
entitled to possession as against the ryots, he can claim the 
rents paid by them to the Zamindar under engagements to 
which he was not a party. According to the decision in 
Azhagaperumal Pillai v. Rasa Pillaii the Zamindar’s possession 
of the property through his tenants which began in 1873 is not 
affected by the Survey Officer’s decision and even if the 
Zamindar is not in a position to question that decision assuming 
it related to any boundary, the plaintiff has got no right thereby 
to claim either possession of the property from the tenants or 
the rents from the Zamindar. In fact the survey decision does 
not mention or necessarily mean anything about the tenants or 
rents paid by them. 


On the last point based on the Hereditary Village Offices 
Act, I agree with my learned brother that the suit is not barred 
by S. 13 or S. 21 thereof. 


In the result I would dismiss the appeal with costs. 

By Court.—As we are not agreed, the appeal will have to 
be dealt with under cl. 36 of the Letters Patent. The questions 
on which we differ are these :— 

A. Whether there was a boundary dispute within the 
meaning of the Survey and Boundaries Act? 

B. Whether the plaintiff is entitled to recover from the 
Ist defendant the melwaram collected by him from the other 
defendants for the three years preceding the suit and to the 
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declaration granted to him in cl. (1) of the decree of the Trial 
Court. 


This appeal again coming on for final hearing in pursuance 
of the order of reference contained in the ahove judgment 
(12th and 14th April, 1932) the Court delivered the following 


JUDGMENT. Wallace, J.—This appeal has been referred 
to me because of a difference of opinion between the Jearned 
Judges of the Bench who heard it. The suit is one of eject- 
ment, the plaintiff claiming to be the Government mirasi karnam 
of Laveru Village within the ambit of Vizianagram estate. 
This appeal is concerned with his plaint prayer to eject the 
defendants froma land Survey No. 339 on the ground that he 
is the mirasi Inamdar. The 1st defendant is the Zamindar and 
claims the melwaram right over the land, the other defendants 
claim to be the kudivaram tenants thereof. 


The village was surveyed by Government in 1904 in the 
course of the survey of the Vizianagram estate under Act IV 
of 1897 and the suit land was then demarcated by the survey 
Officer as mirasi Inam. Against this decision the lst defend- 
ant’s representative presented under S. 12 an appeal that 
the land should have been classed as seroyat. That appeal 
was thrown out. The estate did not file any suit under S. 13 
to have that decision set aside. . Under that section of the 
Act the decision therefore became conclusive between the parties 
to the dispute as regards all matters in dispute. The main 
point contested throughout in this case has been whether the 
decision of the Survey Officer precludes the defendants from 
resisting the plaintif’s claim. It was decided by the Trial Court 
and that decision has not been since contested that the order of 
the Survey Officer does not bind the tenant defendants 2 to 12 
as they were not parties to the appeal before the Survey Officer. 
As regards the 1st defendant, the Zamindar, both the Lower 
Courts held that he was precluded by the decision of the Survey 
Officer from resisting the plaintiffs claim and they therefore 
gave a decree that the plaintiff was entitled to the melwaram 
right over Survey No. 339. In second appeal Mr. Justice 
Spencer held that the Survey Officer’s decision was without 
jurisdiction and therefore void, and on the ground that the 
plaintiff had not independently established his title he dismissed 
the*plaintifPs suit. At the Letters Patent Appeal the learned 
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Judges differed on this main point and it is the chief question 
which I have to decide. 


One would imagine that as it is the point on which the case 
really turned all available records in thë survey proceeding 
would have been produced and exhibited. So far from that 
being so, the original proceedings of the Survey Officer are not 
filed nor is the entry in the Survey Register. We have only 
the decision on appeal, Exhibit G, the grounds of that decision, 
Exhibit XXIII and the appeal petition of the Zamindar, Exhibit 
XXIII-A, and these are by no means consistent. For example, 
Exhibit XXIII-A does not show that Government was a party 
to the enquiry, while Exhibit XXIII says that Government was 
a party. Again Exhibit XXIII-A says that the original 
decision was that the land was “subsequent,” that is, post-settle- 
ment service Inam, while Exhibit XXIII says the original 
decision was that it was a mirasi Inam by which the Survey 
Officer on appeal, as he states clearly in his grounds, means 
Government service Inam, that is, pre-settlement Inam. It 
seems to be now admitted by the plaintiff that the Inam was 
really post-settlement but that error of fact on the part of the 
Survey Officer cannot affect the validity of his decision if he 
had jurisdiction to pass it. 


The Ist defendant claims that the order is without juris- 
diction because there was no “ boundary dispute” within the 
meaning of the Act. One would expect that, if there was at 
the time of the survey inquiry any substance in this contention, 
it would have been put in the forefront of the Ist defendant’s 
appeal, Exhibit XXIII-A, but there is no suggestion of it there. 
The contention is advanced on two grounds: first, that the 
dispute was really whether the land was jeroyat or darmilla 
Inam, that is, there was no decision that it did not form part of 
the estate, and secondly, even if the dispute was whether if was 
Jeroyats or pre-settlement Inam, still that is not a dispute about 


a boundary and therefore there is no boundary dispute. The first’ 


contention is based entirely on the wording of Exhibit XXIII-A 
which, as I have said, is inconsistent with the statements in Ex- 
hibit XXIII. I see no reason why, if I am to make speculations, 
I should speculate that Exhibit XXIII-A is right and Exhibit 
XXIII wrong. The 1st defendant could have made the matter 
quite clear by producing the original registry entry, but though 
it is now 15 years since the plaint was filed he has not so far 
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done so. I must presume that the official act of the Survey 
Officer was regularly performed and with jurisdiction, that is, 
that the dispute was whether the land was to be demarcated 
within or outside of the estate, i.e., Zamin Jcroyah or Govern- 
ment service Inam. As to the second contention I find ita 
little difficult to follow. I understand the argument lo be that 
there cannot be a boundary dispute unless there is a dispute 
between two estates or between Government and an estate 
regarding the physical boundary of some piece of land con- 
tiguous to both, that is, a dispute as to when, where and how the 
boundary between both shall run, but that if the dispute involves 
on one side or the other the whole of the contestant’s property 
there cannot be any boundary dispute, because the boundary of 
the disputed portion is not itself in dispute. I can see no 
principle in such a contention. What the Survey Officer had 
to decide and had jurisdiction to decide was how the boundary 
of the Vizianagram estate was to run, whether it should ex- 
clude or include the suit Inam, and his decision was that the 
Inam being Government property must be excluded from the 
estate, demarcated out of the estate. It does not seem to me 
that such a dispute cannot properly be called a boundary dispute 
or that it is not one of the kind of disputes with which the Act 
was enacted to deal. Obviously the boundary ofthe estate 
cannot be properly demarcated unless controversies of this kind 
are settled. 


If we examine the important rulings of this High Court 
under this Survey Act and its predecessor, we find that 
this is just the sort of case that has arisen and bas been held to 
come under the Act. In the Full Bench case in Kamaraju v. 
The Secretary of State for Indtal a Survey Officer had 
demarcated out of the Bodinaikanoor estate a tract of land 
which Government claimed to be reserved forest. There could 
be here no suggestion that the tract of land constituted the 


- whole of the Bodinaikanoor estate or the whole of the Govern- 


ment land. Nor was there any suggestion that there was any 
dispute as to the physical boundaries of the tract itself. The 
question was merely whether the tract was to be demarcated 
within the estate or outside the estate as Government land. 
The Full Bench held that this was a boundary dispute under the 


1, (1888) L L. R. 11 Mad. 309 (F. B.), 
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previous Act, XXVIII of 1860, and that the decision was 
res judicata, and the Zamindar was estopped from claiming 
the tract as part of his estate. The-ruling in Muthammal v. 
The Secretary of State for Indta\ is a decision of three 
Judges in a Letters Patent Appeal in a similar case 
also under Act XXVIII of 1860. The dispute there was 
whether a perfectly definite tract of land was part of a mitta or 
Government reserved forest. The finding was that the Survey 
Officer’s decision that the land did not form the part of the 


mitta is res judicata. Inthe Full Bench case in Muthirulands 


Poosart v. Sethuram Atyar® it does not seem to have been even 
argued before the Full Bench that the dispute before the 
Survey Officer as to the possession of a perfectly definite piece 
of land, a lane, was not a boundary dispute within the meaning 
of Act IV of 1897. The only attack the Ist defendant is able 
to make on these decisions is that the first two were passed 
under the prior Act, XXVIII of 1860, and that the learned 
Judges made a wrong use of the words ‘res judicata’. As to the 
first point S. 25 of the Act of 1860 under which the decisions 
were passed lays down practically the same procedure and the 
game principles, stated in fact in much less emphatic terms, as 
Ss. 11 to 13 of the later Act. The scope of the inquiry under 
Act XXVIII of 1860 has been clearly stated in a Bench decision 
of this Court, Ktrukan v. AlagappaCheity3. As-to the second 
point it is argued that the’ Privy Council in a passage in 
Radhakrishna Ayyar v. Sundaraswamter4, which had nothing 
to do with a controversy like the present, pointed out the legal 
distinction between res judicata and statutory prohibition. I 
cannot see how that decision can be of- any assistance to the lst 
defendant here; whether one calls the decision of the Survey 
Officer res judicata or not the Ist defendant is, by force of S. 13 
of the Act, estopped from agitating anew the right which he 
there claimed and lost since it is conclusive against him because 
he did not file a suit within the time Beer in order to have 
his right restored. 

It is next contended that even taking i it that the ERN 
Officer’s decision is about a boundary dispute under the Act, it 
cannot’ preclude the 1st defendant from now contending that 


1. (1914) I. L. R. 39 Mad. 1202: 27 M. L. J. 529 (F. BJ). 
2. (1919) I. L. R. 42 Mad 425: 36 M. L J. 356 (F. B.). 
3. (1920) 13 L. W. 172. 
4. (1922) L. R. 49 L A. 21171 L. R. 45 Mad. 475: 43 ML, J. 323 (P. ©). 
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the Inam is not Government service Inam, because the Survey 
Officer had no jurisdiction to decide questions of title. That 
is, if I understand the argument, while it is open to the Survey 
Officer to decide that the Inam was outside the estate he had no 
jurisdiction to decide that it was Government service Inam. 
This contention also I do not follow. A Survey Officer obviously 
has jurisdiction to decide anything which it was necessary to 
decide in order to come to his conclusion, and he obviously 
cannot avoid deciding question of title in such cases. If parties 
A and B are disputing whether a particular piece of land is part 
of the property of A or Band the Survey Officer decides that 
it is the property of A, he is deciding that it is not the property 
of B. If that is not his function, the Act would seem to be 
useless; and if B’s civil rights were not interfered with by the 
Survey Officer’s decision it would not shave been necessary to 
declare that B is entitled to establish his right in a Civil Court 
within one year. The Full Bench decisions already quoted are 
clear authority for the proposition that such decisions of a 
Survey Officer in a boundary dispute are not limited to the 
mere abstract question of what are the physical boundaries in 
dispute but are decisions on matters of title and possession. 
Kamarajuv. The Secretary of State for Indial and Mutham- 
mal v. The Secretary of State for Indtas lay down that 
his decision is a decision on title and conclusive. These 
decisions also implicitly and Muthirulands Poosari v. 
Sethuram Atyar3 explicitly lay down that his decision on 
questions of possession also is conclusive. In all these cases it 
was held that the decision of a Survey Officer on all these 
points is res judicata and binding on the parties to the boundary 
dispute. Kirukan v. Alagappa Chetty4 is a Bench case directly 
on the finality of the Survey Officer’s decision on a question of 
title, and Kuppuswams Atyar v. Venkaiaswams5 is a Bench 
decision directly holding the finality of the Survey Officer's 
decision on a question of possession, even when the decision was 
in fact wrong. The case of Muthirulandi Poosari v. Sethuram 
Aiyar® is particularl y instructive on this point because it 
held that the decision of a Survey Officer is a decision that the 





1. (1888) I. L. R. 11 Mad. 309 (Œ. B.). 
2. (1914) I. L. R. 39 Mad. 1202: 27 M. L. J. 529 (F. BJ). 
3. (1919) L L. R. 42 Mad. 425: 36 M. L. J. 356 (F. BJ), 
e 4. (1920) 13 L. W. 172. 5. (1922) 16 L. W. 99 
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successful party is in possession even though the unsuccessful 
party was really in possession, and that the decision estops the 
unsuccessful party from urging later on that he was in posses- 
sion. The Ist defendant seeks to turn the edge of this decision 
by referring me to a Bench ruling of this Court in Ashaga- 
perumal Pillai v. Rasa Pillai! where the learned Judges say 
that they do not interpret the Full Bench decision as meaning 
that the Survey Officer’s decision stops the running of posses- 
sion of a party really in possession. The learned Judges of 
the Bench give no reasons for this opinion except to refer to 
an opinion of Ramesam, J., in Kuppuswami Atyar v. Venkata- 
swami? which, if I may say so with the greatest respect, cannot 
quote the learned Judge correctly, because if he really meant 
that the possession of the defendants in that case was not 
interrupted by the decision of the Survey Officer, then he 
would have upheld the defendants’ title by adverse possession. 
But on the contrary he agreed with the other learned Judge of 
the Bench in decreeing for the plaintiffs on the ground that the 
decision of the Survey Officer that the plaintiffs were in posses- 
sion is binding on the defendants. I therefore agree with 
Waller, J., in his referring judgment in this case that the plain 
meaning of the Full Bench ruling is that the decision of the 
Survey Officer is conclusive on the question of possession. 
There is no real hardship done and there is nothing extraordi- 
nary in the decision of an executive officer having such an effect 
since the civil rights of the parties are not injured provided 
they sue, as in the Act they are directed to sue, within one year 
of the decision. 


The 1st defendant relies on a ruling in Chinna Venkat- 
rayudu v. Ramamurh3 that the correctness of an order under 
S. 12 of the Act IV of 1897 may be disputed afterwards ina 
Court of law. That case is really against him. It clearly lays 
down that if the order was passed under S. 13 its correctness 
cannot be subsequently disputed. The order in the present case 
is under S. 13. Iam quite clear therefore that the decision of 
the Survey Officer, expressed in Exs. G and XXIII, is binding 
on the Ist defendant and he is not at liberty now and here to 
canvass its correctness. 





1. (1931) 62 M. L. J. 399. 2. (1922) 16 L. W. 99. 
3. (1920) L L. R 44 Mad. 340: 40 M. L. J. 149. 
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The Full Bench decision in Muthirulandt Poosari v. 
Sethuram Aiyarl settles his further contention based on 
adverse possession. The 1st defendant’s possession was inter- 
rupted in 1905 on 31st July, 1905, by the decision of the Survey 
Officer. The suit was within 12 years of that date and there- 
fore the 1st defendant has not prescribed by 12 years’ continu- 
ous adverse possession before suit. 

It may be mentioned incidentally that even if there were 
any substance in the 1st defendant’s contention that the original 
dispute was as to whether the land was jeroyats or darmulia 
Inam, the case in Chinna Venkairayudu v. Ramamurit® is 
authority for the proposition that even so it would be a bound- 
ary dispute within the Act and the decision is therefore final. 
This also receives support from the judgment of Sadasiva 
Aiyar, J., in Kirukan v. Alagappa Chetiy3. 

I therefore hold that the decision of the Survey Officer is 
conclusive that the Inam is not part?of the 1st defendant’s 
estate, but is Government service Inam. It is the fault of the 
lst defendant or rather the fault of his predecessor that he 
cannot now contest these matters. That decision then puts the 
plaintiff in the position of a Government service Inamdar and 
from that position he cannot‘now be dislodged. Whether or 
not the attainment of that position in 1905 gave him both the 
melwaram and kudiwaram rights need not now be discussed 
since the plaintiff is not here contending that he possesses the 
kudiwaram right. That would be a difficult position to maintain 
against the sitting tenants, defendants 2 to 12, who were not 
parties to the proceedings which declared him to be the mirast 
Inamdar. He was therefore rightly held by the Lower Courts 
not to be entitled to eject the tenants but entitled only toa 
decree declaring this melwaram right against the lst defendant. 
The Ist defendant contends that sucha decree was for a relief 
{or which the plaintiff had never asked. But that is fundamen- 
tally to misunderstand the legal position. The plaintiff sued’ 
for possession and the melwaram right is a possessory right. 
It is not accurate to describe it as a mere declaratory right. It 
is a species of possession, in fact the only kind of possession 
which, for example, a landlord and estate proprietor under the 
Madras Estates Land Act can have, and no one has yet dreamt 





_ 


1. (1919) I. L. R. 42 Mad. 425: 36 M. L. J. 356 (F. BJ). 
2, (1920) LLR. 44 Mad. 340: 40 M.L.J. 149. 3. (1920) 13 L. W. 172. 
8- 
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of contending that such a landlord has no possessory right. 
The plaintitf therefore has been given such possession as he 
could be given consistent with the finding in the case. He is 
not entitled to possession against the tenants, he is entitled to 
have his possessory right to the melwaram declared against 
one who has been wrongfully in possession of it. For the same 
reason the decree for recovery of three years’ melwaram 
from the Ist defendant is correct since the 1st defendant has 
been trespassing on the plaintiff's rights as melwaramdar 
and wrongfully appropriating what belongs to the plaintiff. 

The Ist defendant has founded an argument on this point 
on a statement of the Trial Court at page 8 of the printed papers 
“The relationship of landlord and tenant has never been estab- 
lished between the plaintiffs and defendants 2 to 12,” and 
argues that therefore the 1st defendant could not trespass on a 
relationship which did not exist. The context in the judgment 
shows clearly that what the Subordinate Judge meant was that 
since the Survey Officer's decision did not bind defendants 2 to 
12 and since defendants 2 to 12 were not shown to be the 
tenants of the plaintiff, the plaintiff could not get a decree to 
eject them. By “tenants” he obviously meant ordinary 
tenants. But where the plaintiff is found to have been the 
melwaraindar since 1905, as the Trial Court itself held, it is not 
Open to kudiwaram tenants to say that he is not their landlord, 
and the Trial Court in view of its decision in the case could hot 
possibly have meant to say so. 

I therefore agree with Waller, J., that the decree of the 
District Court is correct and the decree of that Court must 
therefore be restored. The plaintiff will have his costs against 
the Ist defendant throughout in all Courts. 

K. C. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice MaApHAVAN Nair. 


N. R. M. M. M. Muthiah Chettiar .. Appellani* (2nd res- 
pondent) 
y 
The Official Receiver of Tinnevelly 
District and another ' .. Respondents (Petitioner 


and 1st respondent). 


Provincial Insolvency Act (V of 1920), Ss. 9, 53 and A— Transfer 
made within three months—Computation of time—Date of registration or 
execution of document matera. 


One of the conditions required to bring a case within the operation of 
S. 54 of the Provincial Insolvency Act is that the transfer complained of 
should have been made within three months before the date of the presenta- 
tion of the insolvency petition. The period of three months so specified 
should be calculated not from the date of the execution of the document of 
transfer but from the date of its registration in cases where a registered 
deed is necessary to effect a valid transfer of property. 


Appeal against the order of the District Court of 
Tinnevelly, dated the 26th day of April, 1927 and made in C. M. 
A. No. 47 of 1926 preferred against the order of the Court of 
the Subordinate Judge of Tuticorin, dated the 16th day of 
September, 1926 and made in O. P. No. 29 of 1925 (O. P. 
No. 42 of 1925 on the file of the District Court of Tinnevelly). 

K. V. Krishnaswams Aiyar for appellant. 

R. Krishnaswami Atyangar for respondents. 

The Court delivered the following 

JupGMENT.—The 2nd respondent in O. P. No. 29 of 1925 
isthe appellant. This Civil Miscellaneous Second Appeal arises 
out of an application filed by the Official Receiver for a decla- 
ration that a mortgage deed, dated 9th March, 1922, executed 
by the 1st respondent, the insolvent, in I. P. No. 26 of 1922, in - 
favour of the appellant, one of his creditors, is void as against 
him both under Ss. 53 and 54 of the Provincial Insolvency 
Act. The application was dismissed by the learned Subordi- 
nate Judge of Tuticorin. His decision was set aside in appeal 
by the learned District Judge of Tinnevelly. He held that the 
transaction in question is bad under both Ss. 53 and 54 of the 
Act. The present second appeal is against that decision of the 
learned District Judge. 


“AA A. O. No. 217 of 1927 28th September, 1932. 
and z 
e C M. P. No. 4485 of 1932. 
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A preliminary objection is taken by the respondent, the 
Offcial Receiver, that no second appeal lies in this case. This 
objection is accepted by the learned counsel for the appellant; 
but he argues that the decision of the case involves a decision on 
a question of jurisdiction and that therefore the case should be 
dealt with under S. 115, Civil Procedure Code. His argument 
is twofold: (1) the alienation in question being in favour of a 
creditor, the petition to annul it does not fall under S. 53 of 
the Provincial Insolvency Act but falls only under S. 54; and 
(2) when treated as a petition under the latter section if will 
be found that the Court has no jurisdiction to annul it inasmuch 
as the alienation complained of was made more than three 
months before the date of presentation of the insolvency 
petition; or, in other words, that the petition for insolvency 
was presented after the expiry of threc months after the date 
of the transaction. In support of his first argument the only 
decision relied on by Mr. Krishnaswami Aiyar is Appathoras 
Odayar v. The Official Receiver, Tanjore}, but that decision 
does not support him; in fact the question now raised was not 
raised in that case at all. Two other decisions were also re- 
ferred to by him, Mandaoills Ramanna v. Oficial Receiver, 
Godavari? and Jawanmull v. Sripatht Rao3 but these have 
hardly any bearing on the question. 

But I shall assume for the purpose of this case that the 
above argument is good and deal with the next argument, 
namely, whetber the Court has jurisdiction to annul the aliena- 


tion under S. 54. S. 54 runs as follows :— 

“ (1) Every transfer of property, every payment made, every obligation 
incurred, and every judicial proceeding taken or suffered by any peison 
unable to pay his debts as they become due from his own money in favour 
of any creditor, with a view of giving that creditor a preference over the 
other creditors, shall, if such person is adjudged insolvent on a petition pre- 
sented within three months after the date thereof, be deemed fraudulent and 
void as against the receiver, and shall be annulled by the Court.” 


One of the conditions required to bring a case within the 
operation of the section is that the transfer complained of 
should have been made within three months before the date of 
the presentation of the insolvency petition. Mr. Krishnaswami 
Aiyar coitends that in this case the insolvency petition was 
presented after the expiry of three months from the date of 


the mortgage, Ex. I, and therefore the Court had no jurisdic- 


1. (1926) 99 I. C. 683, 2. (1926) 101 I. C. 153 (2). 
3. (1925) 1011. C. 568 (D). 
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tion to deal with the application under the section. To appre- 


1922. The Court closed for the summer recess on or about 
Sth May, 1922. The document was registered on 9th June, 
1922. The Court opened after the summer recess on 10th 
July, 1922. The petition was presented on 10th July, 1922. 

It is argued that since the petition was presented on 10th 
July, 1922, admittedly after the expiry of three months from 
the date of the transaction, 9th March, 1922, the'case does not 
fall within S. 54 of the Act. To this argument the learned 
counsel for the respondent offers three answers: (1) that the 
period of three months for presenting the petition should be 
calculated from 9th June, 1922, the date when the document 
was registered as it was only then that a complete transfer of 
property was made under the document; (2) that even if the 
date is to be calculated from 9th March, 1922, since the Court 
was Closed at the time when three months expired from that 
date, the Official Receiver is entitled to file the petition on the 
re-opening of the Court; (3) the third answer has reference to 
S. 9 (c) of the Provincial Insolvency Act. In this case this 
alienation, that is the mortgage transaction in question, was 
itself the act of insolvency on which the insolvency petition 
was admitted. The Court acting on that petition has adjudi- 
cated the lst respondent an insolvent. Under S. 9 of the 
Act the insolvency petition if by a creditor—and ihe peti- 
tion in this case is by a creditor—must be filed within 
three months of the act of insolvency. One of the conditions 
required for the avoidance of transfers under S. 54 is that 
such person (the transferor) should be “adjudged insolvent 
on a petition presented within three months after the date 
thereof” (that is, the date of the transfer). Having regard 

-to the language ysed in S. 9 and in S. 54 it is argued that if 
the insolvency petition in this case has been filed properly 
within three mouths after the date of the transfer which is the 
act of insolvency, then for the purposes of S. 54 it may well 
be held that the transferor, that ts the insolvent, is adjudged 
insolvent on a petition presented within three months after 
the date of the transfer; or in other words that the petition of 
insolvency was presented within three months after the transfer 
and,that therefore the condition under S. 54 which is in 
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question has been strictly complied with. All these three alternat- 


ive arguments of the respondent deserve serious consideration, ` 


but I propose to deal only with the first point raised by him, 
that is, should the period of three months be calculated from 
the date of the execution of the document or from the date of 
its registration? If the period may be calculated from the 
date of registration, then in this case the document having 
been registered on 9th June, 1922 and the petition of insolvency 
having been presented on 10th July, 1922, the petition was 
clearly presented within three months after the date of the 
transfer, and the requirement referred to in S. 54 of the Act 
has been complied with. 


The alienation in this case is a mortgage. The considera- 
tion for itis more than Rs. 100. That being so, the mere 
execution of the document does not make it a valid transfer of 
property. Under S. 59 of the Transfer of Property Act, 
“Where the principal money secured is Ks. 100 or upwards a 
mortgage can be effected only by a registered instrument signed 
by the mortgagor and attested at least by two witnesses.” 
Registration of the document is therefore essential to make it 
a valid transfer, and when registered “the document shall 
operate from the time it would have commenced to operate if 
no registration thereof had been required or made . . .,” that 
is, in this case trom the date when the document was executed, 
namely, 9th March, 1922. Ina case like the present, up to the 
date of registration there can be no valid transfer or mortgage 
of land within the meaning of S. 59 of the Transfer of Pro- 
perty Act. If the time was to run from the date of execution 
of the document the object of S. 54 could easily be frustrated. 
A mortgage or sale of immovable property may be registered 
up to four months after its execution. As pointed out by the 
learned Judge, a dishonest insolvent has only therefore to date 
such fraudulent transfers with a date more than three months 
prior to the filing of the petition and then they cannot be 
avoided under S. 54. 

For the above reasons I would hold that even if the peti- 
tion for the annulment is to be treated solely as one falling 
under S. 54, the Court had jurisdiction to deal with it as the 
conditions required under that section have been fully complied 
with. In this view the other points raised by the respondent 
need not be discussed. A 

R—49 
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If the petition can be dealt with under S. 53 of the Act 
also, as it has been dealt with by the Lower Courts and as I 
think it can well be, then having regard to the findings it is 
clear that no question of jurisdiction arises. It therefore 
follows that in any event this Civil Miscellaneous Second 
Appeal should be dismissed. The 1st respondent will get his 
costs from the appellant. 


C. M. P. No. 4485 of 1928.—No order is necessary. 
B. V. V. Appeal dismissed. 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE VENKATASUBBA Rao AND MR. 
JUSTICE RELLY. 


Annadana Jadaya Goundar eee Appellant* (Pettttoner— 
Ist Respondent.) 
v. 
Konammal and another .. Respondents (Respondent— 
Isi Plaintif and 4ih Surety). 


Principal and surety—Sureiy bond — Consiruction — Compromise 
arrangement between creditor und principal debtor—Liability of surety— 
Covenant mot to sue principal debtor—Whether extinguishes liabiluy of 
surety—Arrangement providing for extended time for payment by principal 
—Effect—Contract Act (IX of, 1872), S. 135. 


K obtained a decree against one J for possession of a jaghir and an 
appeal was preferred by the latter to the High Court. K was allowed to 
execute the decree pending the appeal on her furnishing security and 4 and 
four others executed a surety bond by which they undertook that K would 
restore the property taken delivery of in execution and act according to the 
decree of the Appellate Court and that in default the-amount that she was 
liable to pay might be realised from the property given as security. Inthe 
appeal J succeeded and got back from K the jaghir by way of restitution. 
He then applied for payment of mesne profits and subsequently entered into 
a private arrangethent with A by which the profits were fixed at a particular 
figure and il was agreed that he should draw out from Court a certain 
amount remaining to the credit of K and that the balance should be paid by 
the latter within a certain time. It was further agreed that if K defaulted J 
might take out execution proceedings against the immovable properties given 
as security. The Court embodied the compromise by means of an order. 
Later on A applied to recover from A, one of the sureties, the unpaid balance 
of the amount of mesne‘profits agreed upon 


Held, that asthe compromise was not in terms excluded from the surety 
bond the surety was liable, even though the stipulation sought to be enforced 
against him was entered into without his knowledge. 


Appuni Nair v. lsack Mackadan, (1919) LL.R. 43 Mad. 272: 37 MLL.J. 


435, Haji Ahmed v. Maruti Ramjt, (1930) L L. R. 55 Bom. 97 and Ja Bat v. 
Joharmull Bothra, (1932) 36 C. W. N. 749, relied on. 





A *C. M. Appeal No. 294 of 1930, 12th October, 1932, 
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Held further, that surety’s liability was not extinguished by reason of 
the principal debtor being discharged inasmuch as the deed releasing the 
principal itself contained a reservation of remedies against the surety and 
operated merely as a covenant not to sue. 

Rowlatt on Principal and Surety, 2nd Ed, p. 260, White and Tudor's 
Leading Cases in Equsty, Vol II, p. 544, Murugappa Mudaliar v. Munusumi 
M udali, (1919) 38 M L. J. 131 and Sams Atyar v. Ramaswami Chettiar, 
(1922) 44 M. L. J. 171, referred to. 


Held, however, that the surety was discharged because the compromise 
arrangement provided for postponed payment of the amount due by the 
principal debtor. h 

White and Tudor's Leading Cases in Equity, VoL II, p. 539, Rowse v. 
Bradford Bankmg Co., (1894) 2 Ch. 32 at 75, Appui Gafur v. Mannalal, 
A. I. R 1927 Cal. 239 and Kunj Lal v. Batwk Prasad, (1929) 120 1. G 552 
(1), referred to. 


Appeal against the order of the District Court of South 
Arcot, dated the 27th day of January, 1930 and made in C. M. P. 
No. 288 of 1929 in Mis. Petition Register No. 736 of 1924 in 
O. S. No. 13 of 1916. 

K. V. Sesha Atyangar for appellant. 

C. S. Venkatachartar for respondents. 

The Court delivered the following 

JupcMENTS. Venkatasubba Rao, J.—This is an appeal 
against the order refusing to make the surety, the respondent 
(Anganna Reddi) liable in execution. The facts may be briefly 
stated. A lady by name Konammal obtained a decree against 
one Annadana Jadaya Goundar for possession of a jaghir, and 
an appeal was preferred by the latter to the High Court. 
Konammal was allowed to execute the decree pending the 
appeal on her furnishing security. A security bond was there- 
upon executed by four sureties, including the respondent 
Anganna Reddi. The material portion of that bond runs thus: 


_ “ We hereby undertake that the 1st plaintiff (Konammal) will restore 
the jaghir which she had taken delivery of in execution, that she will act 
according to the decree of the Appellate Court, that she will pay whatever 
amount she is liable to pay in accordance with the appellate decree in con- 
nection with the said jaghir, that if she commits default in so paying, the 
amount that she is liable to pay may be realised from the properties hereby 
given as security.” 


In the appeal Goundar succeeded and got back from 
Konammal the jaghir in question by way of restitution. Then 
he applied also by way of restitution for payment of mesne 
profits. But without any inquiry py the Court, Goundar and 
Konammal entered into a private arrangement as to the 
claim to the mesne profits. To this proceeding the surety 
Anganna Reddi was not a party. The amount claimed in 
respect of mesne profits was Rs. 33,000, but by the arrangement 
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the profits were fixed at Rs. 20,000 and it was agreed that 
Goundar should receive towards this amount Rs. 9,000 odd 
standing to the credit of Konammal in Court and that the 
balance of Rs. 10,000 odd should be paid by Konammal within 
a period of two months. In default (then follow the important 
words) “ Goundar should take execution proceedings against 
the immovable properties which were offered as security, by 
the sureties”. The agreement then goes on to say, “All reliefs 
which the petitioner prays for in this petition have been settled 
by the aforesaid arrangement’. An order was made by the 
Court on the 10th September, 1926, embodying this compromise. 


It is alleged by Goundar that towards the amount due under the 


order, namely, Rs. 10,000 odd, one of the sureties subsequently 
paid Rs. 5,000, and he now claims in execution the balance of 
Rs. 5,000 odd against Anganna Reddi, the respondent. It is not 
disputed, though the instrument is not happily worded in this 
respect, that the claim to mesne profits by way of restitution is 
covered by its terms. 


Anganna Reddi contends that the claim made by Goundar 
in tespect of mesne profits was an extravagant one and that the 
compromise and the order based thereon were collusive and 
fraudulent.” Whether it is open to Anganna Reddi to raise this 
plea in these proceedings is a question which does not arise in 
the view I have taken. 


Three points have been urged by Anganna Reddi, the 
surety, who contends that his liability under the surety bond has 
become extinguished. First, he says that, the order made not 
being after contest but by consent, he is not bound by it. There 
is no force in this contention. The true test is, whether a con- 
sent order is excluded by, or is outside the scope of, the surety 
bond. As held in Appunni Nair v. Isack Mackadan1 in the 
absence of any special stipulation in that behalf, there is no 
ground for limiting the liability only to a decree passed after 
contest. The same case points out that, if there has been 
collusion between the plaintiff and defendant in obtaining the 
decree, the surety is not without remedy. The same view was 
taken in Haji Ahmed v. Maruti Ramzis. The learned Judges 
observe, whether a compromise as such is or is not excluded by 





1. (1919) I. L. R 43 Mad. 272: 37 M. L. J. 435. 
3 2. (1930) I. L. R. 55 Bom. 97. 
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the terms of a surety bond is a question of fact in each case. 
As a compromise was not in terms excluded from the surety 
bond, they held that the surety was bound by the compromise, 
although it had been entered into without his knowledge. In 
this Bombay case, Appunni Nair v. Isack Mackadanl was ap- 
proved and followed. This view receives support also from Jia 
Bat v. Joharmull Bothra®. In that case Rankin, C. J., considers 
at length Taium v. Evans’, a decision cited for the contrary 
position, and points out how it is clearly distin guishable. The 
agreement there was the result of an elaborate arrangement 
embracing a great many different matters, and it would be 
impossible to hold that the surety, when he entered into the 
bond, bound himself in the expectation that such an arrange- 
ment would be made. In other’ words, the question in each 
case is, would the terms of the bond reasonably warrant that 
the arrangement come to by consent was or was not within the 
contemplation of the parties? Some cases where a different 
view has been taken have been cited to us, and I do not think it 
necessary to refer to them. This contention of Mr. Venkata- 
chari, the surety’s counsel, must be overruled. 


Secondly, it is argued for the surety that under the consent 
order the’ principal debtor having been discharged, his own 
obligation has become extinguished. Under the order quoted 
above, on Konammal failing to pay the balance of Rs. 10,000 
odd in two months, the creditor’s remedy is confined to pro- 
ceeding against the surety: in other words, the creditor has 
abandoned his remedy against the principal debtor. It is on 
the strength of this clause that the contention has been put 
forward that the surety’s liability has become extinguished. 
But Mr. Sesha Aiyangar, the learned counsel for Goundar, 
urges that there is a well-recognised exception to the rule that 
the surety is released when the principal debtor is discharged 
and that on the facts of this case it is the exception and not the 
rule that applies. This argument is clearly well founded. The 
tule of law that the discharge of the principal debtor neces- 
sarily carries with it the release of the surety is founded on 
this principle: it would bea fraud on the principal debtor, for 
the creditor to release him from liability, if the latter were then 
able to proceed against the surety, who in his turn might sue the 

1. (1919) I. L. R. 43 Mad. 272:37 M. L. J. 435, 
2. (1932) 36 C W. N. 749, 3. (1885) 54 L. T. 336. 
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principal debtor and thus render the alleged release nugatory. 
(15 Hals., S. 1056.) See also Sami Atyar v. Ramasi amt 
Chettiar1 at the bottom of page 177. But if the deed releasing ` 
the principal debtor itself contains a reservation of remedies > 
against the surety, the release is reduced to a mere covenant 
not to sue. (See 15 Hals. same section.) The rule as well 
as the exception are very clearly stated in the following passage 
in Rowlatt on Principal and Surety, Second Edition, p. 200: 


“ The doctrine under which a surety is discharged by an arrangement on 
the part of ihe creditor either not to sue, or to give time to the principal 
debtor, resting as it does upon the principle that otherwise a fraud would be 
committed upon the principal, does not apply if itis made a condition of the 
agreement that the rights of the creditor to sue or receive the money from 
the surety are reserved; for in that case the principal takes the indulgence 
upon the footing that he must continue exposed to a claim at the instance of 
the surety, and the arrangement becomes one, the observance of which does 
not involve the suspension of any right of the surety. The ourety is there- 
fore not discharged.” 


The principle is this: If a creditor agrees to discharge 
the principal debtor, it would be a breach of the agreement so 
entered into, for the creditor to pursue his remedy against the 
surety, for the latter would in his turn enforce his remedy 
against the principal debtor and thus the creditor’s agreement 
to discharge would be rendered inoperative; but if the very 
agreement to discharge the principal debtor contains a reserva- 
tion of rightsagainst the surety, the agreement cannot operate 
as an absolute release, for the obvious reason that the principal 
debtor has notice that the creditor’s remedies against the surety 
are preserved and that the latter’s right of recourse against 
him is not extinguished. The following passage from White 
and Tudor expresses this idea very clearly and concisely :— 


“ A release, with a reservation of rights against the sureties, operates 
as 2 covenant nol to sue between the creditor and the debtor and does 


“not release the sureties. And language importing an absolute release 


may be construed as a covenant not to sue the principal debtor, when that 
intention appears, leaving the debtor open to any claim of relief at the 
instance of his sureties.” White and Tudor’s Leading Cases m Equity, 
Vol II, p. 544. 


See also Murugappa Mudaliar v. Munusamt Mudals and 
the notes to S. 135 of the Indian Contract Act in Pollock and 
Mulla’s Commentaries. In this case there is such a contract 
for reserve against the surety, and it is the exception and not 
the rule that applies. I cannot therefore accept Mr. Venkata- 
ee ee ee ee ee En a 


me (1923) 44 M. L. J. 171. 2. (1919) 38 M. L. J. 131 at 144. 


LXIV | THE MADRAS LAW JOURNAL REPORTS. - 391 


chari’s contention that the surety’s liability became extinguish- 
ed on this ground. 


But the third contention of Mr. Venkatachari, the one 
accepted by the Lower Court, must prevail. By the terms of 
the order passed on the arrangement come to by consent, 
Konammal was given two months’ time for the payment of the 
balance of the amount declared to be due. For the surety it is 
contended that this giving of time has had the effect of dis- 
charging him. Can this compromise be regarded as having 
been within the contemplation of the surety when he executed 
the surety bond? He agreed under it to pay whatever amount 
might be found due; that is to say, the payment became due on 
the date it was in due course ascertained. It was held in 
Mahomedalis Ibrakimjt v. Laxmibail that a compromise 
providing for the payment of the decretal amount by instal- 
ments had the effect of discharging the surety, the test laid 
down being, is the compromise consistent with the obligations 
which the surety had undertaken to discharge? 

Kemp, A. C. J., observes: 


“ His (surety’s) rights against the debtor are prejudiced by this compro- 
mise, and, I think, it can fairly be said that such a compromise was not one 
which was contemplated by him when he entered into the suretyship.” 


There are observations in the judgment of Kemp, A. C. J., 
to the effect that the very fact that the decree was one passed 
on consent had the effect of releasing the surety. I have 
already said that I take a different view on this point but I 
agree that if an arrangement provides for postponed payment 
or for the amount being paid by instalments, the surety is 
discharged from his obligation. Appul Gafur v. Mannalal2 
and Kunj Lal v. Batuk Prasad? support this view. The 
observations of Rankin, C. J., in Jia Bat v. Joharmull Bothra4, 
already cited, are obiter. In an old English case, Bowsfield 
v. Tower’, heard by four Judges, the headnote runs thus: 


“If a plaintiff accepts from the principal defendant a cognovit whereby 
_he gives him time for payment by instalments, he thereby discharges the bail, 
unless they are parties to the arrangement.” 


Gibbs, J., observes: 


“I was of counsel in the cause in the Court of King’s Bench in which 
it lately was ruled, that by giving a cognovit payable by instalments, the bail 





1. (1929) I. L. R. 54 Bom. 118. 
2. A. L R 1927 CaL 239, 3. (1929) 120 L C. 552 (1). 
4. (1932) 36 C. W. N. 749. 5. (1812) 4 Taunton 456: 128 E. R 405. 
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Goundar 
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were discharged, by analogy to the cases where a creditor, by giving time to 
the principal, discharges the surety.” 

The principle that a contract by a creditor to give time to 
the principal debtor discharges the surety is well recognised. 
The reason of the rule is this: the surety is entitled at any time 
to require the creditor to call upon the principal debtor to pay 
off the debt or himself pay off the debt and when he has paid 
it off he is at once entitled to sue the principal debtor; and if 
the creditor has bound himself to give time to the principal 
debtor, the surety cannot do either the one or the other of 
these things until the time so given has elapsed. (See Rouse 
v. Bradford Banking Co.1 and White and Tudor’s Leading 
Cases in Equity, Vol. II, page 539.) 


Mr. Sesha Aiyangar argues that in this case also the rule 
does not apply, as there is a contract for reserve against the 
surety. The question is, is there any reservation of rights as 
contended? If the arrangement, which said that Konammal 
was given two months’ time, had also provided that Goundar 
could proceed against the surety in the meantime, there would 
then have been a reservation and Mr. Sesha Aiyangar s conten- 
tion would have been right. But the consent order, far from 
containing any such reservation, says in terms that only in the 
event of Kenammal failing to pay within the two months, the 
surety could be proceeded against. The facts of the present 
case bring it within the rule as to the giving of time and 
not the exception relating to the reservation of rights. I 
must uphold tberefore the third contention of the surety, and, 
agreeing with the Lower Court, hold that he is not liable. 


In the result, the appeal fails and is dismissed with costs. 

Reilly, J—I agree that we must uphold the learned 
District Judge’s order for the reason given by him, that by the 
consent order made between Plaintiff 1, Konammal, and 
Defendant 1 on the 10th September, 1926, time was given to 
Konammal to pay the balance of the Rs. 20,000 fixed for mesne 
profits and that therefore the surety was discharged. The 
learned District Judge has said that this is so under S. 135 of 
the Contract Act. Mr. Sesha Aiyangar is right in contending 
that S. 135.of the Contract Act does not apply to this case. 


aaa aa a TH 


i. (1894) 2 Ch. D. 75. 
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This is not a case to which the provisions of the Contract Act 
directly apply. But Ss. 133, 134 and 135 of the Contract Act 
and some of the following sections embody equitable principles 
which have long been established in England, and I have no 
doubt that a surety can claim the protection of those principles 
in such proceedings as these. So long ago as 1/95 in Rees v. 
Berrington! a creditor gave time to the principal debtors, and, 
when they did not pay in the time so given, instituted an action 
against the surety: the surety preferred a bill in the Court of 
Chancery praying for an injunction that the action should be 
stayed, and Lord Loughborough, L. C., held that he was clearly, 
entitled to such an injunction on the ground that his rights had 
been interfered with behind his back by granting time to the 
principal debtors. That principle—that the granting of time 
, without the consent of the surety to his principal discharges 
the surety in such a case—has been reiterated very many times. 
But, as Mr. Sesha Aiyangar pointed out, there is one exception 
to it. If, though time is granted by the creditor to the principal 
debtor by agreement with, him, nevertheless under that agree- 
ment the creditor’s right to proceed at once against the surety. 
is reserved, then, as pointed out by Page Wood, V.C., in W ebb 
v. Hewitt? the surety is not discharged, the reason being 
obviously that the creditor may proceed at once against the 
surety and the surety in his turn may proceed at once against 
the principal debtor. Mr. Sesha Aiyangar suggests that this is 
such a case. In the consent order made on the 10th September, 
1926, it is provided that the balance of Rs.10,000 shall be paid 
to the petitioner, f. e., Defendant 1, by Konammal within a 
period of two months: in default the petitioner shall take exe- 
cution proceedings against the immovable property charged as 
security. Mr. Sesha Aiyangar urges that we should interpret 
that as meaning that, although Defendant 1 was not to proceed 
against the principal debtor, Konammal, for two months, his 
right to proceed against the surety at once was reserved. In 
my Opinion it is impossible to interpret the order in that way. 
The order gives two months’ time to Konammal and provides, 
not that Defendant 1 may at once proceed against the security, 
but that he may proceed against the security in default of 
payment by Konammal within those two months. It is clear, 





1. (1795) 2 Ves. 540:30 ER. 765. 2. (1857) 3 K. & J. 438: 69 ER 1181. 
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therefore, I think, that the right of the creditor to proceed at 
once against the security or the surety in spite of time being 
given to the principal debtor was not reserved in this case, and 
the exception to the rule in regard to granting time to the 
principal debtor does not apply here. 


Mr. Sesha Aiyangar however contends that in this case 
there was no extension of time, there was really no giving of 
time at all to Konammal. It is quite true that we have not in 
this case a definite time fixed by contract, which was afterwards 
extended. But does that take this case out of the rule about the 
giving of time ? What the sureties undertook in this case was to 
discharge out of the property which they gave as security and, 
if that was not enough, to discharge personally whatever was 
eventually decided to be due in connection with the decree to be 
made in respect of the jaghir, if Konammal failed to pay it. 
That must mean that they undertook to pay what she might be 
found liable to pay and to pay it when she was found so liable. 
I do not think it is possible to attach any other reasonable mean- 
ing to their undertaking. In this particular case it was found 
and settled by the consent order on the 10th September, 1926, 
that what she was liable to pay was Rs. 20,000, out of which 
Rs. 9,900 was to be paid from money which she had deposited 
in Court. But, instead of her being made liable to pay the 
balance at once, she was given by the consent order—that is in 
effect by the creditor, Defendant 1—two months’ time to pay it. 
It is impossible, I think, to suggest seriously, when the matter is 
fully considered, that the sureties were not in juriously affected 
by that postponement, by the allowing of two months to 
Konammal after her liability had been finally fixed, provided 
that the order meant in effect, as I have no doubt it meant, that 
the sureties or their property could not be proceeded against for 
the balance during those two months and they in turn could not 
proceed against Konammal during those two months. It is 
obvious that during those two months Konammal would be at 
liberty to secrete any movable property or to make away with 
her property in other manners, if she wished to do so. And 
there has been an allegation inthis case that she did during that 
time draw Rs. 4,000 from Court and put it away somewhere. 
That allegation has not been proved; but at any rate it illus- 


trates the way in which the sureties’ interests might be very 
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seriously affected by Konammal being given two months’ time, 
as she was in this case. 

There is one other point taken by Mr. Sesha Aiyangar, to 
which I may refer. He quoted an Irish case, Provincial Bank 
V. Cussenl as an authority to show that the rule about a surety 
being discharged when time is given to his principal debtor does 
not apply when that is done by a judicial act with the consent 
of the creditor. Now that, if I may say so, is not either fully 
or accurately the effect of that case. But I do not think it 
necessary to discuss that case at length because it arose in con- 
nection with Bankruptcy proceedings, where obviously very 
different considerations apply. And moreover the order, which 
was made on the 10th September, 1926, in this case, though 
made with the consent of the creditor, was not in my opinion a 
“judicial act” in the sense suggested by Mr. Sesha Aiyangar in 
connection with this Irish case. There was a compromise be- 
tween the two parties concerned and on the face of it a perfectly 
lawful compromise. All that the Court had to do was to 
accept the compromise and make an order accordingly. There 
Was in no sense an adjudication between the parties. There is 
really not much meaning in calling that a “judicial act,” nor do 
I think it of any use to try to show that for that reason the 
order so made was not one to which the principles in regard to 
the discharge of a surety, which we have been discussing in this 
case, apply. 

That is really sufficient for the disposal of this case, as we 
uphold the decision of the learned District Judge on this 
objection of the surety. But, as my learned brother has men- 
tioned, another question has been argued before us at 
considerable length. Among the objections raised in the 
gurety’s counter-statement in the District Court was one to the 
effect that, as Konammal was released altogether by the consent 
order of the 10th September, 1926, the surety was thereby 
discharged. Oddly enough at first sight, the learned District 
Judge in enumerating the three points actually pressed before 
him at the hearing of the case does not mention that objection 
at all. It was suggested by Mr. Venkatachari for the surety 
that the learned Judge was mistaken in supposing that the surety 
did not intend to press that point in the case. Certainly the 
learned District Judge does not say that the point was given 


1, (1886) 18 L. R. Irish 382 (C. AJ). 
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up; but he does not enumerate it among the points pressed 
before him, and he says nothing whatever about it in his judg- 
ment. It was a point for serious discussion, if the surety 
thought fit to press it, though, as we have found, he could 
succeed on a narrower point. The words of the consent order 
have already been quoted in part. On the face of it the order 
provides that Konammal should pay the balance of Rs. 10,000 
within two months and that in default of her so doing Defend- 
ant 1 should take execution proceedings against the immovable 
property offered as security by bringing it to sale in pursuance 
of the charge created overit. But after that there is another 
sentence, which it ts suggested is of considerable importance, 
namely, “All reliefs which the petitioner prays for in this peti- 
tion have been settled by the aforesaid arrangement’. It is 
urged that, taking those three provisions together, Konammal 
was entirely released if she did not happen to pay within the 
two months, and the result of that would be that the surety 
must have been discharged. Now, it must be noticed that the 
order contains no explicit release of Konammal. If there is a 
release, we have to find it by implication. And on the other 
hand there is an explicit statement that in default of payment 
by Konammal Defendant 1 is to proceed in execution against 
the property charged as security. In the absence of any explicit 
release of Konammal and in the face of the definite statement 
that Defendant 1 is to proceed against the property given as 
security I cannot interpret the provision that “all reliefs 
which the petitioner prays for in this petition have been 
settled by the aforesaid arrangement” as meaning that 
Konammal was released. On the other hand we have here 
something even more than a reservation oi the right to proceed 
against the security in spite of the supposed release. Even if 
the language of the order was clearly in its literal meaning a 
release of Konammal, nevertheless, if a right to proceed against 
the charged property or against the surety was reserved, then 
the surety would not be discharged. Here we have something 
even more serious against the surety, namely, an explicit state- 
ment that Defendant 1 is to proceed against the charged 
property. As my learned brother has pointed out, even if by 
agreement there is an explicit release of the principal debtor by 
his creditor, when that is combined with a reservation of the 
creditor’s right to proceed against the surety, that does not 
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discharge the surety. The effect of such an agreement with 
such a reservation is that the principal debtor agrees that the 
liability of the surety shall continue with the corollary that the 
right of the surety to exact his remedy in tum from the 
principal debtor also continues. There are many authorities for 
that, such as Kearsley v. Colel, Bateson v. Gosling? and Cragoe 
v. Jones3. The principle behind both the rule regarding the 
granting of time to the debtor and the rule regarding the 
release of the debtor is the same. If by agreement between the 
creditor and the principal debtor without the surety’s consent 
the surety’s right of recourse against the principal debtor is 
destroyed or impaired or interfered with, then the surety’s 
liability goes and the surety is discharged. But the reservation 
to the creditor of a right to proceed against the surety in either 
class of cases prevents the discharge of the surety, as with the 
reservation the surety’s right of recourse against the principal 
debtor also is preserved. In this case we cannot find, when we 
examine the matter carefully, that Konammal was released by 
the consent order of the 10th September, 1926, and, even if part 
of the wording of the order had implied that, the provision 
regarding execution agajnst the security would make the release 
ineffective. That very probably explains why this particular 
point was not urged with any persistence before the learned 
District Judge. 

But the other point remains, that time was given to 
Konammal and thereby the surety was discharged. 

I agree that this appeal should be dismissed with costs. 


B. V. V. Amat dishissed. 


Satna due 
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Sagiraju Subbayya and another .. Respondents (Counter- 
i peittioners). 


Provincial Insolvency Act (V of 1920), Ss. 4, 53 and 54—Voidable 
transfer—A pplication by Ofcial Receiver to set astde—Jurisdiction of 
Insolvency Court—Scope of Ss. 53 and 54. 
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The Insolvency Court has jurisdiction to entertain an application by the 
Official Receiver to set aside a voidable deed of transfer. Its jurisdiction is 
not confined to deeds which are void. 


Sections 33 and 54 of the Provincial Insolvency Act contain only rules 
of evidence. 


Dronadula Sriramulu v. Ponakavira Reddi, (1923) 45 ML L. J. 105, 
relied on. ` 


Anwar Khan v. Mukammad Khan, (1929) I. L. R. 51 All. 550 (F. BJ), 
referred to. 


Appeal against the appellate order of the Court of the Sub- 
ordinate Judge (Principal) of Ellore, dated the 24th Septem- 
ber, 1928, and made in Appeal No. 189 of 1928, preferred 
against the order of the Court of the District Munsif of 
Bhimavaram, dated the 10th March, 1928 and made in C. M. P. 
No. 2907 of 1927 in I. P. No. 145 of 1925 on the file of the 
Official Receiver, Kistna (I. P. No. 16 of 1925 on the file of 
the Court of the District Munsif of Bhimavaram). 


V. Suryanarayana for appellant. 
Ch. Raghava Rao and S. Raja Raman for respondents. 
The Court delivered the following 


JupGMENT.—This is an appeal from an appellate order 
dismissing an application by the Offictal Receiver in I. P. No. 
145 of 1925 to have two gift deeds, executed by the insolvent 
in favour of two counter-petitioners, declared fraudulent. The 
adjudication was on 6th January, 1926, on a petition’dated Ist 
December, 1925. The two gift deeds are dated respectively 
8th September, 1922 and 22nd March, 1922. The donees are 
the two wives of the insolvent. Admittedly the deeds are dated 
more than two years before the date of adjudication. Conse- 
quently S. 53 of the Provincial Insolvency Act does not apply, 
and the question is whether the petition under S. 53 of the 
Transfer of Property Act is cognizable under S. 4 of the 
Provincial Insolvency Act. The learned District Munsif held 
that the petition was barred by S. 53 of the Provincial Insol- 
vency Act. There is no discussion of the matter in his judg- 
ment, but the Principal Subordinate Judge has written a fairly 
long judgment agreeing with the view taken by the Court of 
First Instance. The main ground on which he decides the 
matter is, that while the petition might have been cognizable if 
the original transfer of the property was a nullity, the Insol- 
vency Act does not apply when it is only voidable. I am unable 
in the light of the decisions of this Court to agree with his view. 


-~ 
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The first case to be considered is Dronadula Sriramulu v. 
Ponakavira Reddil. This was under Act III of 1907 which did 
not contain present 5. 4. The alienations there were more than 
two years old and the question was whether they were within 
the cognizance of the Insolvency Court. It was there held that 
the allegations in the petition were sufficient to make the appli- 
cation one to set aside documents as void even though the word 
votdable was used. Applying this view as to void and votdable 
in the present case the allegations in the petition of the Official 
Receiver amount, I consider, to a statement that the deeds are 
void. He says in paragraph 6: 


“In spite of the said gift deeds the insolvent continues to be in posses- 
sion of the propeities ın the schedule.” 


He says in paragraphs 7 and 8 as follows :— 


“The counter-petitioners being the wives of the insolvent, and the gift 
deeds having been executed with the object of keeping back the pro- 
perties from being available for creditors and thus defeating the claims of 
the creditors, the gifts are fraudulent and collusive and are therefore 
voidable as against the Official Receiver.” 

“The said alienations though made more than two years before the 
date of the presentation of the insolvency petition, they are not valid under 


S. 53, Transfer of Property Act, and can therefore be annulled by this Court, 
under S. 4, Provincial Insolvency Act.” 


In spite of the use of the word votdable he has really said 


everything that can be said which would show that the deeds: 


were sham and void. If that view is correct, all the authorities 
are agreed that the Court could take cognizance of the matter. 
The question has been however argued on the ground that, on the 
view taken by the learned Subordinate Judge that the Official 


Receiver only treats the deeds as voidable yet the Insolvency 


Court has jurisdiction. In the case quoted above, Dronadula 
Sriramulu v. Ponakavira Reddi1, Venkatasubba Rao, J., said 
that on a review of the decisions it appeared that the prepondc- 
rance of authority was in favour of holding that under Act LI 
of 1907 the Court in the exercise of its insolvency jurisdiction 
cannot decide questions relating to adverse claims by or against 
third parties. In that particular case, the learned Judges held 
the matter was cognizable because the third party was a creditor 
and that the Court was entitled to go into the question as to 
whether his debt was a genuine one under S. 24 of the Att. 
There are, however, in that case certain remarks about Ss. 53 
and 54 which are of great importance in settling the matter now 





1. (1923) 45 M. L. J. 105. ° 
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The Official in issue seeing that we have now S. 4 of the Act which did not 


Receiver, 
West 
Godavari, 
Elore 


T 
Sagiraju 
Subbayya. 


then exist. The learned Judges there state that Ss. 93 and 54 
only lay down rules of evidence and are not exhaustive. j 
The learned Subordinate Judge relies on a decision in 
Pirthiraj Singh v. Rukmin Kunwari, but there has been a more 
important Full Bench decision of the same Court subsequently, 
Anwar Khan v. Muhammad Khan3, where by a majority of 
two to one the Full Bench held that the Insolvency Court has 
power to go into the question whether a transfer is voidable 
under S. 53 of the Transfer of Property Act. They approve of 
the opinion expressed in Dronadula Sriramulu v. Ponakavira 
Reddi that Ss. 53 and 54 of the Insolvency Act are only rules 
of evidence. With regard to the dissenting judgment in that 
case, which practically contains the arguments addressed to me 
on behalf of the respondents, I may note that Sen, J., refused 
to follow the dtctum of this Court approved of by the other 
Judges with regard to Ss. 53 and 54. Since the reasoning of 
the majority of the Full Bench in Anwar Khan v. Muhammad 
Khan? follows the view taken by this Court as regards the 
scope of Ss. 53 and 54, while the dissenting judgment refuses 
to follow it, there is no reason for my preferring the dissenting 


‘judgment. The view that Ss. 36 and 37, now Ss. 53 and 54, 


merely deal with evidence, had already been taken by this Court 
in The Offictal Receiver, Tinnevelly v. Sankaralinga Mudaliars. 
Then we have another Madras case, Chtttammal v. Ponnu- 
swami Natckert, in which it was held that acting under S. 56 
of the Provincial Insolvency Act, the Court cannot direct any 
person io deliver up any property in his possession to the 
Official Receiver, unless the insolvent is entitled, on the date of ; 
the application under the section, to the immediate possession 
of the property; if a title, however flimsy, is set up by the 
person in possession, the Court cannot act under S. 56. But it 
is open to the Court, on a proper application being made under 
S. 4o0f the Act, to try the issue whether the insolvent is entitled 
to the property or not. That case is an authority for the Appel- 
lant’s contention. So also is Fool Kumari Dasi v. Khirod 
Chandra Das Guptas, where it was held that the Insolvency 





; 1, A. I. R. 1926 All, 415. 
2 (1929) L L. R 51 All. 550 (F. B.). 3 (1 
4. (1920) I. L. R. 44 Mad 524: 40 M. L. 
5. (1925) L. L. R. 49 Mad. 762: 50 M. L. 
6. A, I. R. 1927 Cal. 474. 


923) 45 M. L. J. 105. 
J. 219 
J. 180 
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Court has jurisdiction to decide questions of title, as between 
an Oficial Assignee and a stranger with reference to property 
which is claimed by the Official Assignee as the insolvent’s and 
which, on the other hand, is claimed by the stranger as his. 
Their Lordships say that the words of the statute seem to be 
perfectly plain, and where that is the case, it is not permissible 
to speculate. I would therefore hold that even if the transaction 
is only regarded as voidable, the Insolvency Court has jurisdic- 
tion to entertain the application. The appeal must therefore 
be allowed with costs and the petition restored for disposal 
according to law. 

B. V. V. Appeal allowed. 


menmam 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice MADHAVAN NAR. 


Muhammad Abu Bakkar Maracair .. <Appellants* (Defend- 

© (deceased), Azimuddin, legal ant and his L. R. and 
representative of the Appellant supplemenial appel- 
made supplemental Appellant lant) 


(vide Order, dated 24th April, 
1931, on M. P. No. 1043 of 
1931) and others 
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e Ramakrishna Chettiar .. Respondent (2nd 


plaintif). 


Limitation Act (IX of 1908), Ari. 182 (5) as amended by Act IX of 
1927—Second application for execution returned for amendment—aA ppli- 
cation re-presented with a third application—Ttne for third ap plicatiton— 
Starting point. 

A second execution application (filed after the Amending Act IX of 
1927 came into force) was. returned for correction of some defects and 
only re-presented along with a third application for execution more than 
three years from the date of the first application. 


Held, that so long as no final orders had been passed on the second 
application, it was still pending and no question of limitation arose and that 
the Ccurt should first pass orders on the second application and then, if 
necessary, consider whether the third application was in time. 


Appeal against the order of the Court of the Subordinate 
Judge of Trichinopoly, dated 26th July. 1930, in A. S. No. 34 
of 1930 (E. P. No. 456 of 1929 in O. S. No. 100 0f 1920 on 
the file of the Court of the District Munsif of Trichinopoly). 
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Muhammad The Lower Court, dealing with the question of limitation, 
oe ned observed as follows :— 
7. “But the question is whether the application, dated 21st 
Rama- So ls . . 
kriahra June, 1928, was a proper application in due accordance with law. 


Chettiar. Itis true that it was returned on account of certain defects and was 

i not re-presented. Itis contended on behalf of the respondent that 
that application would not save limitation because under Art. 182 
(5) of the Limitation Act limitation runs only from the final order 
on such application, and as no such order was passed on the peti- 
tion, it will not save limitation. I am afraid this position is unten- 
able. The object of the second amendment of the Limitation Act 
was to give an extended period of limitation to the decree-holders. 
Instead of starting from the date of the application they said it might 
start from the final order on such application. It does not cer- 
tainly mean that if there was no such final order the application 
itself would be useless. An application to execute the decree is 
certainly a step-in-aid of execution even though it was defective in 
some particulars. It is not all defects that count but only material 
defects. It is not pretended that the execution petition of 21st 
June, 1928, was defective in any material particular. 
I must, therefore, hold that the application of 21st June, 1928, v was 
a step for executing the decree in accordance with law, so that the 
present application was not barred by limitation.” 


T. M. Krishnaswamt Atyar and R. Somasundaram for 
appellants. 


K. S. Narayana Atyangar and V. K. Srintvasa Atyangar 
for respondent. 


The Court made the following 


ORDER, —The facts of the case are clearly stated in the 
appellate Judge’s judgment and need not be re-stated. The 
question is whether the third application for execution is barred 
by limitation. Prior to the third application the decree-holder 
had made another application, the second one in sequence of 
time, dated 21st June, 1928. That was returned for correcting 
certain defects and was re-presented only along with the third 
petition filed on 19th June, 1929. No final orders have been 
passed on the second application as yet. Time for considering 
whether the third application is within the period of limitation 
is to be calculated according to Art. 182 (5) of the Limita- 
tion Act in its amended form from the date of the final orders 
on the last application; that will be the second application in 
the present case. Agno final orders on the second application 
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have been passed that application is still pending and at present 
no question for limitation arises. Vide judgment of Jackson, 
J., in C. R. P. No. 5 of 1930. The Lower Court will have to 
pass orders on the second application and then, if necessary, 
consider whether the third application is in time. The opinion 
of the learned Judge that the third application is in time is in 
the circumstances premature. 

The argument that the third application should not be consi- 
dered to be a proper application because it was presented by 
Ramakrishna Chetty in a different capacity from the capacity in 
which he presented the other application has no substance and 
must be overruled. 

The two petitions are remanded to the District Munsif for 
disposal according to law in the light of the above observations. 
Each party will bear his own costs in this Court. 

C. M. P. No. 1043 of 1931.—This will be dealt with by the 
District Munsif along with the other applications. 

C. M. P. No. 1044 of 1931.—No order is necessary. 

S. R. Petthtons remanded. 





PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. | 
PreseNtT:—Lorp BLANESBURGH, Lorp RUSSELL oF 
KILLOWEN, SIR GEORGE LOWNDES AND SIR DINSHAH MULLA. 
Hansraj Gupta and others .. Appellants* 
v. 

The Official Liquidators of the Dehra Dun- 

Mussoorie Electric Tramway Co., Ltd. (in 

liquidation ) .. Respondents. 


Companies Act (VII of 1913), S. 186—Scope of—‘Money due" 
—Defences open in summary proceedings by liguidator—Time-barred debt 
not enforceable by summary order—E fect of winding -up on limitation as 
regards debtors to, and creditors of, the company — Limitation Act 
(IX of 1908), S. 3, “Explanation"—“Swit,’ meaning of —Claim against com- 
pany in liquidation, not per se a ‘‘swit”’—Art. 181 whether restricted to 
applications under Cio Procedure Code—Contract Act (IX of 1872), 
S. 65—Agreement discovered to be void—Limitation for—Starting point, 

As regards the application of the statute of limitation, there is no 
analogy between the position of a debtor to, and a creditor of, a company in 
liquidation; and the winding-up does not prevent the statute from Tunning in 
favour of persons indebted to the company. 


The words “money due” in S. 186 of the Companies Act refer to 
money due and recoverable in a suit instituted by the liquidator in the com- 
pany’s name at the date of the application under the section. 


*P. C Appeal No. 86 of 1930. 16th December, 1932. 
Allahabad Appeal No. 34 of 1929, e 
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Section 186 of the Companies Act does not create new liabilities 
or confer hew rights on the liquidator, but merely provides a summary proce- 
dure in the winding-up Court against debtor-contributories for enforcing 
existing liabilities, and the power of the Court, under the section, to order 
payment is discretionary. In summary proceedings so instituted, every 
objection is just as open to the person sought to be charged as it would have 
been if a suit had been brought by the liquidator in the company’s name for 
the same money: Stringer’s case, (1869) 4 Ch App. 475 and Sri Narain v. 
Liquidator, Union Bank of India, (1922) I. L. R. 4 Lah. 109, approved = 
Jagannath Prasad v. U. P. Flour and Oil Mills Co., (1916) I. L. R. 38 AIL 
347, distinguished. 


H eld, accordingly, that if, at the date of the application by the liquidator 
under S. 186 to recover certain moneys, a suit by him in the name of the- 
company for the recovery of the said moneys would have been dismissed as 
barred by the Limitation Act, the Court would have no power under 
S. 186 to order payment to the liquidator of the moneys so claimed, 


The word “suit” ordinarily means a civil proceeding instituted by the 
presentation of a plaint. 


A mere claim against a company in compulsory liquidation is not, by 
virtue of the “Explanation” to S. 3 of the Limitation Act, a "suit instituted” 
within the meaning of those words in S. 3. The “ Explanation” merely enacts: 
that in the case of a suit (ie. a proceeding instituted by the presentation of a 
plaint) against a company whichis being wound up by the Court, the institution 
of such suit is (for the purposes of S. 3) advanced to an earlier date, vg., the 
date when the claim was first sent in to the Official Liquidator. 


Quaere: whether Art, 181 of the Limitation Act only relates to applica— 
tions madc” _erthe Civil Procedure Code, or applies also to applications by 
the Liquidator under S. 186 of the Companies Act: Bat Manekbai y.. 
Manekjs Kavasyi, (1880) I L.R. 7 Bom. 213, referred to. 

In a suit to recover money paid under a void agreement, 


Held, that<or purposes of the Limitation Act, Art. 62 (action for “money- 
had and received”), the terminus a guo was the date of the agreement, that. 
being the time at which (in the absence of special circumstances) the agree- 
ment was discovered to be void within the meaning of S. 65 of the Contract 
Act: Annada Mohan Roy v. Gour Mohun Mullick, (1923) L. R. 50 L AL 
239 : LL.R. 50 C. 929: 45 M. L. J. 617 (P.C.), relied on. 


Judgment of the High Court, Allahabad, (on the question of limitation), 
reversed. 


Appeal No. 86 of 1930 from an original decree passed by 
the High Court, Allahabad, on the 14th May, 1929, decreeing 
the claim of the Official Liquidators of the Dehra Dun- 
Mussoorie Electric Tramway Co., Ltd. against the executors 
of the estate of the late Lala Raghumal for the recovery of 
Rs. 69,703-13-0. 


The facts of the case are fully set out in their Lordships’ pre- 


_ vious judgment, delivered on the 28th July, 1932, in connected 


appeal No. 127 of 1930, Hansraj Gupta and others v. N. P. Asthana 
and oihers, reported in (1932) 63 M. L. J. 859. 

Cohen, K. C. (with W. Wallach) for appellants—The two 
sums of Rs. 27,000 and Rs. 35,000 were in the nature of earnest 
mowey, and as the company was primarily responsible for the 
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failurc of the contract, the testator Lala Raghumal was not liable 
to refund them. 


On the date of the liquidator’s application, the three items were 
barred by limitation. The Court will not, under S. 186, enforce 
by summary order a time-barred debt: Sri Narain v. Union Bankı. 
Every objection is just as open to the party proceeded against sum- 
marily under S. 186 as it would have been if a suit had been 
instituted: Sirtnger’s case? and Lahore Bank v. Kidar Nath8 per 
Shadi Lal, J. Decisions (e.g., Jagannath Prasad v. U. P. Flour 
and Ow Milis, Lid4and Peoples Industrial Bank," Allahabad v. 
Mohesh Charan Sinha) upon which the High Court rely, are not 
relevant, as they relate to the shareholder’s liability in respect of 
unpaid calls, which can be enforced in the winding-up irrespective 
of the question of limitation, by virtue of S. 156 of the Act. 


Proceedings in winding-up have, with reference to the statute 


of limitation, no effect as regards ordinary debts due to the company: 
In re Mansel. 


The liquidator represents the company and is in no better posi- 
tion than the company: Re Duckworth, per Lord Cairns. 


An Indian Court, as a Court of “Equity and good conscience,” 
is entitled to refuse to entertain claims under S. 186, where if their 
recovery were sought by suit they would be time-barred. 


A petition under S. 186 must be treated by the Court as a 
plaint in a suit within the meaning of S. 3 of the Limitation Act, as 
read with the “Explanation” thereto. See per Mr. Justice Rattigan 
in Dawat Ram v. The Woollen Mills Co., Ltd., Delhis. 


D. N. Pritt, K.C. and A. Ralph Thomas for respondents.— 
The items in question were not paid as earnest and could not be 
forfeited: Kunwar Chiranjit Singh v. Har Swarup». 


The liquidator’s application was governed by Art. 181 of the 
Limitation Act, and he had three years, from the date of the wind- 
ing up, to recover the sums in question. Article 181 is not restricted 
to applications under the Civil Procedure Code, but covers every 
application made to a Court under any Act, including the Indian 
Companies Act. i 

An applicatıon under the misfeasance section (235) is, for pur- 
poses of the Limitation Act, to be treated as a suit: see sub-section 


1. (1922) I. L. R. 4 Lah. 109. 2. (1869) 4 Ch. App. 475 at 484. 
3. 36 Punj. R. 1916, p. 104 at 107. 

4, (1916) L L. R 38 AIL 347. 5. (1926) LL.R | Luck. 153. 

6. (1892) 66 L. T. 245. 7. (1867) 2 Ch. App. 578 at 580. 
8. 95 Punj. R. 1908 at p. 455. 
9. (1925) 50 M. L. J. 629 (P. C). 
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Ltd. 
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- 
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(3) of S. 235, and Connell v. Himalaya Bank, Lid.i decided under 
the repealed Act. In the absence of similar provision in S. 186, an 
application under that section cannot be regarded as a suit within 
the meaning of S. 3 of the Limitation Act. 

“ Money due” in S. 186 does not mean “money recoverable”, 
Limitation merely bars the remedy but does not extinguish the debt. 
Money may be due, though barred by the statute of limitation: Ex 
parte Cawley. The words “ at any time” in S. 186 are emphatic. 
The Lakore case3 is erroneous and should be overruled by the . 
Board. The statute of limitation ceases to run on a winding-up 
order being made: Ex parte Lancaster Banking Corporation: In re 
Westby4. > 

[Lord BLANESBURGEH.— That case does not deal with debtors to 
the company. | 

In any event, we submit that as regards the item of 
Rs. 35,000, our claim was within time, as the company had no notice 
or knowledge of the transaction, and the date of the agreement 
could not be taken as the time when it was discovered to be void: 
Harnath Kunwar v. Indar Bahadur Singhs. 

Cohen, K. C. replied. 


16th December, 1932. Their Lordships’ judgment was 


deliz + t~, 


Lord ~~ Lorp RUSSELL oF KILLOWEN.—For the facts relevant to 


Russell of 
Killowen, 


this appeal their Lordships refer to the judgment which was 
delivered in July last in the Privy Council Appeal No. 127 of 
1930, Hansraj Gupta and others v. N. P. Asthana and otherse. 
The re-argument, therein foreshadowed, of the appeal No. 86 


- of 1930, has taken place, and their Lordships now proceed to 


consider whether all or any of the three sums in question in 
that appeal (ws., Rs. 27,000, Rs. 35,000 and Rs. 7,703-13-0) 
are or is recoverable. 

The principal and most difficult points turn upon the true 
construction and effect of the Indian Limitation Act, 1908, 
because their Lordships are of opinion that, apart from any 
questions of limitation, the three sums in question are all 
recoverable by the liquidators. l 

This is obviously so as regards the Rs. 7,703-13-0. As 
regards the other two sums, it was contended by the appellants 
that these were not recoverable upon the ground that in each 


1. (1895) L L. R. 18 AIL 12. 2. (1889) 34 S. J. 29 
3. (1922) LLR. 4 Lah 109. 4. (1878-9) 10 Ch. D. 776 at 784. 
5 eat A. 69: LL.R. 45 AlL 179:44 M.LJ. 489 (P. C). 


6. Vide 63 M L. J. 859.—Rep. 


4 
L4 
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case the sum was paid as a deposit or earnest to secure the due 
fulfilment of a contract, and that since the Company in each 
case made default and failed to carry out the contract, the 
executors were entitled to retain the moneys. Their Lordships 
are unable to accept this contention, which depends upon a 
true view of the construction of the respective contracts. 
Suffice it to say that, having heard the arguments adduced, and 
having considered the relevant documents, their Lordships are 
of opinion that the sums of Rs. 27,000 and Rs.35,000 were not, 
nor was either of them, paid as a deposit or earnest money. 


They were payments in advance or anticipatory payments, and 
nothing else. 


Their Lordships now proceed to consider the question of 
limitation, the solution of which depends, in their view, upon 
the true construction and effect of the Indian Limitation Act, 
1908, alone. Decisions in relation to English statutes do not 
appear to be of assistance. 


The material section of the Indian Act is S. 3, which runs 
thus: 

“ Subject to the provisions contained in Ss. 4 to 25 (inclusive), every 
suit instituted, appeal preferred, and application made, after the period of 


limitation prescribed therefor by the first schedule, shall be dismissed, 
although limitation has not been set up as a defence. 


“ Explanation.—A suit is instituted, in ordinary cases, when the plaint 
is presented to the proper offcer; in the case of a pauper, when his applica- 
tion for leave to sue as a pauper is made; and, in the case of a claim against 
a company which is being wound up by the Court, when the claimant first 
sends in his claim to the official liquidator.” 2 


Unless the application which the liquidators made on the 
26th March, 1928, was a “ suit instituted ” or an “ application 
made,” for which a period of limitation is prescribed by the 
First Schedule, no question of limitation in regard thereto can 
arise. 


There is no definition df suit in the Act, beyond the pro- 
vision, contained in S. 2, that unless there is anything 
repugnant in the subject or context, “ suit” does not include an 
appeal or an application. The word “ suit ” ordinarily means, 
and apart from some context must be taken to mean, a civil 
proceeding instituted by the presentation of a plaint. The 
application of the liquidators would not be a suit within S. 3, if 
that section stood alone, unaccompanied by the Explanation. 
-An argument, however, was addressed to their Lordships, 


founded upon the Explanation, to this effect: That the Explgna- ` 
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tion shows by its concluding sentence that a claim against a 
Company in compulsory liquidation (even though made by a 
proceeding not instituted by the presentation of a plaint) is 
considered to be a “suit instituted” within those words in 
S. 3, and that a claim similarly made by or on hehalf of sucha 
Company must necessarily, or may similarly, be treated as a 
‘suit instituted” within the section. Their Lordships are 
unable to accede to this contention. Even if such a claim 
against such a Company could be held by virtue of the Explana- l 
tion to be a “suit instituted” within S. 3, there is nothing in 
the Explanation to justify a similar holding in regard to a 
claim by such a Company. But their Lordships do not accept 
the view that a claim against such a Company (not made by a 
proceeding instituted by the presentation of a plaint) is, by 
virtue of the Explanation, to be considered to be a “suit institut- 
ed” within the section. The Explanation is not concerned 
with the question of what is a suit, or is to be considered a suit, 
within S. 3. It ig addressed to quite a different subject-matter. 
It assumes-the existence of a suit which has been instituted by 
the presentation of a plaint, and is concerned only with the 
point of time at which that suit is for the purpose of 5. 3 to be 
treated as being instituted. The ordinary rule is stated by the 
Explanation to be that the suit is instituted when the plaint is 
presented; but to this two exceptions are prescribed, vis., (1) 
in the case of a suit by a pauper, the time at which that suit is 
(for the purposes of S. 3) instituted, is to be taken as an 


earlier date, vis., the date when the application for leave to sue 


as a pauper was made; and (2) in the case of a suit against a 
company which is being wound up by the Court, the institution 
of the suit is (for the purposes of S. 3) advanced also to an 
earlier date, vig., the date when.the claim was first sent in to 
the official liquidator. Their Lordships are unable to find in 
an Explanation, which on its face only deals with the point of 
time at which suits are instituted within the meaning of S. J, 
any sufficient justification for extending the meaning of the 
word suit in that section. 

The application by the liquidators cannot therefore be 
dismissed as being a “suit instituted” after the prescribed 
period of Imitation. 

The application of the liquidators must therefore be treat- 
edeas an “application made” under S. 3; and the next enquiry, 
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must be whether any period of limitation is “ prescribed there- 
for by the first schedule ” to the Indian Limitation Act. It is 
common ground that the only Article in that schedule which 
could apply to such an application is Art. 181: but a series of 
authorities commencing with Bai Manekbai v. M anekjt 
Kavasjil has taken the view that Art. 181 only relates to appli- 
cations under the Code ot Civil Procedure, in which case no 
, period of limitation has been prescribed for the application. 
But even if Art. 181 does apply to it, the period of limitation 
prescribed by that Article is three years from the time when 
the right to apply accrued, which time would be not earlier than 
the date of the winding-up order, the 26th March, 1926. The 
application of the liquidators was made on the 26th March, 
1928, well within the three years. The result is that from 
either point of view the application by the liquidators, if other- 
wise properly made under and within the provisions of S. 186 
of the Indian Companies Act is not one which must be 
dismissed by reason of S. 3 of the Indian Limitation Act. It 
is either an application made within time, or it is an-application 
made for which no period of limitation is prescribed. The 
case may be a casus omissus. If it be so, then it is for others 
than their Lordships to remedy the defect. 


There is, however, another aspect of the case in which the 
last-mentioned Act plays a most important part, and that is in 
considering whether the three sums which the liquidators seek 
by their application to recover from the appellants were at the 
date of that application “ money due” within the meaning of 
S. 186. If they were not, then the section had no application 
and the Court would have had no power to make the order 
which it made. 


From this point of view it is necessary to treat the threc 
items separately, for the purpose of seeing whether if on the 
26th March, 1928, the liquidators acting under the powers 
conferred upon them by S. 179 (a) of the Indian Companies 
Act had in the name of the company instituted a suit against 
the testator’s executors for the recovery of any of those items, 
that suit would of necessity have been disinissed by reason of 
the Indian Limitation Act. 


Sa ee a a a aaa aan 


1, (1880) LL. R. 7 Bom, 213. ii 
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As regards the Rs. 35,000, this sum, whether paid under 
a void agreement with the company, or paid without the com- 
pany’s knowledge or authority, was (subject to a point to be 
mentioned later) immediately after payment, recoverable by 
the company as money had and received. In other words, it 
was repayable on the 13th September, 1922. The period within 
which a suit by the company to recover the amount would have 
to be instituted is, under Art. 62 of the first schedule, three | 
years. The debt was accordingly time-barred both before the 
date of the winding-up order (26th March, 1926) and before 
the 26th March, 1928. 

In regard to the item Rs. 27,000, the company could have 
recovered this by a suit instituted before the expiry of the 
period of three years named in Art. 51 in the fitst schedule, a 
period which in their Lordships’ view began to run on the Ist 
July, 1923, when the second shipment of goods fell to be deli- 
vered under the relevant contract. This debt was accordingly 
not time-barred by suit at the date of the winding-up order but 
was so time-barred when the liquidators made their application 
under S. 186. 


In regard to the item Rs. 7,/03-13-10, balance of account, 


a suit by the company +` recover. it would fall within Art. 85 of 


the first schedule and woilld nave to DEUISINISSEO TI NOMNSAHNU 
ed within three years of the 31st March, 1924, being the end of 
the last accounting year on which the last item admitted or 
proved was entered in the account. This item is in the same 
situation for the matter now under consideration as is the second 
item. The important feature for this purpose is the fact that 
all three items were statute-barred by suit when the liquidators 
made their application under S. 186. If on the 26th March, 
1928, the liquidators, instead of proceeding in their own name 
as applicants under S. 186, had in pursuance of their powers 
under S. 179 (a) already referred Lo instituted a suit in the 
name of the company by the presentation of a plaint, the Court 
must of necessity have dismissed that suit under the Indian 
Limitation Act. 


Now, in considering the meaning and effect of S. 186 it 
is impossible to overlook the fact that it is verbatim identical 
with the corresponding section in the legislation of this country, 
a section which dates back some 70 years to 1862, and which 
has appeared in our company legislation ever since. It is there- 
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fore a section with an ancestral history. Three features of the 
section call for notice: (1) It is concerned only with moneys 
due from a contributory, other than money payable by virtue of 
a call in pursuance of ihe Act. A debtor who is not a contri- 
butory is untouched by it. Moneys due from him are recover- 
able only by suit in the Company’s name. (2) It is a section 
which creates a special procedure for obtaining payment of 
moneys; it is not a section which purports to create a foundation 
upon which to base a claim for payment. It creates no new 
rights. (3) The power of the Court to order payment is 
discretionary. It may refuse to act under the section, leaving 
the liquidator to suein the name of the company, and it will 
readily take that course in any case in whichit is madeapparent 
that the respondent under this procedure, if continued, would 
be deprived of some defence or answer open to him in a suit 
for the same moneys. 

The old S. 101 of the English Act of 1862 has ever since 
1866 been judicially interpreted and administered in accordance 
with the views expressed in Stringer's casel, viz., that the section 
is one which provides summary proceedings against debtor- 
contributories to avoid proceedings in different Courts and to 
permit a single proceeding in the winding-up Court—but “In 
those summary proceedings every objection is just as open to 
the person sought to be charged as it would have been if a bill 
had been filed.” Stringers caset, 

In this country it is difficult to conceive a casé in which, so 
far as limitation is concerned, the section should so operate as 
to deprive a man of a defence to a claim made by the liquidator 
which would have been effective against the same claim if 
brought against him by an action in the company’s name. 

Whether, in view of the particular terms of the Indian 
Limitation Act already referred to, such a case could happen in 
India depends upon the meaning to be attributed to the words 
in the section “any money due from him or from the estate of 
the person whom he represents to the Company”. And their 
Lordships are satisfied that the position in this respect is, in 
India, the same as in this country, for the reason that in view 
of the place and context in which these words are found, they 
must be confined in their Lordships’ judgment to money due 


———— 





I. (1869) 4 Ch. App. 475 at 484. 
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and recoverable in a suit by the company, and they do not 
include any moneys which at the date of the application under 
the section could not have been so recovered. 

Their Lordships are glad to find that this view has already 
prevailed in India. In the case of Sri Narain v. Liquidator, 
Union Bank of Indial it was held that a debt time-barred (and 
therefore unenforceable in a suit) could not be enforced by a 
summary order under S. 186, on the ground that the section 
does not create new liabilities or confer new rights, but merely 
creates a summary procedure for enforcing existing liabilities. 
It is true that so far as can be gathered from the report it would 
seem probable that the debt there in question had become time- 
barred before the liquidation began, but the decision is not 
based upon that fact, but upon a view of the section coinciding 
with the views expressed long ago in Stringer’s cases. 


The learned Judges, in the present case, took the erroneous 
view that once the winding up commenced there could be no 
further application of the rule of limitation in regard to any 
debt due to the company and not then already time-barred. 
Their Lordships know of no justification for this view. In this 
respect there is no analogy between the position of a debtor to, 
and a creditor of, a company in liquidation. 

The learned Judges also considered that the Lahore case1 
was in conflict with a decision in the Allahabad Court, Jagannath 
Prasad v. The United Provinces Flour and Oil Mills Company, 
Limited3. This, however, is a misconception. The last- 
mentioned case had no relation to S. 186. It was a case relating 
to money due on shares in the company which was in 
liquidation, the liability for which on a winding up became a 
statutory liability under S. 156 of the Indian Companies 
Act, 1913. 

In their Lordships’ opinion the case of Sri Narain v. 
Liquidator, Union Bank of Indial was rightly decided and 
accordingly there was no power in the Court under S. 186 to 
order payment to the liquidators of any of the three items in 
question. 

The liquidators made a new submission upon the occasion 
of the re-argument in regard to the sum Rs. 35,000. They 


ed 


1.-- (1922) -L L. R. 4 Lah. 109, 2. (1869) 4 Ch. App. 475. 
s 3. (1916) L L. R. 38 An, 347. 
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claimed that under S. 65 of the Indian Contract Act (IX of 
1872) they only became entitled to recover the Rs. 35,000 
when the agreement under which it was paid was discovered 
to be void, and that this discovery was not made until the 
litigation which culminated in the judgment of the 14th May, 
1929, so that this right never became time-barred. Their 
Lordships cannot accede to this contention. In the absence of 
special circumstances (and none exist here) the time at which 
an agreement is discovered to be void within the meaning of 
S. 65 is the date of the agreement, vig., the 13th September, 
1922 (see Annada Mohan Roy v. Gour Mohan Mullick). 
Their Lordships are of opinion that this appeal should be 
allowed and that the decree of the 14th May, 1929, should be 
set aside and that in lieu thereof a decree should be made 
dismissing the application of the liquidators with costs; and 
they will humbly advise His Majesty accordingly. The res- 
pondents must pay the appellants’ costs of this appeal. 


Solicitors for appellants: W. W. Box 6 Co. 
Solicitors for respondents: Cardew, Smith and Ross. 
Koe- RIOR: Appeal allowed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. ] 
PRESENT :—LoRD THANKERTON, LORD WRIGHT AND SIR 
GEORGE LOWNDES. 
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v. 
Kunwar Rohini Ramanadhwaj Prasad Singh .. Respondent. 


Buidence Act (I of 1872), Ss. 106 and 114, Illustration (g)—Party 
withholding evidence—Adverse inference agawsi— When permissible. 


Appellani« 


Section 106 of the Evidence Act (relating to the burden of proving fact 
especially within the knowledge of any person) only applies to parties to the 
suit. 

In order to entitle the Court, under S. 114, Illustration (g), of the 
Evidence Act, to draw inferences unfavourable to the person withholding 


evidence, the opposite party must satisfy the Court that such evidence was in 
existence and could be produced. 
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Appeal No. 50 of 1931 from a decree of the High Court, 
Allahabad, dated the 12th February, 1929, reversing a decree 
of the Subordinate Judge of Aligarh, dated the 2nd June, 1925. 

The litigation related to the succession to an estate called 
Biswan, and the main question of fact involved in the present 
appeal was whether’ one Matmatangadhwaj Prasad Singh was the 
son of Thakur Garurudhwaja Prasad Singh or not. 

Sir Leslie Scott, K. C. and Sir T. J. Strangman for appel- - 
lant. 

De Gruyther, K. C. and Wallach for respondent. 

24th January, 1933. Their Lordships’ judgment was deli- 
vered by l 

Lorp THANKERTON.—This is an appeal from a decree of 
the High Court of Judicature at Allahabad, dated the 12th 
February, 1929, which reversed a decree of the Subordinate 
Judge of Aligarh, dated the 2nd June, 1925, and dismissed the 
suit. 

The suit was instituted by the appellant on the 7th 
September, 1923, claiming absolute possession of an estate 
called Biswan. The present respondent is now defendant as 
representative of his brother, the original defendant, who died 
pending the suit, and is in possession of the estate. 

The following table will conveniently show the alternative 
pedigrees maintained by the parties :—* 

The main question at issue turns on the true parentage of 
Matmatangadhwaj Prasad Singh alas Misrilal (hereinafter 
called “ M”). The appellant maintains that he was the son 
of Shivbaran Singh and Musammat Ram Kunwar, while the 
respondent maintains that his parents were Thakur Garu- 


_tudhwaja Prasad Singh (hereinafter called “ G”) and Rani 


Basant Kunwar. 

On the death of his father, Gir Prasad Singh, in 1880, G. 
took possession of the estate as owner and held it till his death 
in 1912. On the 30th June, 1886, his brother, Saparandhwaja 
Prasad Singh, brought a suit to recover half of the estate from 
him on the ground that it was a joint estate. The Subordinate 
Judge dismissed the suit on the 14th January, 1889, on the 
ground that the estate was impartible and descended by a 
custom of primogeniture. On the 7th February, 1893, the 
High Court reversed this decision, but their judgment was 


“See next page. 


—_—_ 


THAKUR Gm PRASAD SINGH , 
(died "i 1880). 


Thakur Dhurjan Lal Singh 
(died long i suit). 


| | 
Thakur = Rani Basant Shivbaran Singh= Musammat Bhagwan Singh. Thakur Chaudhri = Musamma 





arurudhwaja Kunwar (died in Ram Kunwar. Saparandhwaja Girwar Singh Bhawan Kunwar. 
rasad Singh 1907). Prasad Singh 
(died (died 
31st March, 25th January, 
1912), 1910). 
| 
Matmatangadhwaj Prasad Singh Matmatangadhwaj Prasad Singh | 
alias Misrilal alias Misrilal Jaswant 
(born in or about 1886; (born in or about 1886; Singh. 
died 12th ee 1923). died 12th arts 1923). 
oe | | | 
Shri Dhwaj Prasad Rohini Raman Dhwaj Shri Dhwaj Prasad Rohini Raman Dhwaj 
Singh, Defendant Prasad Singh, Singh, Defendant Prasad Singh, 
‘died during pendency legal representative of (died during pendency legal representative of 
of suit). Defendant; Respondent. of suit). . Defendant; Respondent. 
| | | 
Musammat Chain Thakur Hamir =  Musammat Raj Niladhwaj 
Kunwar. Singh Kunwar Prasad 
(died | (died after Singh 
25th October, 22nd January (died 1916). 
1918). 1920, and 
before suit). ; 
Kunwar Mahabir Singh, í 
Plaintiff 


(born 21st April, 1914). 
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reversed by this Board on the 27th June, 1900, and the estate 
was finally held to be impartible.1 


On the death of G. in 1912, mutation was effected into the 
name of M. without objection, and M. held the estate without 
challenge until his death in 1923. His elder son’s application 
for mutation was granted against objection taken by the 
present appellant, who was left to vindicate his claim by 
ordinary suit, and the present suit was instituted by him on the 
7th September, 1923. 

If M. was not the son of G., the appellant’s father, Hamir 
Singh, was entitled to the estate on the death of G., and he 
died in October, 1918, without having claimed it, the appellant 
would then have been entitled to it, but he was under four 
years old at the time of his father’s death. 

The parties are agreed that M. was born within a year or 
two after July, 1886. The appellant’s case is that he was the 
son of Shivbaran and his wife and was born at Jarki, and that 
at some indefinite time later, by an arrangement, he was taken 
by G. and his wife, Rani Basant Kunwar, who was Shivbaran’s 
sister, and was thereafter treated in every way as their natural 
son. The respondent’s case is that M. was the son of G. and 
was born of Rani Basant Kunwar at Agra, while she was 
resident there for a period of a few months for medical 
treatment. 


Extensive evidence, both oral and documentary, was 
recorded at the trial, and it will be convenient to deal with the 
documentary evidence in the first place. 

The first group of documents relates to three litigations, 
subsequent in date to the decision of the High Court in 
February, 1893, that the estate was partible and prior to the 
reversal of that decision by the Board in June, 1900. In the 
first suit (102 of 1893) M. was the plaintiff, and defendant 
No. 1, Madhuri Saran, a mortgagee, denied in his written 
statement, dated the 23rd August, 1893, that M. was the son of 
G.; on the same day the suit was allowed to be withdrawn on 
the ground of defects in the frame of the suit. Their Lord- 
ships agree with both the lower Courts that Madhuri’s denial is 
not competent evidence of the fact, as there is no proof of 


1. The judgments of the High Court and by Privy Council are report- 
cd ia I. L. R. 15 All 147 and I. L. R, 23 All 37, respectively.—K. J. R 
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special knowledge on his part. But, while one may speculate PC 
as to an ulterior motive for the withdrawal of the suit, their <a 
Lordships are of opinion that no such inference may legally be Singh 
drawn from it. Accordingly this document is of no evidential v. 
value. Theother two suits, Beni Ram’s suit (147 of 1893) and 
M.’s suit (248 of 1896) to set aside Beni Ram’s decree, are Singh. 
merely of value as to two facts which are not now in dispute, Lord 
namely, that M. was also known as Misrilal, and that, during Thankerton. 
G.’s life, M. was consistently treated by him as his son, which 

is consistent with the case of both parties. 


The second group of documents is connected with suits 
filed during the period from June, 1900, to the death of G. in 
1912. Two suits (180 of 1900 and 43 of 1901) were filed by 
a mortgagee, Khundan Sing, in which G., M. and Saparan- 
dhwaja were impleaded as defendants and which were tried 
together. In his written statement in the first suit, dated the 
15th January. 1901, Saparandhwaja denied that M. was the 
son of G. Their Lordships agree with the comment of the 
High Court: “It is noteworthy that even Sapar Dhwaj, who 
ought to have known the true facts, did not expressly assert that 
Mat Matang Dhwaj (M.) was the son of Kunwar Sheo Baran 
Singh who was then alleged to be his maternal uncle. The 
point not being a material one was not made the subject-matter 
of any issue at all. The Court took it for granted that Mat 
Matang Dhwaj (M.) was the son of Gadur Dhwaj (G.). We 
find this description. both in the judgment and the decree. In 
the judgment there is even no reference to the denial by Sapar 
Dhwaj of the parentage of Mat Matang Dhwaj (M.), which 
was assumed.to be correct.” It should be added that neither 
G. nor M. defended the suits. 


The next suit was one by Saparandhwaja against G. for 
maintenance (152 of 1903) in which he obtained a decree for 
maintenance at the rate of Rs. 200 per mensem. The next suit 
(100 of 1910) relates to a mortgage granted by Durjan Lal, 
father of Shivbaran, over the joint family property, to which 
the plaintiff, Musammat Gomti, had acquired right. Shivbaran 
had died in 1907 and the defendants in the suit were his brother, 
Bhagwan Singh, and Jaswant Singh and Misrilal, described as 
sons of Shivbaran. ‘Decree was granted ey parte-in the suit, 
and later, on the 26th March, 1912, the three defendants signed 
a vakalainama for the purpose of getting the suit restored. On 

R—53 i 
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the 18th May, 1912, the suit was restored to its former number 
and the ex parte decree was set aside. From that time M. took 
no part in the proceedings and, although his name was in the 
decree granted, admittedly it could not,affect him personally. 
In the vakalainama he is described as “ Kunwar Misrilal, alias 
Matmatangadhwaj Prasad Sing, son of Thakur Garuradhwaj 
Prasad Singh,” and he signs as “ Kunwar Matmatangadhwaj 
Prasad Singh alias Misri Lal’. Their Lordships agree with 
the High Court that Musammat Gomti’s suit and the proceed- ° 
ings following thereon do not in any way amount to an admis- 
sion by M. that he was the son of Shivbaran and not the son of 
G. It was during the course of these proceedings that M. 
had taken possession of the estate without objection on G.’s 
death. Reference may be made at this point to two powers of 
attorney granted by G. to M. in January, 1905, and F ebruary, 
1907. These are consistent with the appellant’s case, but their 
Lordships find no ground for the appellant’s suggestion that 
they were executed in order to manufacture evidence as 
apparently the estate was taken over by the Court of Wards 
in 1907, as stated in Hamir Sing’s plaint and the Subordinate 
Judge’s judgment in suit No. 88 of 1913, and the exact date 
may well have been later than February. Accordingly these 
powers of attorney are not of material value. 

The last group of documents, which relate to the period 
after G.’s death in March, 1912, are ‘undoubtedly of vital 
importance. If the appellant’s case is well founded, his father, 
Hamir Sing, was entitled by survivance to the estate. He lived 
until 1918, and not only failed to claim the estate but acted 
in a way inconsistent with any such claim. The appellant 
endeavours to explain and excuse this by evidence of Hamir’s 
poverty, ill-health and weak-mindedness. 

On the 6th June, 1912, mutation of names was ordered in 
favour of M. as the heir of G., without any objection taken, a 
significant omission on the part of Hamir. On the 14th 
Apri, 1913, Hamir filed a suit (88 of 1913) against M. for the 
full maintenance of Rs. 200 which his father had obtained, the 
Court of Wards having offered him only Rs. 100 per mensem. 
The suit was dismissed by the Trial Judge and also by the 
High Court, and he thereafter drew the maintenance of Rs. 100 
until his death. In the first place, a claim for maintenance is 
inconsistent with a claim for ownership of the estate. In the 
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second place the plaint, which was verified by Hamir “ accord- 
ing to his own knowledge,” contains admissions which directly 
negative the appellant’s case. M. is described as the son of G. 
and as the “ gaddinashin” of the Biswan estate, and Hamir 
was at pains to insert a pedigree, showing M. as the son of G. 


As regards Hamir’s condition, their Lordships agree with 
the learned Judges of ‘the High Court in their comments and 
criticism of the evidence and of the views expressed by the 
' Subordinate Judge. It may be further noted that, apart from 
the two doctors, not one of the witnesses who spoke as to 
Hamir’s health, and among whom was his sister, suggested that 
he was weak-minded or unable to understand and transact 
affairs. Their Lordships are unable to hold it proved that 
Hamir did not understand his verification of the plaint in April, 
1913. A large number of receipts by Hamir for his mainte- 
nance allowance were produced. These are of some general 
value as being inconsistent with Hamir’s ownership of the 
estate, even while the Court of Wards was in charge. The 
estate was released in February, 1918, and the receipt, dated 
the 20th October, 1918, expressly admits M. to be the son of G.; 


but Hamir died of influenza within five days thereafter, which 


may modify the value of this admission. It is, however, in line 
with the attitude from which Hamir never departed. 


After his: father’s death the appellant, through his mother, 
Musammat Raj Kunwar, filed a suit for maintenance (369 of 
1919) against M., which was compromised on the 22nd January, 
1920, for an es gratia allowance of Rs. 20 per mensen to the 
appellant as a member of M.’s family. Their Lordships agree 
with the learned Judges of the High Court in iheir comments 
on the value of the admission by the appellant’s mother of M.’s 
title to the estate as the son of G. 

To sum up the documentary evidence as a whole, the only 
evidence in favour of the appellant is (a) the denial by Sapa- 
randhwaja in 1901 that M. was the son of G., and (b) any 
favourable inference to be drawn from the proceedings in the 
Gomti suit of 1910. These at least show that doubts were then 
current to some extent as to the parentage of M., but that may 
be said to enhance the value of Hamir's conduct after the 
succession opened on G.’s death in 1912 and the admissions by 
the appellant’s mother in 1919. In their Lordships’ opinion, it 
would require very clear and convincing oral testimony to rebut 
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the documentary evidence in the respondent’s favour and, in 
particular, the admissions in the maintenance suits of 1913 and 
1919. 


Their Lordships find it unnecessary to deal with the oral 
evidence in detail, as they are in substantial agreement with the 
detailed criticism of that evidence by the learned Judges of the 
High Court and their criticism of the treatment of that evidence 
by the Subordinate Judge. In particular, their Lordships are 
of opinion that the learned Subordinate Judge has erred in two ~ 
important respects, vts., in not attaching sufficient weight to the 
documentary proof of admissions in the maintenance suits of 
1913 and 1919 and in placing the burden of proof on the 
respondent. One passage may be cited from the learned 
Judge’s opinion, namely, “ All the above witnesses (i.e., the 
plaintiffs) were in some way or other in a position to have * 
special knowledge as to whether defendant’s father was a son 
of Shivbaran Singh or whether he was a son of Garurudhwaja 
Prasad Singh (G.). I see no reason to disbelieve them in spite 
of the fact that their evidence is certainly open to just criticism. 
From the very nature of the case, plaintiff could not have given 
better evidence. He could not be expected to have called any 
witnesses from Jarkhi to depose in his favour. The facts in 
question being within the special knowledge of Rani Basant 
Kunwar, the onus of proving them was on the defendant.” 
The concluding sentence appears to rest on an erroneous appli- 
cation of 5. 106 of the Indian Evidence Act, which only applies 
to parties to the suit, of whom Rani Basant Kunwar was not 
one. Their Lordships apprehend from these observations that, 


. if the learned Judge had given sufficient weight to the docu- 


mentary evidence and had held the burden of proof to be on the 
plaintiff, he would have found difficulty in holding the oral 
evidence to be sufficient to discharge that burden. 


It is right to refer to the absence of certain evidence, which 
the Subordinate Judge regarded as justifying inferences un- 
favourable to the respondent. As regards the horoscope and the 
books of account there seems little doubt that these existed, and 
that, if still available and produced, they would have been of 
importance as evidence. But the circumstances under which 
the Court would be entitled to draw inferences unfavourable to 
the respondent are provided for by S. 114 (g) of the Evidence 
Act, and the Court must be satisfied that the evidence could be 
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produced. The appellant has not attempted to prove that the 
account books are in existence and could be produced. It 15 
most regrettable that the right of discovery is not fully taken 
advantage of in such a case as this, where documentary evi- 
dence, if it is still available, might afford valuable evidence. 
But the appellant’s failure to exhaust this source cannot be 
used against the respondent. Similarly, in the case of the 
horoscope, Rani Basant Kunwar named the person in whose 
possession it might be, but the appellant made no attempt to 
pursue enquiries as to its existence. With regard to the birth 
register, it ig sufficient to say that it was admitted before 
their Lordships that registration was not compulsory in Agra 
at the material period, and this point is of no value. 

On the whole matter, their Lordships are of opinion that 
the appellant has failed to prove his case, and they will humbly 
advise His Majesty that the decree of the High Court, dated 
the 12th February, 1929, should be affirmed and the appeal 
dismissed with costs. 

Solicitors for appellant: Douglas, Grant and Dold. 

Solicitor for respondent: Solicitor, India Office. 

K. J. R. Appeal dismissed. 


— a aana 


PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner 
in Baluchistan. | 


PRESENT :—LorD WRIGET, SIR GEORGE LOWNDES AND 
SIR DINSHAH MULLA. 


Khan Sahib Abdulla Asghar Ali, since deceas- 
ed (now represented by Khan Sahib Faqir 


-~ 


Husain Asghar Ali) and others A ppellants* 
v. 
Ganesh Das Vig, since deceased . Respondent. 


Limitation Act (IX of 1908), Art. 182 (2)—“ Final order of the 
Appellate Court’ —Order declaring appeal to have abated—Civil Procedure 
Code (V of 1908), O. 21, R. 17—Discretion to alow amendments in appli- 
cation for execution. 


An order of the Appellate Court holding that the appeal had abated and 
refusing to set aside the abatement is a “ final order” within the meaning of 
Art. 182 (2) of the Limitation Act, since it deals judicially with the 
matters before the Court. When an order is judicially made by an Appellate 





“P. C. Appeal No. 47 of 1931. 19th December, 1932 
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Court which has the effect of finally disposing of an appeal, such an order 
gives a new starting point for the period of limitation prescribed by Art. 182 
(2): Batuk Nath v. Munni Dei, (1914) L. R. 41 I. A. 104: I. L R. 36 Al 
284: 27 ML). 1 (P. C.) and Abdul Majid v. Jawahir Lal, (1914) I. L. R. 36 
AIL 350227 M.L. J.17 (P. C}, distinguished; Gohur Bepari v. Rom 
Krisna Shaha, (1926) 32 Cal. W. N. 387, approved. 

Under O. 21, R 17, Civil Procedure Code, the Executing Court has a 
discretion to allow amendments in an application for execution. | 

Appeal No. 47 of 1931 by special leave from an order of 
the Judicial Commissioner, Baluchistan, dated the 11th March, 
1929, affirming an order of the Assistant Political Agent, 
Qvetta-Pishin, dated the 23rd November, 1928, passed 1n the 
course of certain execution proceedings. 


A decree for money was passed on the 17th November, 1920, 
against which both the plaintiff and the defendant filed cross- 
appeals. The plaintiff died during the pendency of the appeals, 
and his representatives (who were not substituted on the record 
within the time allowed by law: 90 days, Art. 176, Limitation Act), 
applied to the Appellate Court for an order holding that the appeal 
had abated. The defendant contested the application and asked, in 
the alternative, for an order setting aside the abatement. The 
Appellate Court thereupon passed an order on the 18th October, 
1924, holding that both appeals had abated. 


On the 27th October, 1926, i.e., more than 3 years from the 
date of the decree (17th November, 1920), but within 3 years from 
the date of the last-mentioned order of the Appellate Court, an 
application for execution of the decree was made. The Courts in 
India held, on the authority of Gohur Bepariv. Ram Krisna Shahal 
that the applicatiun was well in time under cl. (2) of Art. 182 of 
the Limitation Act, 1908 Thereupon, the judgment-debtor appealed, 
by special leave, to His Majesty in Council. 

Wallach for appellants submitted that there was no final 
order of the Appellate Court, as contemplated in cl. (2) of 
Art. 182, and he relied on the Board’s judgments in Batuk Nath v. 
Munni Deit and Abdul Majid v. Jawahir Lal8. The plaintiff's 
appeal had abated by operation of law, in accordance with O. 22, 
Rr. 3 (2) and 1h, Civil Procedure Code, and not by reason of any 
order of the appellate Court. 

J. M. Pringle for respondent.—The consensus of opinion in 
India is that in such cases there is a fresh starting point of limita- 
tion as from the date of the order of the Appellate Court: Gohur 
Bepari v. Ram Krisna Shakal and the authorities there cited. The 





1. (1926) 32 Cal. W. N. 337. 
2. (1914) L. R 41 L A. 104: I. L. R 36 AIL 284: 27 M. L, J. 1 (P. C). 
FA 3. (1914) I. L. R. 36 All. 350: 27 M. L, J. 17 (P. C.). 
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decisions of the Board, upon which the appellant relies, were 
distinguished by the learned Judges in the Calcutta case. 

19th December, 1932. Their Lordships’ judgment was 
delivered by 

Sm GEorce Lownpes.—The principal question in this 
appeal is whether an application for the execution of a decree 
is time-barred under the provisions of Art. 182 (2) of the 
First Schedule to the Indian Limitation Act, 1908. The article 
allows a period of three years only for such an application 
from the date of the decree, “or where there has been an 
appeal, the date of the final decree or order of the Appellate 
Court”. It is not disputed that if in the present case the period 
is to be reckoned from the date of the decree, the application 
was out of time, nor, per conira, if the respondents can take 
advantage of a certain order of the Appellate Court, that it was 
within time. 

The suit out of which the appeal arises was launched as 
long ago as 1912. Some four years later it came up in 
appeal* to this Board, but was sent back for trial in the 
Baluchistan Courts, where the proceedings dragged on for 
another 12 years. 

On the 17th November, 1920, the decree of which execu- 
tion is sought was passed in favour of the plaintiff, Ganesh Das 
Vig, by the Assistant Political Agent, Quetta. Against this 
decree both parties appealed to the Court of the Judicial 
Cémmissioner in Baluchistan. Two years or more were wasted 
in an abortive reference to arbitration, the arbitrator selected 
by the parties being the son of the judgment-debtor, and now, 
as his representative, the principal appellant before the Board. 
On the 30th July, 1923, the judgment-creditor died. His 


widow was brought on the record in his appeal but not in that 


of the judgment-debtor. On the 12th May, 1924, the widow 
died, and no further substitution was made in either appeal, nor 
was anything done by the arbitrator. 

On the 6th August, 192+, an application was made to the 
Appellate Court by the present respondents, as the representa- 
tives of the judgment-creditor, for an order holding that the 
judgment-debtor’s appeal had abated. Notice was served upon 





“The previous judgment of the Board is reported in Abdullah Ashgar 
Ah Khan v. Ganesh Dass, (1917) L. R. HI A. 213: I. L. R 45 Cal. 442: 
34 M. L. 1. 12 (P.C.).—K. J. R. 
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the judgment-debtor, and he put in a petition in reply denying 
that his appeal had abated, and asking for an order that the 
arbitration should proceed, with an alternative prayer that in 
case the Court should hold that the appeal had abated, an order 
should be made setting aside the abatement. 

Upon these counter-applications both appeals were set 
down before the Judicial Commissioner who, by an order of the 
18th October, 1924, held that both appeals had abated. He 
said it would be useless to send the matter back to arbitration, 
and he refused the application of the judgment-debtor to set 
aside the abatement in the case of his appeal. 

It is upon this order of the 18th October, 1924, that the 
respondents rely to save limitation, and the only question-is 
whether it was a final order of the Appellate Court within 
Art. 182 (2). Both the Courts in India have held that it was. 


The respondents made their application for execution on 
the 27th October, 1926. The present appellants, the representa- 
tives of the judgment-debtor, who was then dead, took various 
objections to the application, and after the lapse of another two 
years, a considerable portion of which was occupied ina search 
by the Court officials for the file of the case, the matter came 
on before the Assistant Political Agent. Objection to his juris- 
diction and to the title of the respondents were disposed of in 
their favour. They have not been urged before the Board. On 
the question of limitation, the learned Judge held, following a 
ruling of the Calcutta Court (Gohur Bepari v. Ram Krisna 
Shaha1) that the period of limitation should be calculated from 
the 18th October, 1924, the date of the Judicial Commissioner’s 
order above referred to, and that the application was therefore 
in time. Having regard, however, to the omission of certain 
particulars from the application for execution, he returned it 
to the respondents for amendment. The necessary amendments 
were made and the application was re-submitted, but apparently 
before it was considered by the Judge, the representatives of 
the judgment-debtor lodged an appeal to the Judicial Commis- 
sioner. The appeal was argued before him at great length, but 
was dismissed on the 11th March, 1929, by an order of that 
date. The learned Judicial Commissioner, though noting that 
there had been some conflict in the Indian courts as to what 


ee Tama, 





1. (1926) 32 Cal. W. N. 387. 
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should be considered a final order of an Appellate Court, 
agreed with the conclusion to which the Assistant Political 
Agent had come on the question of limitation. The appellants, 
with the no doubt -laudable ambition of completing the tale of 
20 years for the duration of this suit, have appealed to His 
Majesty in Council against the Judicial Commissioner’s decision. 
Their Lordships, for the reason to be stated, have no doubt 
that their appeal must fail, but the execution proceedings will 
still have to be worked out in the Political Agent’s Court, and 
there may still be opportunities to them to delay the satisfac- 
tion of what has been so laboriously decided to be a just debt. 

In the argument before their Lordships the appellants 
have relied mainly on two decisions of this Board, Batuk Nath 
v. Munni Dei and Abdul Majid v. Jawahir Lal. 
Neither of these cases is, in their Lordships’ opinion, 
decisive of the present question. In the first, an'appeal to His 
Majesty in Council had been dismissed for want of prosecution 
under R. V of the Order in Council of 13th June, 1853. The 
question before the Board in the reported case was whether 
under Art. 179 of the second schedule to the Limitation Act of 
1877, which corresponds with Art. 182 of the Act of 1908, 
the assignee of the original decree-holder could claim three 
years from the date of the dismissal in this Board. It was 
held that he could not, the reason assigned being that there was 
no order. Sir John Edge, in delivering the judgment of the 
Board, says: 


“There was, however, no Order of His Majesty in Council dismissing 
the appeal, nor was it necessary that any such order should be made in the 
appeal. Under r. V of the Order in Council of June 13, 1853, the appellant 
or his agent not having taken effectual steps for the prosecution of the appeal, 
the appeal stood dismissed without further order.” 


In the second case the question was again as to the effect 
of the dismissal of an appeal in this Board for want of prose- 
cution. No reference was made to Batuk Naih’s casel, which 
had been decided less than a month before, and it does not 
appear whether the dismissal had been under the Order in 
Council, but the effect of the decision was the same. Lord 
Moulton in delivering the judgment of the Board says: 


“ The chief matter of argument before this Board was a contention that 
the decree which it is sought to enforce had been constructively turned into a 
decree of His Majesty in Council and assigned to the date of the 13th Alay, 





1. (1914) L. R. 411 A. 104: L L.R. 36 All 284: 27 M. L. J. 1 (P.C). 
2. (1914) I. L. R. 36 All. 350: 27 M. L. J. 17 (P.C). 


R—54 


426 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


P. C. 1901, by virtue of the dismissal of the appeal for want of prosecution on that 
= date, and that therefore the period of limitation was 12 years from the 13th 
Khan Sahib May, 1901, by virtue of Article 180* of the Indian Limitation Act (1877). 
Abdulla Their Lordships see no foundation for this contention which appears to have 
Asghar Ali been the basis of the decision of the Courts below. The order dismissing the 
v. appeal for want of prosecution did not deal judicially with the matter of the 
Ganesh Das sut, and could in no sense be regarded as an order adopting or confirming the 
Vig. decision appealed from. It merely recognised authoritatively that the appel- 
a lant had not complied with the conditions under which the appeal was open to 
Sir George him, and that therefore he was in the same position as if he had not appealed 
Lowndes. at all” 


In the case now before their Lordships it is manifest that 
there was an order of the Appellate Court, and that it did deal 
judicially with the matters before it. The Judicial Commis- 
sioner considered the judgment-debtor’s contention that his 
appeal had not abated, and held that it had. He considered 
the prayer for revival of the arbitration and refused it. He 
rejected the application to set aside the abatement. Whether 
the order made was right or wrong is immaterial: there was no 
appeal against it, and it was in the circumstances clearly final. 
Their Lordships think that when an order.is judicially made 
by an Appellate Court which has the effect of finally disposing 
of an appeal, such an order gives a new starting point for the 
period of limitation prescribed by Art. 182 (2) of the Act 
of 1908. They recognise that there has been some difference 
of opinion upon this question in Indian Courts, but they think 
that the principle enunciated above is in accordance with the 
view taken in the majority of cases and is the effect of the 
decision reported in Gohur Bepari v. Ram Krisna Shahal on 
which both Courts have relied in the present proceedings. 


The only other question which has been argued on the 
appeal is as to the omissions in the application for execution 
which led to its return to the respondents in the Lower Court 
for amendment. It is contended for the appellants that no 
amendment should have been allowed, and that the application 
should have been rejected. Under O. 21, R. 17 of the Civil 
Procedure Code the executing Court clearly had a discretion to 
allow the amendments, and the Appellate Court thought that 
the discretion had been properly exercised. In these circum- 

stances it is idle to ask this Board to interfere. 








*Under Art. 180, 12 years was allowed for the execution of an Order 
of His Majesty in Council. : 
e 1. (1926) 32 C W.N. 387. 
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In their Lordships’ opinion this appeal fails and should be 
dismissed with costs. They will humbly advise His Majesty 
accordingly. 

Solicitors íor appellants: T. L. Wilson & Co. 

Solicitors for respondent: Rankin, Ford & Chester. 

K. J. R. Appeal dismissed. 


—_—_——— 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad.] 
PRESENT:—LorD THANKERTON, LoRD WRIGHT AND SIR 
GEORGE LOWNDES. 


Shrimati Kalawati Devi .. Appellants 
y. 
Dharam Prakash `.. Respondent. 


Hindu Law—Adoption—Power to adopt—Constructton—Prohibition 
against adopting any son “ of the relations of her (ihe wifes) famiy "— 
Khandani rishtadaran—Wife's neces son, whether within the prokibtted 
class—Estoppel—Absence of representation of fact by adopting moiker. 

The testator, a Hindu, who died in 1896 without issue but leaving two 
widows (Mst. Kalawati and Mst. Basanti) and his mother, Mst. Bhawan 
Kunwar, authorised his widow, Mst. Kalawati, to adopt a son to him, but 
stipulated “ that she shall not adopt any son of the relations of her family 
(khandas' rishtadaran) or of that of Mst. Basanti or Mst. Bhawan Kunwar”. 

In 1918 Ast. Kalawati, purporting to act in pursuance of the authority 
conferred on her by the will, adopted the defendant-respondent, who was a 
son of her brother's daughter. Ina suit brought by Mst. Kalawati in 1924 
for a declaration that the adoption was null and void, 

Held (1) that the adoption was invalid, as the adopted boy (the defen- 
dant) was a blood relation (khandani rishiadar) of the plaintiff, Mst. 
Kalawati, and came within the prohibition contained in the will, and 

(2) that there being no evidence to show that any representation of 
fact had been made by the plaintiff, she was not estopped from bringing the 
present suit. 


Judgment of the High Court, Allahabad, (1.L.R. 50 AIL 885), reversed. 

Appeal No. 126 of 1929 from a judgment and decree of 
the High Court, Allahabad, dated the 25th May, 1928, revers- 
ing a judgment and decree of the Court of the Subordinate 
Judge of Meerut, dated the 21st May, 1925. 

The main questions for determination on the appeal were: 
(1) whether on a true construction of the will of the late Ram 
Saran Das, the adoption of the respondent was prohibited and was 
therefore invalid, and (2) whether the appellant, by reason of her 
conduct, was precluded from challenging the adoption of the 
respondent. 





*P, C. Appeal No 126 of 1929. 12th January, 1933. 
Allahabad Appeal No. 38 of 1928. , 


Shrimati 
Kalawati 
Devi 


Lord 
Thankerton. 
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Sir Leslie Scott, K.C. and J. Nissim for appellant.—The Trial 
Judge was right in holding, on the authority of Karamat Hussain, 
Js judgment in Radhag Pershad v. Mst. Nana that the expression 
“ khandani rishtadaran”’ meant relations by blood or marriage. 
The respondent’s adoption was therefore expressly prohibited by 
the terms of the will. As to the meaning of the word “ khandan,” 
refers Lo Wilson’s Glossary, p. 277, and to Sher Bahadur v. Ganga 
Bakhsh Singh. 

[LORD THANKERTON referred to the Board’srecent judgment 
in Dulahin Jadunath Kuar v. Raja Bisheshar Bakhsh Singh3 and to 
the judgment of Sir Robert Phillimore in Bhyah Ram Singh v. 
Bhyah Ugur Singhs on the correct interpretation of the term 
“ gotra ” or family. | 

The High Court were wrong in holding that the prohibition 
was only against adopting a son of the agnatic relations of the 
testator’s widows or mother. 

Subba Row for respondent. 

(Plea of estoppel abandoned in argument. ) 

The respondent’s adoption was outside the prohibition imposed 
by the testator. He (the respondent) was a son of Mst. Kalawati's 
niece, and was a stranger and not a member of the family. 

[Str GEORGE LOWNDES remarked that the testator’s object, 
as indicated by the will, was that the property should not go to his 
wife’s relations at all. | 

Sir Leslie Scott, K.C., replied. 

12th January, 1933. Their Lordships’ judgment was 
delivered by 

LORD THANKERTON.—The appellant is a widow of Ram 
Saran Das, a Hindu, who died in December, 1896, without 
issue, but leaving two widows, namely, (1) the appellant, 
Musammat Kalawati, and (2) Musammat Basanti, and his 
mother, Musammat Bhawan Kunwar. He left considerable 
property, moveable and immoveable, and shortly before his 
death he had executed a will on the 6th December, 1896, under 
which he made the appellant the absolute owner of his property 
and gave her full powers of disposal and alienation in any way 
she liked. He also fixed certain allowances for Musammat 
Basanti and Musammat Bhawan Kunwar and made provision 





1. 51. C. 669 (AIL). 
2. (1913) LR. 411. A. 1: I. L. R. 36 All 101: 26 M. L. J. 291 (P.C). 
3. (1932) L.R. 59 L.A. 173: 36 C. W. N. 1073: 63 M. L. J. 287 (P.C.). 
. 4. (1870) 13 M. I. A. 373 
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for a residence for them. As regards adoption, he made the 
following provision, viz. : 


“ I authorise Musammat Kalawati to adopt when she wishes, after my 
death, anybody whom she likes. After making an adoption, Musammat 
Kalawati or the (adopted) son shall have no power to make a transfer of my 
property till the life-time of Musammat Kalawat. Musammat Kalawati shall 
act as guardian of the adopted son so long as he does not come of age, and, 
during his minority, she shall have power to carry on the management of the 
property. After the attainment of majority by the adopted son, he and 
Musammat Kalawati will have power to carry on the management and to 
enjoy the income of the property, cither jointly or in equal shares.” 

On the 10th December, 1896, the testator amended his will 
by the addition of the following provision :— 


“Further it is stipulated that if Musammat Kalawati should like to 
adopt a son, she shall not adopt any son of the relations of her family or of 
that of Musammat Basanti or Bhuwan Kunwar. If my brother, Jiwan 
should give his son into adoption she should adopt him otherwise she 
should adopt some other boy, and she shall not have a power to make a gift. 
In case of necessity Musammat Kalawati shall have power to sell or mort- 
gage 2 portion of the property.” 


The testator’s brother having declined to give his son in 
adoption, the appellant, on the 8th August, 1918, adopted the 
minor respondent according to the usual forms as a son to 
herself and her deceased husband, and, of the same date, she 
executed a deed of adoption in his favour, which purported to 
proceed in accordance with the provisions of the will. The 
factum of adoption is not disputed. 


The minor respondent is a son of Musammat Chandrawati, 
a daughter of the appellant’s brother, Brij Ballabh Saran. 


On the 28th May, 1924, the appellant instituted the present 
suit against the respondent, asking for a declaration, 


“ that the deed of adoption, dated the 8th of August, 1918, executed by 
the plaintiff in favour of the defendant is null and void as against the 
plaintiff according to law, and that the defendant is not the adopted son of 
the plaintiff or her husband; nor can he acquire any right under the 


document aforesaid, in respect of the property left by Lala Ram Saran Das, 
deceased.” 


Of the various grounds on which the appellant maintained 
the invalidity of the adoption, the only one to be now considered 
rests upon the prohibition contained in the addition to the will 
against adoption of “any son of the relations of her family or 
of that of Musammat Basanti or Bhuwan Kunwar,” within 
which the appellant contends that the respondent is included. 
The respondent, in addition to traversing this contention, main- 
tained that the claim for cancellation of the deed of adoption 


was time-barred and that the whole claim was barred by 
estoppel. 
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The Subordinate Judge, by decree dated the 21st May, 1925, 
decided in favour of the appellant and ordered and decreed 
“that it is declared that Dharam Prakash, the defendant, is not 
the adopted son of the plaintif and that his adoption was 
invalid”. By an obvious error the words “or of her husband ” 
are omitted after “ plaintiff’. The learned Judge held that the 
respondent was within the prohibited class and rejected the 
pleas of limitation and estoppel. On appeal this judgment was 
reversed by the High Court of Judicature at Allahabad and the 
suit was dismissed by decree dated the 25th May, 1928. The 
learned Judges agreed with the Subordinate Judge as to the plea 
of limitation, but they held, on construction of the prohibition, 
that the respondent was not affected by it; they also held that 
the appellant’s claim was barred by estoppel. The appellant 
now appeals from that judgment. 


The only question for their Lordships’ decision is as to the 
proper construction of the clause of prohibition, as the respond- 
ent conceded that he was unable to support the judgment 
appealed against on the ground of estoppel. This ground was 
opened upon by ihe appellant’s counsel, and their Lordships are 
of opinion that the respondent’s counsel rightly conceded that 
there was not evidence to show that any representation of fact 
had been made by the appellant, as was found by the High 
Court. 


The question for decision turns on the sense in which the 
testator used the words “ relations of her family,” which are 
the translation given of “khandani rishtadaran”. There can be 
no doubt that the substantive “rishtadaran” will include 
relations by blood or marriage, but in what sense did the 
testator use the adjective “khandani” (of the family) ? 


The learned Judges of the High Court have held that, in 
the case of a Hindu, his “ khandan ” consists of his lineal 
ascendants and descendants and his collaterals in the male line, 
and that sisters and daughters after marriage are transplanted 
from the family and acquire the lineage or gotra of their 
husbands. They point out that the respondent’s mother, on her 
marriage, ceased to belong to her father’s family or khandan, 
and that the respondent is therefore not a “ khandani rishtadar ”. 
of the appellant and they hold that the testator must have used 
these words in the above sense. But, in the opinion of their 
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Lordships, this construction defeats itself, for the three ladies 
named—on that view—had all changed their family, on 
marriage, to the family of the testator and his father, and the 
effect of the learned Judges’ construction of the clause would 
be to prohibit the adoption of agnates of his own family. 
Common sense is against any such intention on the part of the 
testator, and any such intention is inconsistent with his express 
direction to give a preference, in adoption, to his own brother’s 
son. It is clear, in their Lordships’ opinion, that the testator 
was using the word “khandan,” which is a word in general 
use, in a general sense as applying to blood relations of the 
ladies named, and that, accordingly, the respondent falls 
within the prohibited class and his adoption was invalid. 

Their Lordships will humbly advise His Majesty that the 
appeal should be allowed, that the decree of the High Court, 
dated the 25th May, 1928, should be set aside, that the decree 
of the Subordinate Judge, dated the 21st May, 1925, should be 
varied by inserting the words “or of her husband” after the 
words “ adopted son of the plaintif ” and should otherwise be 
affirmed, and that the appellant should have the costs of this 
appeal and her costs in the High Court. 

Solicitors for appellant: Douglas, Grani and Dold. 

Solicitor for respondent: Ram Singh Nehra. 

Ki Teck: Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. Justice Burn. 
M. Savudi Karuppanan Ambalam .. Petitioner® (Appellani— 





Accused) 
Y. 
Guruswami Pillai and another .. Respondents (Complain- 
ants). 


Criminal Procedure Code (V of 1898), S. 517—Offences of theft and 
receipt of stolen property—E-xoneration of accused—Order for return of 
property setsed—Question of ownership if material. 

Where a person accused of theft is acquitted and claims as his own the 
property seized from him by the Police and alleged to have been stolen, it 
should be restored to him in the absence of special reasons to the contrary. 
The question of ownership should in such cases be left to be decided by the 
Civil Court and the Magistrate should not direct the property seized to be 
handed over to the complainant merely because he considers him to be the 
owner, 


Vatyapurt Chetty v. Sinntah Chetty, (1930) 59 M. L. J. 901 and Sattar 
Alt v. Afgal Mahomed, (1926) I. L. R. 54 Cal 283, referred to, 


*Cr. R. Cases Nos. 717 and 718 of 1932. 18th January, 1933. 
(Cr, R. Ps. Nos, 670 and 671 of 1932). 








Karuppanan 
Ambalam 
v. 
Guruswami 
Pillai 
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Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of ithe District Magistrate of Madura in C. A. 
Nos. 3 and 4 of 1932 (C. C. Nos. 145 and 146 of 1932 on the 
file of the Court of the Second Class Magistrate of Madura 
Taluk). 


F. S. Vas for petitioner. - 
K. V. Sesha cityangar for E 


The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. 


The Court made the following 


OrgDER.— These cases are precisely similar. The Sub- 
Magistrate found that the Petitioner (the accused in both 
cases) was not guilty of the offence of theft or of dishonestly 
receiving stolen property (Section 379 or 411, Indian Penal 
Code). He found in fact that the Petitioner had purchased 
both the bulls for fair prices and without any reason to suppose 
them to be stolen property. Nevertheless he ordered the bulls 
to be returned to Meenammal and Pandia Muppan whom after 
enquiring he considered to be the owners. He was satisfied, he 
says, that the bulls had been stolen though he does not say 
whence, by whom or when. 


The general rule in such cases is that where a person 
accused of theft is acquitted and claims as his own the property 
seized from him by the Police and alleged to have been stolen, 
it should be restored to him itr the absence of special reasons to 
the contrary. This is the principle generally recognised in this 
Court (vide Vatyapurt Chetty v. Sinntah Chetiyl). In the 
present case the learned Sub-Magistrate has not given any 
treason for departing from this principle. He appears to have 
thought that the decision of the question of ownership was 
sufficient to justify an order to return the property to the 
owner. This is extremely unsound as has been explained by 
Rankin, C. J., in Sattar Als v. Afzal Mahomed’. The 
Criminal Courts ought not to be used to short circuit the Civil 
Courts in this way. When it appears that the Petitioner bought 
the animals honestly, the question whether he or the former 
owners is, or are, now entitled to them should be left to be 


1. (1930) 59 M. L. J. 901. Zz (1926) I. L. R. 54 Cal. 283. 
a 
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decided by the Civil Court. It is not a question into which the 
Criminal Court should enter. 


Since it is clear that the learned Sub-Magistrate has over- 
looked the fundamental principle that when property is seized 
from a person who is afterwards acquitted of stealing it, the 
property should ordinarily be returned to that person, he cannot 
be said to have exercised his discretion in a judicial manner. I 

«therefore set aside his order and direct thai the bulls be 
returned to the Petitioner {rom whom the Police took them. 


B. V. V. Order set aside. 


rt 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:— SIR Horace Owen Compton Brastry, K f; 
Chief Justice AND Mr. Justicz BARDSWELL. 
Thirupuraneni Narayana Rao .. Appellants (Respondent) 
v. 
“Soorapaneni Veerayya and others.. Respondents (Petitioners). 


Cwi Procedure Code (V of 1908), O. 41, R. 10 and O. 44, R. 1— 
Pauper appeal— Order for security for costs—Validity—Leave to appeal as 
pauper—When can be granted—Need for Court stating reasons. 


Ordinanly when a party has been allowed to appeal as a pauper there 


should be reasons other than mere poverty justifying an order being made . 


upon him to furnish security for the costs of his appeal and the fact that 
leave has been granted to him to appeal in forma pauperis should of itself be 
sufficient to show that the judgment appealed against upon a perusal of it 
appears to be contrary to law or otherwise erroneous or unjust, Where, 
however, leave to appeal has been granted in contravention of the require- 
ment of law, the Court may order the appellant to furnish security for the 
costs of his appeal even though he be a pauper. 
In re Carroll, (1931) 1 K. B. D. 104, referred to. 


When a pauper litigant comes to the appellate Court for leave to 
“continue the litigation as a pauper it is incumbent upon him to satisfy the 
Court that the judgment is erroneous or unjust. This does not mean a 
final decision by the Court, but such a decision as can be given after a 
perusal of the judgment and the decree. It is not enough in such cases 
that the applicant shows that he has a prima facte good case or an arguable 
point. 
In re Chennam ma, (1929) I.L. R. 53 Mad. 245: 58 M. L. J. 195, dissent- 
ed from. 
Sakubat v. Ganpat, (1904) L L. R. 28 Bom. 451, Rajendra Prasad Bose 
v. Gopal Prasad Bose, (1924) I. L. R.4 Pat. 67 and Maung Tha Din v. 
Daw Paw, A. L R. 1925 Rang. 249, referred to. 
Where the Court grants leave to appeal under O. 44, R. 1, Civil Proce- 
dure Code, the reasons for granting such leave should be briefly stated. 


Appeal under Cl. 15 of the Letters Patent against the 
order of the Hon’ble Mr. Justice Burn, dated the 8th day of 
aaa 

*L. P. A. No. 96 of 1932, 24th February, 1933, e 
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November, 1932 and made in C. M. P. No. 3515 of 1932 in 
Appeal No. 58 of 1932 preferred to the High Court against 
the order of the Court of the Subordinate Judge of Masuli- 
patam in O. S. No. 56 of 1929. 

J. Sambastva Rao for appellant. 

A. Lakshmayya for respondents. 

The Court delivered the following 

Jupcments. The Chief Justice — This is a Letters Patent 
Appeal from an order of Burn, J., ordering the appellant to give 
security for the costs of his appeal. The appellant here has 
been given leave to appeal in forma pauperts. Burn, J., ordered 
the appellant to furnish security for Rs. 1000 and it is contend- 
ed on behalf of the appellant that the order of Burn, J., being 
based merely upon the poverty of the appellant and nothing 
more, is wrong. It is quite true that our learned brother 
Burn, J., has given no other reason for ordering the appellant 
to furnish security but it 1s quite open to us to see whether 
good reasons exist for such an order being made. It is 
contended here that security for costs can only be ordered to 
be given by a pauper appellant in special circumstances: Seshay- 
yangar v. Jatnulavadini, Srinivasa Sastrial v. Subramania 
Asyar§and Subbiah Thevar v. Balasubramanta Pandia T halavars. 
I agree that ordinarily where an appellant has been allowed to 
appeal as a pauper there should be reasons other than poverty 
justifying an order being made upon him to furnish security 
and the fact that leave has been granted to him to appeal in 
forma pauperis should of itself be sufficient to show that the 
judgment appealed against upon a perusal of it appears to be. 
contrary to law or otherwise erroneous or unjust. Unfor- 
tunately, following what is stated to be the practice of this 
High Court, leave to appeal in forma pauperts has been granted 
frequently on the ground that the appeal raised a substantial 
question of law or that prima facte the appellant had a good 
case or an arguable point; and there is one reported decision 
of this High Court, In re Chennammat, by Venkatasubba Rao ' 
and Madhavan Nair, JJ., where it was held that O. 44, R. 1 of 
the Civil Procedure Code does not contemplate that, before 
granting leave to appeal in forma pauperis, the Court should 





1, (1880) I: L., R. 3 Mad. 66. 2. - (1907) 17 M. L. J. 583. 
° 3. 1931 M W. N. 1157. 
4. (1929) L L. R. 53 Mad. 245: 58 M. L. J. 195. 
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arrive at a definite and final conclusion ihat the decree com- Narayana 
plained against is contrary to law or otherwise erroneous ie 
or unjust, that it is enough if the applicant shows that he hag Veerayya. 
prima facie a good case and that, if he does so, leave to appeal np easley, C.J. 
should be granted. With great respect to the learned Judges 
who have decided that case, I am unable to seethat O. 44, 
R. 1 of the Civil Procedure Code contemplates anything else 
but what it so definitely states. The proviso is perfectly clear, 
namely, 
“that the Court skall reject the application unless, upon a perusal thereof 
and of the judgment and decree appealed from, it sees reason to think that 
the decree is contrary to law, or to some usage having the force of law, or is 
otherwise erroneous or unjust.” 
The order is mandatory and only contemplates a perusal 
of the application, the judgment and the decree and nothing 
else; and unless in the opinion of the Court the decree is 
contrary to law or otherwise erroneous or unjust, the Court is 
bound to dismiss the application. O. 44, R. 1, Civil Procedure 
Code, does not say that the Court shall reject the application 
unless the appeal raises a substantial question of law or unless 
the appellant has prima facie a good case. I am unable to 
agree with the decision in In re Chennammal and in my ` 
opinion this Bench should not follow it. It is certainly in 
conflict with the view of Jenkins, C. J., in Sakubas v. Ganpat® 
and also Rajendra Prasad Bose v. Gopal Prasad Bose® and 
Maung Tha Din v. Daw Pawt. : Upon perusing the judgment 
in this case it is very difficult to understand how leave to appeal 
in forma pauperis was ever granted at all. The learned Judge 
who granted the application has not given his reasons for doing 
so; and I may here state that I think that, when such leave is 
given, the reasons of the Court for granting such leave should 
be briefly stated. Iam quite unable, after a careful perusal of 
the judgment under appeal, to say that on the face of it, it is 
contrary to law or otherwise erroneous or unjust. It certainly 
raises no substantial question of law and therefore does not 
even satisfy the test applied in In re Chennammal; nor, in my 
opinion, does the appellant show even a prima facte good case, 
and, as I have already stated, no reasons have been given by 





1. (1929) I. L. R. 53 Mad. 245: 58 M. L. J. 195. 
2. (1904) I. L. R 28 Bom. 451. 3. (1924) L L, R. 4 Pat. 67 atg3. 
4, A. L R. 1925 Rang. 249. 
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the Court for allowing the application. What appears to me 
to have been overlooked in In re Chennammal is the difference 
between an application for leave to sue as a pauper and an 
application for leave to appeal as a pauper. In the former case, 
apart from the question of pauperism, the only test applied is 
whether there is a cause of action shown; but when the appel- 
late stage is reached, a more severe test has to be applied. The 
defendant has been successful in the Lower Court and he has 
been put to great cost in successfully defending the suit and in 
most cases he has not been able to recover one anna from the 
plaintiff towards his costs. Therefore it is that when the 
pauper litigant comes to the appellate Court for leave to 
continue the litigation as a pauper, it is incumbent upon him to 
salisfy the Court that the judgment is erroneous. This does 
not mean a final decision by the Court, but such a decision as 
can be given after a perusal of the judgment and the decree. 
On the question as to security for costs being ordered where 
leave to appeal has been granted, I think that it is permissible 
for the Court to peruse the judgment which is being appealed 
against and to see whether there are circumstances which would 


. justify an order for security for costs. In my Opinion, the 


chance of the appellant’s success is such a circumstance. In 
the present case, taking the view that I do that the appellant 


_ bas not prima facie a good case, I am satisfied that this is a 


case for ordering the appellant to furnish security for costs 
even though he be a pauper. The fact’ that a person is a 
pauper is not alone a reason for not ordering him to give ` 
security for costs and this is the view taken by Scrutton, L. J., 
in In re CarroH2. He there states: 

“On the question of ordering security for costs I desire to say this: the 
mere fact that a person is in poor circumstances does not justify security 
being ordered where that person is making his first effort to obtain a decision, 
A perfectly impecunious person may commence proceedings by the issue of a 
writ which may involve the defendant ina large sum for costs becanse-the 
plaintiff, who, I will assume, is unsuccessful, has no funds, As I have some- 
times expressed it, Lhe Courts allow an impecunious person to get one bite of 
the cherry but will not allow him a second bite unless he, as appellant, is 
able to provide security for the costs of the appeal.” 

Although Burn, J., has given no reason other than the 
poverty of the appellant for making his order, for the reasons 
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I have already stated, his order must be upheld and this Letters 
Patent Appeal dismissed with costs. 

One month for finding the security ordered. 

Bardswell, J.—I agree. As to O. 44, R. 1 I cannot see why 
it should be taken to mean something less than what appears 
from its plain language. 

B: V: V Appeal dismissed. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. JUSTICE RAMESAM, MR. JUSTICE ANANTA: 
KRISHNA AIYAR AND MR. [JUSTICE CORNISH. 


Muthalakkammal .. Appellani* (Peithoner- 
Defendant) 
v. 
Narappa Reddiar (minor) by mother 
and next friend Nagammal .. Respondent (Respond- 
ent-Plaintsff ). 


“Cil Procedure Code (V of 1908), Sch. I, O. 32, R. 7—Applicabtiity to 
execution proceedings. 

Order 32, R. 7 of Schedule I of the Code of Civil Procedure applies to 
execution proceedings. 

Virupakshappa v. Shidappa and Basappa, (1901) I. L. R. 26 Bom. 109, 
Arunachellam Chetty v. Ramanadhan Chetty, (1905) L L. R. 29 Mad. 309 
and Shaik Dawud Rowther v. Paromcsami Pillai, (1916) 31 M. L. J. 207, 
referred to. 


Appeal against the order of the Court of the Subordinate 
Judge of Tuticorin, dated 19th February, 1929 and made in 
Execution Application No. 1170 of 1928 in O. 5. No. 85 of 
1925. 

K. V. Sesha Atyangar for appellant. 

B. Somayya for P. Vedachala Atyar for respondent. 

The Court delivered the following 

Jupcmsnt.—The decision in <Arwnachelam Chetty v: 
Ramanadhan Chetty! was in accordance with the earlier 
decision in Virupakshappa v. Shidappa and Basappa’ though 
the latter decision was not actually cited. Inthe latter case, 
Sir Lawrence Jenkins, C. J. and Chandavarkar, J., held that 
proceedings in execution are proceedings in suits and that the 





"C, M. A. No. 376 of 1929, 6th January, 1933. 
1. (1905) I. L. R. 29 Mad. 309. 2. (1901) I. L. R. 26 Bom. 1099 
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compromise of such a proceeding is a compromise with refer- 
ence to the suit. These decisions were followed in this Court 
in Shaik Davud Rowther v. Paramasami Pillat1. 


In Fant v. Surendra’ the rules of O. 32, Sch. I of the 


- Code of Civil Procedure which were in question were Rr. 1, 3 


and 11 and the decision did not turn on the applicability of 
O. 32, R. 7. The same remarks apply to Rakhal Chandra De v. 
Mt. Kumidins Debya3 and Bansi Dhar v. Md. Sulemans In 
Ram Gulam Sahu v. Sham Sahat Dass the learned Judges 
did not give a final opinion as to the applicability of O. 32, 
R. 7 in execution, but held that, if it did not apply, the 
principles of it would apply. We do not think that the 
authority of Arunachellam Chetty v. Ramanadhan Chetty, 
Virupakshappa v. ‘Shidappa and Basappa? and Shaik 
Davud Rowther v. Paramasmi Pillail is shaken by Aruna- 
chelam v. Veerappa Chetttar8. It is unnecessary to refer in 
detail to certain other Madras cases cited by the learned 
Advocate for the appellant as they relate to transfer of 
decrecs. Weare therefore of opinion that O. 32, R. 7, Sch. I of 
the Code of Civil Procedure applies to execution proceedings. 

The learned Advocate for the appellant now applies to us 
for sanction of the adjustment. The respondent opposes this 
on.the ground that the award and the decree om the award are 
collusive. The Subordinate Judge will now enquire into the 
question whether the adjustment is a proper adjustment and 
dispose of the matter according to law. 

Costs will abide the result. 


B. VY. V. Case remanded. 


1. (1916) 31 M. L. J. 207. 2. (1921) 35 C L.J. 9 
3. A. L R 1927 Cal 930. 4. A LR 1926 Lah 490 
5. (1920) 5 Pat. L. J. 379. 
6. (1905) I. L. R. 29 Mad 309. 7. (1901) I. L. R. 26 Bom. 109 
8. (1931) L L. R. 55 Mad 17:61 M. L. J. 348 (F. B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao AND MR. 
JUSTICE REILLY. 
Sri Rajah Satrucherla Sivaskandaraju Appellants* (Peti- 
Bahadur Garu and others Honers—Judgment- 


debtors 4, 5 and 6) 
v 


Sri Narasimha Pattamani altas Padmavati 
Pattamani Devi Garu and others .. Respondents ( Res- 


pondenis — Auction 
purchasers Nos. 1 and 
2 and Judgment- 


debtors 2,8 and 9). 


Ceol Procedure Code (V of 1908), O. 21, R. 90—Sale of villages 
directed to be held in two lots—Proclamation describing village but not lot 
—Irregulariiy—Proof of injury—Circumstantial evidence tf relevoni—Sale 
keld from day to day and unduly prolonged—Coxrt fixing date for termena- 
tion of sale—Propriety—Undervaluation in sale proclamation—Sale when 
uiltated—Siatement of witness given on oath—Court whether can ignore 
twi hout contrary evidence. 


Where a sale was ordered to be made in two lots, each lot comprising 
several villages, and though a proper proclamation stating that each estate 
would be sold as a whole in one lot was duly put up in the District Court- 
house, in the Collectors Office and in the proper place in each of the 
two estates, the copy of the proclamation which was affixed in each village 
‘described as the subject of the sale the particular village at which that copy 
was posted and not the lot of which that village was a part, but it was 
not shown that the bidders were misled on that account, 


Held, that the wrong description of the property in the specimen 
proclamation put up in the several villages was a material irregularity but 
the sale was not under the circumstances vitiated on that account. 

An applicant under O. 21, R. 90, Civil Procedure Code, can show by 
circumstantial and not merely by direct evidence that the injury caused to 
him was the result of the irregularity alleged by him. 


A Court-sale should not be unduly prolonged. Nor is it proper for the 
Court to fix a time forthe termination of the sale. Where a sale was 
directed to be continued from day to day from 27th June to 31st July, 


iZeld, that the procedure adopted was irregular. 


Per Redily, J.—An undervaluation of the property in the sale proclama- 
tion is anirregularity but the sale need not be set aside on that account 
unless it is shown to have led to the property being sold for Jess than what it 
would have otherwise fetched. 


Where a sale is directed to be continued until a particular day it may be 
taken that the Court intended that it should stop at the close of the Court- 
hours on that date. i 

Per Venkatasubba Rao, J.——Where there is nothing to show that the 
statement of a witncas given on oath is inherently improbable it would be 
wrong to hold that such statement is false when not only it remains uncon- 
tradicted hut when the opposite party, who challenges it, deliberately abstains 
from adducing evidence to the contrary. 
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Appeal against the order of the District Court of Vizaga- 
patam, dated the 7th day of October, 1929 and made in E. A. 
Nos. 469 and 470 of 1928 (E. P. No. 9 of 1927). 

K. Ramanatha Shenai, V. Govindarajachart, K. Krishna- 
murths and B. V. Ramanarasu for appellants. 

The Advocate-General (Sir A. Krishnaswams Atyar) and 
P. Somasundaram for respondents. 

The Court delivered the following . 

Jupements. Venkatasubba Rao, J.—The first question 
with which I propose to deal is, whether the judgment-debtors 
have sustained substantial injury within the meaning of O. 21, 
R. 90. If this point is answered in the negative, the considera- 
tion of the other questions raised becomes unnecessary. In 
regard to the injury alleged, there is one puzzling feature in the 
case, to which I shall presently refer. But, apart from that, we 
have to decide whether the Lower Court’s finding that no 
damage has been sustained is correct or not. The sale com- 
menced by order of Court on the 27th June, 1928: leave to bid 
was granted to the decree-holders on the 12th July and on the 
last mentioned date an order was made directing that the sale 
was to proceed from day to day to the end of July. On the 
17th July the Zamindar of Andhra bid Rs. 2,50,000 for each of 
the two lots. It may be mentioned that the Zamindar is a near 
relation of one of the judgment-debtors. On the ólst July 
there was no further bid made until the decree-holders offered 
for each lot a sum of Rs. 1,000 more. At5 p.m. on the 3lst 
July the sale was concluded and the decree-holders were declar- 
ed the purchasers, their bid for Rs. 2,51,000 for each of the two 
lots having been accepted by the Court. 


The sale proclamation was settled on the 17th April, 1928. 
It may be mentioned that this estate had been for several years 
in the possession of Receivers appointed by the Court. At the 
time when the learned Judge settled the proclamation, he 
obtained the necessary information from the Receiver then in 
charge and arrived at the reserve price. The income was about 
Rs. 22,000 a year, and the Judge fixed the value of the property 
as being twenty times the annual income. On that calculation, 
the reserve price was fixed at Rs. 2,25,969 for one lot and 
Rs. 2,12,888 for the other. At the sale by auction, the price 
fetched was slightly higher than these sums. Not only was the 
sale advertised in the usual manner, but wide publicity was 
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given by announcements in various leading newspapers. We 
may adopt another method for testing whether the amounts 
mentioned in the proclamation as the reserve price were an 
under-estimate. One of the mortgages in favour of the plaintiff 
was granted in 1906. The instrument of mortgage describes 
the property in great detail; the name of each village is shown 
there and the total income as stated in the deed was Rs. 29,000, 
less peishcush Rs. 9,000. In other words, the net income of the 
properties as stated in the deed was Rs. 20,000. Adopting this 
test, it cannot be said that there has been inadequacy in the 
sale price realised at the auction. 


But there remains the evidence of P. W. 5, on which very 
rightly Mr. Ramanatha Shenai, the learned Counsel for the 
appellants, has laid much stress. P. W. 5 is the standing vakil 
of the Andhra Zamindar. He deposes that in his presence the 
Zamindar proposed to the Dewan of Jeypore offering to pur- 
chase one of the two lots for 44 lakhs, but the Dewan was un- 
willing to part with it for less than 5 lakhs. This witness’s 
statement is direct and unequivecal. If his evidencé was untrue, 
why was not the Dewan of Jeypore called to contradict him? 
Mr. Ramanatha Shenai says that, in the absence of evidence to 
the contrary, we must accept the evidence of P. W.5. The 
learned Judge is alive to this difficulty, but gets over it by find- 
ing definitely that this witness’s evidence is false. I am afraid 
I must most strongly differ from this view. On what material 
does the learned Judge hold that this witness cannot be believed ? 
How is he justified in coming to the conclusion that his 
evidence is perjuredr Where there is nothing to show that the 
statement is inherently improbable, it would be wrong to hold 
that a statement given on oath is false, when not only it 
remains uncontradicted but when the opposite party, who 
challenges it, deliberately abstains from adducing evidence to 
the contrary. In this case, whatever my conclusion may be, I 
am definitely of the opinion that the Judge’s finding that P. W. 
5 has spoken a falsehood cannot and ought not to be supported. 
But the question still remains, does the evidence of this witness 
go far enough to show that there was an undervaluation? If 
his evidence be carefully read, the point emerges that what was 
then contemplated was not a direct purchase by the Andhra 


Zamindar. The proposal seems to be that the purchase was to >` 


be made at the auction by the Dewan for the decree-holders 
R—56 j 
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and that he was in his turn to sell one of the lots to the Andhra 
Zamindar. Thus the sale that was contemplated was to be 
contingent upon certain events, and, as the evidence shows, it 
was not to beeven forcash. The Andhra Zamindar, connected 
as he was with the judgment-debtors, would be prepared to pay 
a price, which the property would not fetch in the open market; 
to him it had a value which it might not have to others. The 
Dewan of Jeypore was well aware of that fact, and might well 
have tried to make what profit he could for the mortgagee. We 
cannot also overlook the fact that the Andhra Zamindar was not 
in a position to then and there complete the purchase. It would 
not be very safe to act upon the statement of the Dewan of 
Jeypore as representing his considered opinion as to the price of 
the property. Although the appellants’ learned Counsel was 
entitled to comment and comment strongly on the fact that the 
Dewan of Jeypore did not venture to go into the witness-box 
and contradict P. W. 5, I am not prepared to infer from this 
omission that the statement as to the price in the proclamation 
was an under-estimate. 


This finding would be enough to dispose of these appeals. 
But I cannot help adverting to certain irregularities in the 
conduct of the sale brought to our notice in the course of the 
hearing. In the Lower Court several objections were taken by 
the judgment-debtors, but it is regrettable that a most patent 
irregularity that occurred has not been noticed. The sale was 
ordered to be made in two lots, each lot comprising several 
villages. The proclamation was published in the usual way, and, 
as I have said, the sale was widely announced also in the leading 
newspapers. But the decree-holders affixed proclamations of 
sale in each village, and the fact has now come to light that 
what was described in each copy as the subject of the sale was 
the particular village at which that copy was posted and not the 
lot of which that village was but a part. That it is a material 
irregularity within the rule, admits in my opinion of no doubt. 
If I was satisfied that the judgment-debtors have sustained 
substantial injury by reason of this irregularity, I should without 
doubt have set aside the sale. I think it necessary in this 
connection 'to notice one contention put forward by the learned 
Advocate-General. It is argued that only by direct as opposed 
to circumstantial evidence an applicant under O. 21, R. 90 can 
show that the injury is the result of the irregularity. This 
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contention does not require serious notice. He has cited cases 
which cannot be held to be authorities on the interpretation of 
the rule as it now stands. As a matter of fact those very cases, 
I presume, have led to an important amendment of the rule by 
the Legislature. In the view I have taken, this question of law 
does not assume any importance, but I have been obliged to refer 
to it on account of the contention put forward by the learned 
Advocate-General. As I pointed out in the course of the argu- 
ments, if the property to be sold is 1000 acres of valuable wet 
land, say in the Godavari delta tract, and the proclamation 
describes it as dry land, would any Court insist upon direct 
evidence for proving that the injury is the result of this ir- 
regularity? Or again, as has happened in one of the cases to 
which our attention has been drawn, if a sale announced to take 
place at 11 o’clock is held at 7, can nothing short of direct oral 
evidence satisfy the Court that the loss is due to that patent 
and obvious irregularity? It is unnecessary, as I have said, in 
the view I have taken to pursue this matter. 


There remains another argument to which I must now 
advert. Mr. Ramanatha Shenai complains against the manner 
in which the sale was conducted. I must observe that the 
learned Judge attended to several matters in connection with 
the sale with great care, but allowed the sale to spread over a 
long period; in fact he made an order as I have said, that the 
sale was to continue from day to day from the 27th June to 
the 31st July. Mr. Ramanatha Shenai contends that it is wrong 
to fix a date for the terminating of the sale. I entirely agree. 
It is not only proper, but necessary, to fix the time when the 
sale is to commence; but what possible purpose can be served 
by fixing in advance the time when the sale is to come to an 
end? The person or authority in control of the sale must be 
free to decide, as the person most competent to do so, when the 
sale is to terminate. This fixing of time for bringing the sale 
to an end is allied to the pernicious system, to which I have 
adverted, that of directing the sale to be conducted from day 
to day. A sale by auction fundamentally differs from a sale 
by private contract. Ina private sale negotiations move slowly, 
the parties consult and deliberate at leisure; but in the case of 
an auction-sale, investigations are made and inquiries are 
pursued beforehand ; at the moment of the auction, the various 
bids offered in quick succession -are intended to stimulate 


" Reilly, J. 
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competition, and rapid decisions have to be made, and are made, 
on the spot. If the sale is lengthened out (in this case the 
duration was over a month) the bidders, who are diligent 
enough to attend on the first day, may not care to attend on the 
second, and may never dream of waiting till the last; and the 
very object of adopting this method of sale would be completely 
defeated. Moreover, what prevents a person, who has made 
under the stimulus of competition a good bid, from holding 
himself not bound by it when he finds that the sale is protracted 
and prolonged? It is not my intention to lay down at once that 
the conducting of a sale in this manner necessarily amounts to 
a material irregularity, but I must most strongly condemn and 
deprecate the practice that has grown up. 

Lastly, I am not prepared to believe that the Andhra Zamin- 
dar came to the Court on the 31st July after 5 p. m. witha 
bona fide desire to purchase the property. 

In the result, the appeals fail and are dismissed. Ordinarily 
I should direct the unsuccessful party to pay the costs, but in 
this case to mark my disapproval of the manner in which the 
case was conducted for the decree-holders, I deprive them of 
costs. Each party shall therefore bear his own costs. 


Reilly, J—I agree with the result at which my learned 
brother has arrived, though I have reached it perhaps by a 
slightly different road. 

In the first place 1 should like to say that I agree with what 
my learned brother has said about the extraordinary prolonga- 
tion of this sale, which began on the 27th June, 1928, and was 
closed on the 31st July of that year, being continued from day 
to day. That appears to me to bea very bad and unbusinesslike 
way of conducting a Court-auction; and it is not the intention, 
I think, of the Code of Civil Procedure that an auction should 
be so conducted. There are many obvious disadvantages in 
such a method of conducting an auction. Bidders may come 
at the beginning, as my learned brother has pointed out, and 
may go away in despair; they cannot wait for weeks. They may 
change their minds. Some, who have money at the beginning _ 
of the auction, may not have money at the end. Nobody at first 
considers the matter at all as serious: there is plenty of time, and 
intending bidders need not make up their minds what they are 
going to bid. I agree that a Court-auction should not be conduct- 
ed in that way. But in this case I understand that no complaint 
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has been made by the Judgment-debtors on the ground of the 
extraordinary extension of the sale. Their complaint, as put 
before us, has been rather that it was not extended a little 
longer. In the circumstances I do not think we can say that 
the sale is vitiated by the length of time over which it was 
spread in this case. At any rate we cannot come to sucha 
conclusion in favour of the Judgment-debtors. 


But it has been urged before us that these two estates, 
which were put up for auction, were eventually sold much 
below their real value, that they were very much undervalued 
in the sale proclamation and that thereby substantial loss was 
caused to the Judgment-debtors. 


[His Lordship discussed the evidence and concluded:] 


I think we must take it therefore that on the evidence there 
was an undervaluation of each of these estates in the sale 
proclamation and a considerable undervaluation. 


Does it follow that the.sale is vitiated? Ido not see any 


reason to suppose that there was fraud in the undervaluation. ` 


The District Judge did his best to arrive at a proper valuation 
of both the estates after hearing all the Judgment-debtors had 
to say. I do not see how *.u=2 can be made out in that matter. 
But so seriously to undervalue property announced for sale in 
such a proclamation is undoubtedly an irregularity. Can we 
say that that irregularity led to the estates being sold for less 
than what they would otherwise have fetched in this case? 
That in my opinion the Judgment-debtors have been unable to 
make out. These estates were advertised for sale in Court- 
auction in a number of newspapers all over India. There 
were repeated publications in April, 1928. Those advertise- 
ments, which have been exhibited in the case, show that the 
estates were described sufficiently: it was stated that they were 
to be sold in two lots, one estate in each lot, and no valuation 
was given in the advertisements. Now, anybody who wished 
to “bid for these estates or thought that it would perhaps be 
profitable for him to bid at the auction which was advertised, 
would have to make inquiries as to what the value of the estate 
was. I do not think it at all probable that people, who would be 
likely to bid for these estates, would pin their faith in any way 
to the value mentioned in the Court’s proclamation. They 
would make, if they were sensible people at all, a very much 
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more careful investigation than that; they would pursue their 
inquiries a great deal farther. They would inquire not only 
what was the rent to be obtained from the villages of the two 
estates but what prospects there were of developing the estates 
and what difficulties would be likely to face new proprietors, if 
they purchased them, and a great many other things, which 
could only be ascertained by local inquiry. There was ample 
time, as I have mentioned, for such an inquiry to be made; 
the sale was begun more than two months after it was adver- 
tised and it continued, according to the extraordinary procedure 
followed, for about 5 weeks. During that time everybody 
concerned had ample time to find out everything that could be 
found out about the estates. And I may mention that besides 
advertising the sale of these estates in newspapers a separate 
notice was sent to every Zamindar inthe Presidency. Zamindars 
would no doubt be the people who would be most likely to bid 
at the sale, and they would certainly be the persons most likely — 
to know what inquiries to make about the value of such estates 
and how to push those inquiries through. Although these 
estates were eventually sold in this auction for comparatively 
low prices Rs. 2,51,000 in each case, in the circumstances I am 
not at all satisfied that that was due to the unduly low values 
entered in the sale proclamation. 


It has been suggested for the Judgment-debtors also that 
there was some fraud towards the close of the auction in regard 
to the Dewan of Andhra, who was somehow prevented by the 
Dewan of Jeypore from bidding more than 2} lakhs for each 
estate in accordance with his master’s directions. There is 
really no evidence in support of that suggestion, and it is 
destroyed I think by the fact that the Dewan of Andhra was 
still in the service of the Zamindar of Andhra when this case 
was tried by the District Judge more than a year after the sale. 


As my learned brother has pointed out, in the course of 
tbe hearing before us a very curious feature of the case was. 
discovered, namely, that in every village in the two estates a 
proclamation in regard to the sale was put up in April or May, 
but that proclamation was inaccurate. We find from the 
specimen proclamations at which we have looked that what was. 
put up in the villages in each case was a proclamation that the 
sale would be held for the decree debt. That was correct; but 
the property described as for sale in each of those proclamations. 
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was the village itself and nothing more. That would undoubt- 
edly be misleading to anybody who paid any attention to it. It 
was a very curious and careless irregularity. But it bas not 
been denied before us, and it has not been denied at any stage, 
that a proper proclamation, stating that each estate would be 
sold as a whole in one lot, was duly published in accordance 
with law; it was put up in the District Court-house, in the 
Collector’s Office and in the proper place in each of the two 
estates. Although no doubt there was a proper proclamation 
made in accordance with all the prescribed rules in regard to 
the auction as it was actually held, that is to say, for the sale of 
each estate in one lot, there were these superfluous notices 
in the villages, notices which were both superfluous and 
inaccurate and would have misled anybody who had paid 
attention to them. But there is no evidence whatever that 
anybody, who was at all likely to be a bidder, ever imagined 
that the villages would be sold individually and not the estates 
in one lot each. And in the absence of any such evidence, we 
could not find, I think, that the publication of these superfluous 
and inaccurate notices, as indeed they were, in the villages had 
any effect upon the result of the sale. I do not wish it to be 
understood that the absence of direct evidence in such a case as 
this, that is, the evidence of some witness coming before the 
Court and saying that he was misled by such a notice as these 
which were published in the villages, would in all cases prevent 
a reasonable inference being drawn that by such an irregularity 
in the publication of the proclamations substantial loss had 
been caused to the Judgment-debtors. Whatever may have 
been declared in any decision to have been the law before what 
corresponded to R. 90, O. 21, Code of Civil Procedure, 
assumed its present form, certainly it is not necessary now to 
rule out reasonable inferences from evidence in order to 
establish that an irregularity in the conduct and publication of 
a sale has caused substantial loss. In this case however there 
is not only no direct evidence, but I see no sufficient ground for 
an inference that the result of these sales was affected by the 
inaccurate proclamations published in the villages. And, as I 
mentioned, the publication of these notices in the villages was 
discovered in this Court. The Judgment-debtors said nothing 
about it at any stage and felt no grievance on this account. 
Indeed it would be a proper objection, which their opponents 
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might well raise, that the point was never taken by the 
Judgment-debtors in their petition to the District Court, that it 
was not taken in the grounds of appeal here, and that, unless 
it had been noticed by us accidentally during the course of the 
hearing of this appeal, the Judgment-debtors would have 
known nothing about it. There is no reason to interfere with 
the sales on that account. 

There is one other matter to which Mr. Ramanatha Shenai 
referred as being of some importance. He objected to the 
eventual closing of this long-protracted sale at 5 P.M. on the 
31st July, 1928. The Judge had ordered that the sale should be 
continued until the 31st July of that year. That was long 
enough. But it is suggested by Mr. Ramanatha Shenat that we 
ought not to understand the order that the sale was to continue 
till the 31st July as meaning that it should stop at the end of 
Court-hours on that day, but that it should have been continued 
until some unspecified hour in the night. I can see no basis 
whatever for any such suggestion. It is urged that the 
Zamindar of Andhra came to the Court-house after 5 P.M. on © 
the 31st July anxious to make some belated bid for these 
estates. If he did intend to bid at that hour, he had nothing to 
complain of when he found that the sale had stopped, as it was 
obviously intended that it should stop, at the close of the Court- 
hours on the 31st July. The Judgment-debtors can have no 
reasonable grievance whatever in the fact that the sale at last 
came to an end when the working Court-hours for the 3lst 
July ended. 

In my opinion there were irregularities in this case and 
some very curious irregularities, but there is no sufficient reason 
why we should interfere with the decision of the District Judge. 
I agree that these appeals should be dismissed, and I agree also 
with the order which my learned brother has proposed as to 
costs. 

B.V.V. Appeals dismissed. 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 449 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISENAN PANDALAL 


Chittoori Chinnammi .. Appellani* in both the 
appeals (2nd Defendant) 
v. 
Immanni Venkgyamma and others .. Respondents in both the 
appeals (Plainitffs and 
defendants Nos. 1, 4, 5 
and 6). 


Registration Act (XVI of 1908), Ss. 32 and 73 (1)—Minor claiming 
under document—Presentation for regisiration—V altdtty—Potoers-of- 
Attorney Act (VII of 1882), S. 5—tlindu wife appointing her husband as 
attorney—Presentation of appeal by husband—Quwestion as to minority of 
wife if material—Crou Procedure Code (V of 1908), O. 41, R. 27—Addi- 
tional eurdence—When can be allowed tm appeal. 

Where a minor married woman presented before a Sub-Registrar a 
relinguishment deed executed in her favour for registration and the Sub- 
Registrar having refused to register it, she executed a power-of-attorney in 
favour of her husband, who preferred an appeal to the Registrar and got the 
document registered, 4 3 

Held, that the presentation by the minor claiming under the document 
sought to be registered before the Sub-Registrar was perfectly valid. 

Venkatappayya v, Venkataranga Row, (1928) L. R. 56 I. A. 21: LL. R. 
52 Mad. 175: 56 M. L. J. 218 (P. C), relied on. . 

Held further, that the power-of-attorney in favour of the husband was 
valid in law and he was competent to present the appeal to the Registrar 
whether the wife wasa major or a minor on the date of the appeal. If she 
was a minor on that date the presentation of the appeal could also be 
supported on the ground that he acted as her lawful guardian under the 
Hindu Law. 

Fresh evidence in an appeal can only be taken if the Judge on an exa- 
mination of the record discovers some lacuna which makes it necessary for 
him in the exercise of his duty to decide the case to get some more evidence. 
It is not the right of the parties; it can be exercised only by the Judge and 
that exercise is hedged in by the requirement that “grounds” must be 
stated. 


Appeals against the order and decree of the District Court 
of East Godavari in A. S. No. 205 of 1926 preferred against 
the decree of the Court of the Subordinate Judge of Rajah- 
mundry in Original Suit No. 22 of 1923. 

A, Lakshmayya for appellant. 

M. Appalacharya for lst respondent. 

The Court delivered the following 

J UpGMENT.—Both these appeals are from the game order 
and raise the same question, namely, the validity of the regis- 
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. tration of a document, Exhibit I, dated the 17th of March, 1921, 


purporting to be a relinquishment by the plaintiff and Ist 
defendant, the two elder sisters, in favour of the 2nd defendant, 
the youngest sister, of a morigage right taken in the names of 
all the three. The question arose in a partition suit brought by 
the plaintiff against her two sisters of their father’s property. 
It is not relevant to this appeal to mention the other disputes in 
that suit. Itis sufficient to say that the appeal to the lower 
appellate Court was brougnt by the plaintiff concerning two 
points, the first relating tothe question whether she was entitled 
to the benefit of a legacy given to her under her father’s will 
which the defendants said had been redeemed by a subsequent 
gift. This was decided by both the Lower Courts against the 
plaintiff. The other point in dispute in appeal was about 
ExhibitI. The Court of first instance held that the plaintiff 
and the Ist defendant who had executed the relinquishment 
were bound by it and that the objections raised by the plaintiff 
on the ground (1) that it was brought about by fraud and mis- 
representation, and (2) that its registration was invalid because 
the presentation of the document before the Sub-Registrar and 
of the appeal before the Registrar were invalid according to the 
Registration Act, are not well founded. 

In appeal the learned District Judge upheld the first Court’s 
finding as to fraud and misrepresentation affecting Exhibit I 
but differed from the first Court in its opinion about the validity 
of its registration. He held first, though not without hesita- 
tion, that the presentation of the document by the 2nd 
defendant (the present appellant) before the Sub-Registrar 
might be valid although she was a minor at the time, but 
secondly that the presentation of the appeal from the order 
refusing registration to the Registrar was invalid because it was 
made three days after the 2nd defendant had attained majority 
and that the appeal was filed by her husband purporting to act 
as guardian when in fact his authority as guardian had ceased. 
On this ground the learned Judge held the registration of 
Exhibit I invalid and therefore the document itself inoperative 
and sent the case down to enable the plaintiff to get her proper 
share of the mortgage right which still belonged to her. 


In these appeals the only question which has been argued 
is the last mentioned one relating to the validity of the regis- 
tration of Exhibit I. 


e 
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On this point it is clear that the facts on which the lower 
appellate Court held the registration invalid were quite different 
from those on which the first Court held it valid. In the 
first Court and so far as appears from the records after the 
plaintiff had filed her memorandum of appeal the validity of 
the registration was attacked on the basis that the appellant 
(the 2nd defendant) was throughout a minor and the case 
made was that a minor was incompetent to present a document 
‘for registration in her favour to the Sub-Registrar and as a 
minor has no power to appoint an attorney the husband acting 
as a holder of such power was incompetent to present the 
appeal. From the judgment in appeal however it 1s clear that 
the learned Judge adopted quite a distinct ground. He held 
that the 2nd defendant had attained majority on the 3lst 
August, 1903, but as the appeal to the Registrar was filed on 
the 3rd of September, 1921, she was on the latter date a major. 
Therefrom he concluded that though if she had been a minor 
her husband as guardian might have validly presented the 
appeal, yet as she had ceased to be a minor, the guardianship 
also ceased with it and his authority to act on behalf of his 
wife; and as for the power of attorney he held that his minor 
wife had no authority to execute a power during her minority. 
Both grounds of representation thus having disappeared he 
held that the appeal was filed by an incompetent person. 


The learned Judge has fallen into more than one error in 
thus dealing with the point. The finding that the appellant 
(the 2nd defendant) had attained majority three days before 
the appeal was filed was a point not raised by any of the par- 
ties. It was not raised in the first Court and so far as appears 
it was not raised in the lower appellate Court. I have exa- 
mined the grounds of appeal to the Lower Court and do not 
find any such ground taken in it. The only ground taken in 
the appeal grounds is that the 2nd defendant’s husband filed the 
appeal not as guardian, in which case it would be saved on the 
footing that his wife was a minor, but gs her agent. (Ground 
No. 13.) To sustain this ground apparently the appellant in 
the Lower Court (the plaintiff) was allowed to produce a new 
document, Ex. P, which showed that the 2nd defendant’s hus- 
band had filed the appeal as agent. Now this document which 
was obviously filed to sustain Ground No. 13 in the memoran- 
dum of appeal was used by the learned Judge for an entirely, 


Chinnammi 


Venka- 
yamma. 
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different purpose. Having upon Ex. G series found that the 
date of birth of the 2nd defendant was the 3lst August, 1903, 
and that the date of the appeal was the 3rd September, he put. 
two and two together and concluded that the 2nd defendant 

had attained majority three days before the appeal. The whole 
of the rest of the learned Judge’s judgment is built upon this. 

In my opinion the learned Judge was not justified in introduc- 

ing a new ground of fact by way of objection to the registra- 
tion of Ex. I which had not been taken by the patties and | 
which so far as the 2nd defendant was concerned must have 
taken her entirely by surprise at a time when it was absolutely 
impossible to meet it. But quite apart from that ihe whole of 
this argument is derived from the document, Ex. P, which the 
learned Judge had no jurisdiction to admit. It is now settled 
beyond possibility of controversy that fresh evidence in an 
appeal can only be taken if the Judge on an examination of the 
record discovers some lacuna which makes it necessary for him 
in the exercise of his duty to decide the case to get some more 
evidence. It is not a right of the parties; it can be exercised 
only by the Judge and that exercise is hedged in by the require- 
ment that “ grounds” must be stated. None of these precautions 
seems to have been adopted before Ex. P was admitted in this 
appeal. I have therefore come to the conclusion after hearing 
the respondents’ learned Advocate upon the point that Ex. P 
must be struck out of the record and if that goes the whole of 
the foundation upon which the structure of the learned Judge’s 
judgment is built disappears. 


Though these appeals ought to be decided upon the footing 
that the 2nd defendant was a minor on both dates, namely, the 
date of presentation of the document before the Sub-Registrar 
and of the appeal before the Registrar, it will appear from what 
follows that it would not affect the result even if she had 
attained majority before the date of this appeal. Itis admitted 
that the 2nd defendant herself, then a minor, presented the 
document before the Sub-Registrar and the plaintiff, her elder 
sister, appeared and denied execution. The Sub-Registrar 
thereupon refused registration. There can be no question in 
view of the authorities that presentation by a minor claiming 
under a document in her favour for the purpose of registration 
befpre a Sub-Registrar is perfectly valid. In Rajah Keesara 


3 
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Venkatappayya v. Rajah Nayani Venkata Ranga Row! 
power to adopt a minor aged 14 was in question. The docu- 
„ment was presented for registration by bis natural father, and 
the question was whether that was valid presentation. In the 
course of the argument, two of the learned Lords of the Privy 
Council made observations which leave the matter no longer in 
doubt. At p. 222 Lord Phillimore during the argument of 
Mr. Dunne put it to him that in the case then under appeal 
the adopted boy could present (the document) and at p. 224 
Lord Atkin said the same thing in these words: “If they had 
then objected the adopted son could have been produced to 


present the document and the defect could have been cured at 
once.” 


There is a direct decision of a single Judge in the late 
Chief Court of Rangoon reported in Chetty Firm v. Ma On 
Shwe3. There is no decision to the contrary and therefore so 
far as the presentation to the Sub-Registrar was concerned, 
Ex. I was validly presented. 


Then as regards the appeal the learned Judge was in error 
in thinking that the language used in S. 73 (1) and S. 32 is 
exactly the same and that the principles which apply to the 
first presentation of a document under S. 32 must also apply to 
the presentation of an application under S. 73 (1). The langu- 
age of the two sections is not the same. All that is similar is 
that the class of persons who are empowered to make the appli- 
cation under S. 73 (1) are included in those who may present 
a document under S. 32. But they are notidentical. Secondly, 
there is no question of presentation at all under S. 73. All that 
S. 73 requires is making an application and as far as I can see 
there is no reason why, if the Registrar is satisfied ‘that the 
person making the application is entitled to do so, the applica- 
tion should not be made in any way whichis satisfactory to him. 
It may no doubt be presented in person but I do not see why it 
should not be sent by post. However, that is not the material 
point. It is admitted that the application under S. 73 was 
made by the 2nd defendant’s husband on her behalf and styling 
himself as agent under a power-of-attorney. As to this the 


1. (1928) L. R. 56 I. A. 21: I. L. R. 52 Mad. 175: 56 M. L. J. 218 (P. C). 
2. (1916) 331.033. . 
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learned Judge seems to have thought that the application was 
incompetent because the power-of-attorney by the 2nd defend- 
ant during her minority was itself inoperative. By S. 5 of the 
Powers-of-Attorney Act (VII of 1882) a married woman, 
whether a minor or not, shall, by virtue of this Act, have 
power, as if she were unmarried and of full age, by a non- 
testamentary instrument, to appoint an attorney on her 
behalf, for the purpose of executing any non-testamentary 
instrument or doing any other act which she might herself 
execute or do. The words of this section are perfectly general 
and I have not been shown that there is anything which limits 
the generality of those words. Itis no doubt the case that by 
S. 183 of the Contract Act any person who is of the age of 


‘majority according to the law to which he is subject, and who is 


of sound mind, may employ an agent. But as the words of S. 5 of 
the Powers-of-Attorney Act show, by virtue of that Act minor 
married women are empowered to appoint attorneys on their 
behalf to execute such documents and do such acts as they are 
competent to execute or do. In this case the presentation of an 
application by way of appeal to the Registrar was undoubtedly 
an act which the 2nd defendant might have herself done and 
therefore by the section above referred to her attorney lawfully 
appointed was capable of doing that act on her behalf whether 
she was a minor or a major at the time of doing it. H is 
not disputed that the power-of-attorney falls within S. 33 of the 
Registration Act. The presentation of the application to the 
Registrar was thus perfectly valid whether the 2nd defendant 
was a minor or had attained majority on the date-of the appeal. 
If she was still a minor the same result is arrived at in another 
manner. The 2nd defendant’s husband whether empowered 
under the power-of-attorney or not was himself the husband and 
according to Hindu Law the lawful guardian of his minor wife. 
As such he comes within the description of representative of the 
claimant who was himself competent to make the application 
On these grounds the application to the Registrar was valid. 


The result is that the opinion of the learned District Judge 
as to the registration of Ex. I cannot be upheld. It is admitted 
that the consequence of that is that the plaintiff’s appeal to the 
lower appellate Court will stand dismissed. The appellant 
(2nd defendant) must have her costs from the plaintiff in 
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C. M. A. No. 59 of 1931. There will be no order as to costs 
in the Second Appeal. 
B. V. V. Appeal allowed. 
PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. | 


PRESENT :—LORD WRIGHT, SIR GEORGE LOWNDES AND 
SIR DINSHAH MULLA. 


Raja Mohan and others .. Appellants 
v. 
Nisar Ahmad Khan and another .. Respondents. 


Oudh Estates Act (1869), S. 8—Ltst Second—Trusis and equitable 
obligations enforceable as agatmst registered talugdar—Non-talugdart pro- 
perty—Family custom of descent to a single heir—Presumption of. 

The Oudh Estates Act, 1869, does not divest rights which had already 
been granted by the Government before the passing of the Act. Mohammad 
Abdussamad v. Kurban Husain, (1903) L. R. 31 L A 30: I. L. R. 26 AIL 
119 (P.C.), relied on, 

The Act confers on the registered taluqdar the absolute legal title as 
against the State and against adverse claimants to the taluqdari, but it does 
not relieve the taluqdar from’any equitable rights and obligations, to which, 
with a view to the completion of the settlement, he might have subjected 
himself by his own valid agreement. Where trusts or equitable obligations of 
this character (¢. g., in the nature of a family arrangement) are established, 
they would be binding upon and enforceable as against the registered 
talugdar. Mi. Thukrain Sookra; v. Government, (1871) 14 M I. A. 112 and 
Hasan Jafar v. Muhammad Askari, (1899) L. R. 26 L A. 229: L L. R. 26 
Cal. 879 (P. C), followed. 

On the death of a taluqdar, whose name is entered, under S. 8, ın List 
Second (“A list of the taluqdars whose estates, according to the custom of 
the family on and before the 13th February, 1856, ordinarily devolved upon a 
single heir”) there is a rebuttable presumption of a family custom that 
property outside the taluqdari estate descends in the same way as the taluqa, 
namely, to a single heir. Murtasa Husain Khan v. Muhammad Yasin Ali 
Khan, (1916) L.R. 43 LA. 269: I. L. R 38 All 552: 31 M. L. J. 804 (P. C), 
referred to. 


Consolidated Appeals No. 107 of 1930, from two decrees 
of the Chief Court of Oudh, dated the 15th October, 1929, 
which affirmed on appeal two decrees of a single Judge of 
that Court sitting as a Court of Original Jurisdiction, dated the 
8th October, 1928. 


The questions involved in the appeal were: (1) Whether 
succession to the properties left by Ewaz Ali Khan, taluqdar of 
Mahona, and by his son, Dost Mohammad Khan, was governed 
by S. 22 of the Oudh Estates Act, 1869; (2) Whether the Mahona 





*P, C. Appeal No. 107 of 1930. 12th January, 1933. 
Oudh Appeal Nos. 1 and 2 of 1930. a 





Wright. 
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estate was an estate descending by custom to a single heir; and (3) 
Whether there was any presumption in favour of such a custom. 

The facts of the case are fully set out in the Board’s judgment. 

. Dunne, K. C. and Narasimham for appellants. 

De Gruyither, K. C. and Wallach for respondents. 

12th January, 1933. Their Lordships’ judgment was 
delivered by 

Loreo WricHt.—These are consolidated appeals from 
two decrees of the Chief Court of Oudh, dated the 15th ` 
October, 1929, which affirmed two decrees of a single Judge of 
that Court, dated the 8th October, 1928, passed on suits Nos. 1 
and 2 of 1928 respectively. The main point for decision in 
the appeals is whether appellants (plaintiffs) Nos. 2 to 8 were 
entitled to succeed as Sunni Mohammadans to a share in the 
property left by Mohammad Ewaz Ali Khan, taluqdar of 
Mahona, who died on the 24th July, 1915. Appellant No. 1 
who hada financial interest in the property and was financing 
the action may be disregarded herein as his claim was not 
pressed in this appeal, having been rejected by the Courts below. 
Respondent No. 1, who alone appeared on the appeal, claims the 
property as having descended to him as single heir of Ewaz 
Ali, either in virtue of Act No. I of 1869 or according to 


- family custom. 


The relationship between the parties is shown in the 
following pedigree* :— 

Suit No. 1 related to the property left by Dost Mohammad 
on his death in 1917; Suit No. 2 related to the entire property 
left by Ewaz Ali on his death in 1915; the appellants claimed in 
their respective proportions a three-fifths share in the latter 
property and a one-fourth share in the former. 

The estate in question was known as the Mahona estate and 
had been for some generations in the family of Raja Ali 
Bakhsh Khan; he was killed after the end of the Mutiny in 
November, 1858. The Government were then proceeding with 
the second summary settlement of the entire land of Oudh 
which they had annexed, and they were inviting applications 
from the existing proprietors. Shortly after her husband’s 
death, the widow, Rani Sadha -Bibi, executed the form of appli- 
cation Form A: on that form the names of the Malguzars were 
stated to be those of herself, Jamshed Ali and Ewaz Ali. The 





See next page. 
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FAZLE ALI KHAN. 
| 


[= | | 
Raja Ali ae Khan Ali Mardan Khan Rajab Ali Ahmed Bakhsh Khan 
(died in 1857, married (predeceased Ali (died issueless). (married Hubba Bibi). 
Rani Sadha "Bibi, who Bakhsh), : : 
died on 29th August, | 
1873). Nabi Bakhsh 
(predeceased Ali Bakhsh). 


Zenatun Nisan 
(died July, 1913). 


| 
Raja Jamshed Ali Khan Raja E R ‘Ali 
(died on 11th December, 1876). (died on a July, 1915). 


| 


| | 
Yar Moham- Dost Mohammad Mohammad Mus- Bashir-ud-din Iltifat Ahmad 


mad Khan (died on tafa (died on 30th (Plaintiff No. 2). (died on 10th 
(died on 29th March, October, 1920). November, 
31st January, 1917). | 1921). 
1924). Badar-ud-duja | 
| (Plaintiff No. 3). Five sons, who are 


Piaintiffs Nos, 4-8, 
Nisar Ahmad Ahmed Yar Khan 
(Defendant (died on 
No. 1). 5th December, 1924). 
Ishtiyaq Ahmed 
; Khan 
(Defendant No. 2). 


Rani stated that the estate was a Raj, without pattidars or co- 
sharers, and ancestral property, having been long in the pos- 
session of the family. She claimed the settlement with 
herself on the ground that she was the owner, in her 
husband’s place; she stated that the two nephews lived with 
her and under her control; she asked that Ewaz Ali should 
succeed her as owner. This application appears to have 
been provisionally granted, but on the 15th March, 1859, it 
was ordered by the settlement authorities that the settle- 
ment should be with the Rani and the two nephews jointly and 
a patta be granted accordingly. On the same day the patta was 
granted in the names of all three and a kabuliyat was executed 
by all three. The summary settlement was originally temporary 
in character, being limited to three years, but as the a i 
R—58 
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were apprehensive that their tenure might be uncertain and it 
was desired to dispel these fears, a letter was published by the 
Government of India declaring that “every taluqdar with 
whom a summary settlement has been made since the re-occu- 
pation of the Province, has thereby acquired a permanent 
hereditary and transferable proprietary right, namely, in the 
taluga for which he has engaged, including the perpetual 
privilege of engaging with the Government for the revenue of 
the taluqa.” The letter went on to provide for the prepara- 
tion of a list of taluqdars upon whom a proprietary right had 
thus been conferred and for the preparation of sanads to be 


_ issued to them. This letter constituted an act binding on the 


Government and as applied to the persons in question here, 
constituted the Rani and her two nephews, tenants-in-common 
of the taluqa and a sanad ought to have been issued to them 
accordingly. But in fact when the sanad for the taluqa was 
issued on the lith April, 1862, it was in the name of the Rani 
alone, and when lists were prepared under the Act No. I of 
1869, the name inserted was that of the Rani alone in Lists I 


= and II as the taluqdar. The main contention in this case has 


been that the succession to the property was governed by the 
Act, that is, that the Rani was taluqdar of the estate, and that 
the succession as under List JI was that of devolution upon a 
single heir : hence, it was claimed that Jamshed Ali as single heir 
succeeded his aunt in 1873, then he was succeeded, as he had 
no issue, by his only brother Ewaz Ali as heir, on whose death 
in 1915 the estate passed to his eldest son as heir, and finally 
to the latter's eldest son, the Ist respondent. The appellants con- 
tended that the estate was outside the Act altogether, and 
hence they were entitled to succeed in accordance with the 
Sunni Mohammadan law both in respect of the estate possessed 
by Ewaz Ali at his death and also in respect of that portion of 
the estate which before his death he had transferred to his 
second son Dost Mohammad; before their Lordships the former 
item was modified and it was admitted that one-third portion 
of the Mahona estate was within the Act as being the property 
of the Rani under the settlement, she being the registered 
taluqdar in respect of that share; the claim was therefore 
limited. to the two-thirds portion which was outside the Act. 
The Ist respondent while claiming that the whole estate was 
within the Act and that the Rani was the registered taluqdar, 
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alternatively claimed that by the custom.of the family, succes- 
sion was on the basis of single heirship and hence tbat in any 
case the estate of Ewaz Ali descended as he claims. Both the 
single Judge and the Chief Court in appeal have decided in 
favour of that latter contention. A question was raised whether 
the relevant custom of the family was that of the family of 
the Rani’s father or that of her husband. But her sole claim 
was to her husband’s estate as representing his family, and 
whatever grant was made to her by the Government was on 
that basis: all such grants were made by the Government as of 
lands which the Government had annexed as absolute owners, 
and though in the main the grants were made to former pro- 
prietors, the grantees held solely under the new title given by 
the Government. Their Lordships think that the Courts below 
were right in holding that the relevant custom, if material to 
be considered, was that of the Rani’s husband’s family. Itis 
immaterial whether the nephews are to be regarded as her 
husband’s heirs or her own since as both Courts have held, they 
were not only his, but also her heirs, being the sons of her own 
sister and nearest surviving relatives. 


It is necessary to trace as shortly and in as summary a 
form as possible the material events subsequent to the Govern- 
ment’s letter of the 10th October, 1859, whereby as at that 
stage the estate was jointly vested in the three persons as 
taluqdars, and to ascertain by what circumstances and with 
what consequences it came about that not only was the sanad 
granted to the Rani alone, but she alone was registered as 
taluqdar under Act I of 1869. The history has been examined 
with great care and completeness in the Courts below, especially 
by the Chief Judge, and may be summarised here. The Rant, 
as she had claimed at the outset to be owner of the estate, still 
persisted in that claim and resisted any attempt by her nephews, 
who were 24 and 21 years old respectively, to assert their rights 
or to acquire a share in the management or control. The 
settlement authorities seem from time to time to have been 
perplexed as to the position; at some periods they proceeded on 
the basis that all three persons were taluqdars, and at other 
times they treated the Rani as sole taluqdar, subject tp her 
providing due maintenance for her nephews and guaranteeing 
their succession as heirs. But on the 23rd August, 1861, all 
three parties came to an arrangement, eventually sanctioned by 


PG. 
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the Government, under which the Rani was to pay the nephews 
Rs. 1,200 a year and put them in possession of certain land as 
sir. On the basis, as it seems to their Lordships, of that 
atrangement the sanad was granted to the Rani in her sole 
Name: it was dated the 8th April, 1862. The Rani remained 
in possession though various disputes and contentions arose 
between her and her nephews between that date and the date of 
making up the lists under the Act I of 1869. No more than a 
reference to certain crucial matters during that period need 
here be made. Thus in 1864, the nephews were claiming to 
have the management taken away from the Ranibut without 
success. Then in 1868 comes a very important document, a 
deed of the Rani, dated the 28th April, 1868, registered at 
Lucknow, in’ which describing herself as taluqdar of 
Mahona she agreed that if the estate were left undivided 
in her possession as it was settled with her in the late 
summary settlement under the Government sanad in her 
name alone, she would never alienate the estate by will 
or otherwise during her lifetime and after her death the 
estate should remain in force with the nearest male heir or heirs 
as it might be decided. When the Act No.I of 1869 was passed 
and it became necessary to draw up the lists, the settlement 
authorities were in some doubt how to deal with the question of 
the Mahona estate. The authorities seem to have heard all the 
three parties who appeared before them, and it was eventually 
recorded on the file that a settlement of the disputes had been 
arrived at, so that the parties were all of one mind and that 
before entering the Rani’s name under List I under the Act, the 
succession of the nephews had been provided for. In fact the 
Rani’s name was entered in respect of the Mahona estate in 
List I and List II, and she continued in full possession till her 
death on the 27th August, 1873. When that happened, Jamshed 
Ali Khan applied for possession but his claim was contested by 
the younger brother, Ewaz Khan, on the ground that Jamshed 
Ali had agreed to give way to his brother: the dispute, however, 
was compromised on the terms that Jamshed Ali should have 
possession for life but without power to alienate, on condition 
of making certain allowances to Ewaz Ali, who was to have in 
remainder a life estate, which was to become an absolute estate 
in the event of Jamshed Ali dying without issue but Ewaz 
Ali leaving issue. These events in fact happened. On the 
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Ist February, 1875, Jamshed Ali was entered as taluqdar of 
Mahona in succession to the Rani. Jamshed Ali died on tbe 
llth December, 1876, and Ewaz Ali was duly entered as succeed- 
ing, as he in fact did, to the taluga. He died on the 24th 
July, 1915, and was succeeded by his eldest son Yar Mohammad 
Khan who died on the 3lst January, 1924, and was in turn 
succeeded by his eldest son, Nisar Ahmad Khan, the Ist respond- 
ent herein. In July, 1927, the suits Nos. 1 and 2 were 


* commenced. 


The numerous cases already decided by this Board in regard 
to the Oudh settlement do not afford any complete parallel to 
the problems raised in the present appeal. Act No. I of 1869 
defines a taluqdar as any person whose name was entered in the 
first of the lists mentioned in S. 8 of the Act: the Rants 
name was so entered. S. 10 provides that no persons should 
be considered taluqdars, except persons so entered and that the 
entry should be conclusive evidence of the fact. Hence the 
Rani must be considered as having been a taluqdar under the 
Act. S. 3 provided that every taluqdar with whom a summary 
settlement of the Government revenue was made between the 
lst April, 1858, and the 10th October, 1859, andi to whom 
before the passing of the Act, and subsequently to the 1st April, 
1858, a taluqdari sanad had been granted should be deemed to 
have thereby acquired a permanent heritable and transferable 
right in the estate named in the list attached to the agreement 
or kabultyat executed by such taluqdar when such settlement 
was made. The Rani fulfilled all these requirements, but the 
appellants rely on the fact that the summary settlement was 
made with her not as sole proprietor but as proprietor jointly 
with the two nephews: hence they claim that her rights were 
limited to that third which they now admit, though they previ- 
ously denied, became vested in her in accordance with the Act: 
as to the remaining two-thirds interest in the estate they claim 
that that interest never fell within the Act at all, but was and 
remained the property of the nephews under the summary 
settlement as confirmed by the Government’s letter of the 10th 
October, 1859, so that its descent was never affected by, the 
statutory rules prescribed in S. 22 of the Act or by the 
statutory presumption based on the placing of the estate in list IL 
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under S. 8, read with S. 10 of the Act. They claim that the 
rights so vested in the nephews could not be affected by the fact 
that the sanad was issued in respect of the whole estate in the 
name of the Rani alone, or by the fact that her name alone was 
entered in the lists under the Act. They contend that the 
sanad could not cancel rights already conferred by the Govern- 
ment and that the Act could nor divest rights which had already, 
been granted before it was passed. The latter contention, 
stated in the abstract, cannot be controverted: the principle is 
clearly laid down by the Board, though in regard to very 
different facts, in the case of Mohammad Abdussamad v. 
Kurban Husaini, though even in that case it had to be consi- 
dered whether, in Lord Lindley’s words, there had been “some 
family arrangement to the effect that the entries in question 
(that is in the statutory lists) should have been made and 
that the succession should be changed.” What the 1st respond- 
ent contends is that in the present case there was a family 
arrangement between the Rani and the two nephews, to the 
effect that notwithstanding the terms of the settlement of 1859, 
the sanad should be granted to her as sole owner and she alone 
should be entered in the lists under the Act as taluqdar on 
condition that she should not in her lifetime alienate the estate 
but leave it to descend to her nephews as her heirs under the 
Act and meantime in her lifetime pay them maintenance. It 
was on this basis, the lst respondent contends, that the sanad 
was granted to the Rani alone, and her name alone was entered 
in the.statutory lists. Their Lordships are of opinion that this 
Contention, as an inference of fact, is justified by the history of 
the events summarised in the earlier portion of this opinion. 
The legal position thereby constituted may, their Lordships 
think, be shortly stated to be that the full title conferred by the 
sanad and the entry in the statutory lists became vested in the 
Rani, but subject to the obligation under which she held that 
title, and in consideration of which the nephews withdrew their 
Opposition and the Government did what otherwise they 
certainly would not have done, that is, granted the sanad and 
made the statutory entry in a form which was inconsistent 
with the summary settlement. It is not necessary to deter- 
mine whether the obligation so assumed by the Rani is to 





.1. (1903) LR. 31 L A. 30:1 L. R. 26 A. 119 (P.C), 
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be deemed ` to constitute a declaration of trust or a P. C. 
covenant. It was, as their Lordships think, acted upon by the 
nephews and was binding on the Rani. The title conferred 
under the Act did indeed give the registered taluqdar the Nisar 
: i i Ahmad 
absolute legal title as against the State and adverse claimants Khan. 
to the taluqa, but it did not relieve the taluqdar of any equitable 
obligations, to which, with a view to the completion of the 
, Settlement, he might have subjected himself by his own valid 
agreement. Numerous decisions of this Board have recognised 
and enforced as against a registered taluqdar trusts or obliga- 
tions of this character: as instances reference may be made to 
such authorities as TAukrain Sookraj v. Government and Hasan 
Jafar v. Mukammad Askaria. The latter case shows that such 
a trust may be constituted by the undertaking or agreement of 
the grantee together with the fact that it was on such agreement 
or undertaking that the Government made the grant: as Lord 
Macnaghten said at p. 233: 


Whatever Karam Ali took under the summary settlement and the sanad 
which followed it he took as a gift from the Government. It was, of course, 
competent for the Government when making the gift to impose upon the reci- 
pient of their bounty any terms they pleased not inconsistent with the law. If 
the intention of the Government is clear, ıt cannot make the least diference 
whether the terms were imposed by the Government of its own motion, or 
suggested by the grantee and assented to by the Government.” 


There the sole grantee had given assurance that he would 
admit his former co-sharers and he was held to be a trustee 
accordingly. In the present case, in their Lordships’ opinion, 
the Government made their final grant on the terms of the 
Rani’s registered deed of the 28th April, 1868, and she was 
bound accordingly. Indeed she never disputed that. In this 
case, however, the real difficulty is that the grant to the Rani 
alone constituted by the sanad and entries in ihe lists under the 
Act of 1869 conflicted with the title conferred under the letter 
of the 10th October, 1859. According to that latter title the 
Rani was co-sharer with her two nephews; the case therefore 
differs from the cases previously decided where consistently 
throughout the grant has been to the single donee who has then 
been held bound by a trust in favour of the co-sharers in their 
due shares. Such a case was Kedar Nath v. Ratan Singhs. 
The converse case of a discrepancy between the title under the 
summary settlement and that under the sanad and Act of 1869 

1. (1871) 14 Moo. L .A.-112, 


2, (1899) L.R. 26 I. A. 229; L L. R. 26 C. 879 (P.C). ` f 
3. (1910) L. R. 37T. A. 161: I. L. R'JZA. 415: 20 M. L. J. 900 (P.C). 
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is afforded-by the authority already cited herein of Mohammad 
Abdussamad v. Kurban Husaini: it was held on the facts of that 
case that entries in the lists of Act I of 1869 had not changed 
the succession, which depended on the settlement of 1859, but 
Lord Lindley, as already noted in this opinion, was prepared to 
contemplate that the entries would have changed the succession 
if made in accordance with a family arrangement to that effect. 
This is exactly what the lst respondent contends has happened 
in this case. Indeed, from the standpoint of the co-sharers it 
does not appear to make any practical difference whether the 
family arrangement was made before the summary settlement 
or after the summary settlement but before the grant of the 
sanad or the making of the entries under the Act, though no 
doubt it is matefial from the standpoint of the Government, 
who would not change from the terms of the summary settle- 
ment of 1859 unless convinced that a relevant family 
arrangement had been arrived at. In the present case, as their 
Lordships have already explained, the Government were 
convinced of that fact at the two crucial epochs, that is on the 
issue of the sanad and the making of the entries under the Act, 
though it is true that in the various intervening disputes and 
discussions there were periods when occasional confusion and 
uncertainty existed in the minds of the settlement authorities. 


On the whole their Lordships conclude that the settlement 
of 1859 was duly varied in accordance with a family arrange- 
ment and the effect of the sanad of 1862 and of entry in the 
lists under the Act No. I of 1869 was to vest the whole estate 
in the Rani as taluqdar under the conditions of the Act, though 
subject to beneficial rights in the nephews to receive from her 
the agreed maintenance and to succeed to the estate in the 
agreed order of succession, and to be guaranteed that she would 
not alienate the estate. All this was duly carried out and when 
the estate came to Ewaz Ali the beneficial rights had become 
merged and had expired and the absolute title, both legal and 
equitable, vested in him as taluqdar under the Act with succes- 
sion to a single heir. In due course the respondent succeeded 
as single heir to his father. It follows that the claim of the 


appellants fails in regard to Suit No. 2. The same result 


follows in Suit No. 1. The property there in question was part 





t 


e 1. (1903) LR. 31 I. A. 30: I. L. R. 26 A. 119 (P.C). 
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of the taluqdari estate and was transferred by Ewaz Ali when 
taluqdar to his younger son Dost Mahommad. When the 
latter died, the property followed the same line of devolution to 
a single heir under S. 14 of Act I of 1869 as amended by the 
United Provinces Act III of 1910, and thus in due course 
became vested in the respondent. 


This conclusion renders it unnecessary to consider the 
alternative case set up by the lst respondent, vis., that if he 
failed in his contention that the succession was governed by the 
Act he was still entitled to claim the same rights as heir on the 
ground of the custom of the family. Their Lordships will 
only say that if, contrary to their opinion, Act No. 1 does not 
govern the succession they are in full accord with the reasoning 
of the Chief Judge that the respondent has established a custom 
of the family of descent to a single beir. Their Lordships need 
not repeat the Chief Judge’s careful analysis of the evidence 
which, in their opinion, is sufficient to establish the custom quite 
apart from the presumption given effect to by the Board in 
Murtasa Husain Khan v. Mahomed Yasin Ali Khani that 
on the death of a taluqdar, property outside the taluqdari estate 
descends in the same way as the taluga, in this case to a single 
heir under List II. On any view Ewaz Ali must have been 
deemed, 1f their Lordships had accepted the appellants’ main 
contention, to have been a registered taluqdar, holding as 
taluqdari estate the one-third share of Mahona, of which in that 
view the Rani was registered taluqdar, and hence the presump- 
tion would apply to the residue of the property which he 
possessed on her death. It is true that this presumption is 
rebuttable, but the appellants called no evidence to rebut it. The 
custom would apply to the property which was the subject of 
Suit No. 1. 

In the result, their Lordships are of opinion that the appeal 
fails on all points, and should be dismissed with costs, the 
decrees of the Chief Court of Oudh being affirmed. 

They will humbly so advise His Majesty. 

"Solicitor for appellants: Harold Shephard. 
Solicitor for respondents: H. S. L. Polak. 
K.J.R. ‘Appeal dismissed. 


1, (1916) L. R. 43 I. A. 269; L L. R. 38 A. 552: 31 M. L. J. 804 (B.C). 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. | 


PRESENT:—Lorp ATKIN, Lorp THANKERTON,  LORD 
WRIGHT, SIR LANCELOT SANDERSON AND SIR GEORGE LOWNDES. 


Dwarkanath Varma and Gaya Prasad .. Appellanis* 
v. 
The King-Emperor .. Respondent. 


Criminal Procedure Code (V of 1898), Ss. 4 (1) (A), 194 and 342— 
Letters Patent, Patna, clause 17—Es-oficio tnformation eskhibited by 
Government Advocate—Contents of—Criminal appeal to Privy Cownctl— 
Convictions quashed—Serious miscarriage of justice. 

Semble: The High Court, Patna, has jurisdiction to try persons against 
whom the Government Advocate, with the previous sanction of the Local 
Government, has exhibited an ex-officio information (vide clause 17 of the 
Letters Patent, Patna, and S. 194 of the Criminal Procedure Code, and the 
definition of “ Advocate-General” in S. 4 (1) (A) of the Code). 

An ex-officio information should contain a statement of the charge as 
certain and detailed as an indictment. Allegations as to the opinion of the 
executive, likely to be very prejudicial to tHe accused, should not be included 
in a criminal information, 

Under S. 342 of the Criminal Procedure Code, it is the duty of the 
Court, before drawing an adverse inference against the accused on any point, 
to call his attention to it and ask for an explanation. 

The appellants were tried before a Bench of three Judges of the High 
Court, Patna, and a special jury, on an information exhibited by the Govern- 
ment Advocate pursuant to clause 17 of the Letters Patent, Patna, and S. 194, 
Criminal Procedure Code, and were convicted of perjury and conspiracy to 
fabricate false evidence, and sentenced to long terms of imprisonment. 

Held, by the Privy Council, on a review of the whole evidence, (1) that 
there was no evidence whatever upon which the appellants could properly 
have been found guilty, (2) that they had been wrongly convicted and the 
convictions must be set aside, and (3) that the appellants, persons of un- 
blemished reputation, had been the victims of a serious miscarriage of 
justice. 

Consolidated appeals No. 111 of 1931 from convictions 
and sentences by the High Court, Patna, dated the 4th June, 


1930. 

Abdul Majid for appellant, Dwarkanath Varma. 

Sir Dawson Miller, K. C. and St. John Hutchinson for 
appellant, Gaya Prasad. 

Dunne, K. C. and Wallach for respondent. 

27th January, 1933. Their Lordships’ judgment -was 
delivered by 

Lorp ATKIN.—These are two appeals against conviction and 
sentence by the High Court of Judicature at Patna. ‘The appeal 





* P, C. Appeal No. 111 of 1931. 27th January, 1933. 
Patna Appeals Nos. 45 of 1930 and 9 of 1931. 
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of Gaya Prasad was brought by special leave of the Privy 
Council after an application for leave to appeal had been refused 
by the High Court. The appeal of Dwarkanath Varma was by 
leave of the High Court granted after the special leave had 
been given to the other appellant. Both appeals were consoli- 
dated by order of the High Court. The accused were tried 
before a Bench of the High Court consisting of the Chief 
Justice and Kulwant Sahay and Dhavle, JJ., and a special jury 
of nine persons, on an information exhibited by the Govern- 
ment Advocate by the direction and with the sanction of the 
Local Government pursuant to S. 17 of the Letters Patent 
constituting the High Court and S. 194 of the Code of Criminal 
Procedure, 1898. The appellant, Gaya Prasad, an Assistant 
Civil Surgeon, hereinafter called the doctor, was convicted of 
perjury and sentenced to five years’ rigorous imprisonment; the 
appellant Dwarkanath Varma, a Sub-Inspector of Police, 
hereinafter called the Sub-Inspector, was convicted of conspiring 
with Ritbhanjan Singh, Subedar Singh and Ramdhani Singh 
and Gaya Prasad Ao fabricate and give false evidence in Court 
with the intent to procure conviction for a capital offence of 
six named persons in breach of S. 120-B of the Indian Penal 
Code; and was also convicted of fabricating evidence in six 
particulars intending to cause the same six persons to be 
convicted of culpable homicide amounting to murder in breach 
of S. 194 of the Indian Penal Code. He was sentenced on each 
of these charges to 10 years’ rigorous imprisonment, the 
sentences to run concurrently. 

At the conclusion of the appeal their Lordships announced 
that they would humbly advise His Majesty to allow both 
appeals and to set aside the convictions, and would give their 
reasons later, as they now proceed to do. 

The case was one of some complexity involving questions 
of considerable medico-legal interest. It has resulted in a mis- 
carriage of justice which has caused two persons of apparently 
hitherto unblemished reputations to be wrongly convicted of 
serious Offences and to receive sentences of long terms of 
imprisonment, part of which they have had to undergo. It will 
be necessary to go into some detail in order to explain in what 
circumstances this unfortunate result occurred. 

On the 2nd August, 1928, the Sub-Inspector, who was 
stationed at Rohtas in the Province of Bihar and Orissa, was in 
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the course of his duties when in the afternoon complaint was 
made to him by two men, Ritbhanjan Singh and Subedar Singh, 
of the village of Balbhadarpur, that at about 2p. m. of that 
afternoon they and Ramdhani Singh had seen in Ritbhanjan’s 
paddy field six men, Issardeyal Singh, Sheotahal Singh his son, 
Lokan Singh, Muneshwar Singh and Mundrika Singh (sons of 
Lokan) and Jitu Singh assaulting Rhitbhanjan’s nephew, 
Jamadar Singh, with kicks, blows and sticks. Jamadar Singh 
told them that the bullocks of Issardeyal and Lokan were 
grazing in the field and that he was driving them away to 
impound them when he was attacked. The three men carried 
Jamadar to the village and there he died. They had left the 
dead body on the ground and had run to report the occurrence 
to the Sub-Inspector. Proceeding to the village he met 
Issardeyal and Muneshwar; they denied the charge, and 
alleged that while in their field they had been told by Dhan- 
mantia, daughter of Lokan, that Jamadar had died; and that 
Jamadar’s relations had assaulted Phulkumari, a female relative 
of Issardeyal, on the ground that by witchcraft she had 
brought about Jamadar’s death. They said that Jamadar had 
been ill of cholera for three or four days and had died of 
it that day. The Sub-Inspector proceeded to make inquiries. 
In the result he arrested the six accused men for murder. 
He came to the conclusion that the story of the assault 
on the old lady was false. That same evening, in accordance 
with his duty, he dispatched the body of Jamadar for post- 
mortem examination to the nearest civil surgeon who wasat the 
hospital at Sassaram, 50 miles away. With it he sent four 
bearers for the body had to be carried by hand on a kkatol : and 
an escort of three police officers under Constable Girwar Singh, 
who was entrusted with the necessary documents, accompanied 
by two relatives. The documents should have included the 
surathal, or inquest report, which was drawn up by the Sub- 
Inspector and the challan which described the escort and the 
circumstances in which the post-mortem was required. It is 
clear that by mistake two copies of the challan alone reached the 
doctor. The material part of it isin the column marked [5] 
“History of the cause of death which is at present ascertained.” 
“As far as is known of the case at present the death of the 
deceased is said to have been due to severe assault by means of 
blows, kicks and butt ends of sticks. The deceased complained 
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of severe pain on the left side of the chest before he expired. 
No apparent mark of injury is found on the person of the 
deceased.” The body reached the hospital on the morning of 
the 4th August, and the post-mortem dissection began at about 
10-30 a. m., 5. e., 42-43 hours after death. Decomposition had 
obviously commenced. The doctor in charge of the hospital 
was the appellant Gaya Prasad. He was a young medical 
practitioner who took his degree of M. B. at Calcutta University 
in 1925 and had been appointed Assistant Surgeon by the 
Government of Bihar and Orissa in June, 1926, and in August, 
1928, was on duty at the hospital Sassaram. His chief, Dr. Tarak 
Nath Mittra, was at that time stationed as Civil Surgeon at 
Arrah. In that capacity he would have submitted to him the 
post-mortem reports sent out by the Assistant Surgeons at the 
various hospitals in this district as was done in thiscase. The 
doctor duly made the post-mortem examination and filled up the 
report. As the case against him turns on this report it is 
desirable to set it out verbatim. 
Station—Sassaram, dated 4.8.28. 

1. Name, caste and residence, if known—Jemadar Singh, of Bal- 
bhadarpur, police station, Rohtas. 

2, ‘Sex and age—Hindu Male, aged 28 years. 


Hence brought. 


Village—Balbhadarpur. 

Police station—Rohtas, 

Distance from dead house—50 miles. 

Names of constables and relatives accompanying the corpse— 
(1) Girwar Singh, (2) Jharul Dusadh of Anandichak, (3) Jagpat Lall of Pur- 
nadih, (4) Subedar Singh, (5) Birich Singh. 

Date and hour. 


7. Of despatch from village—8 Pr. m., 2.8.28. 

8. Of arrival of dead house—9.45 a.m., 4.8.28. 

9. Of post-mortem examination—10.30 a. m., 4.8.28. 

10. By whom identified to medical offcer—(1) Constable Girwar Singh, 
(2) Choukidar Jharul Dusadh of Anandichak, (3) Dafadar Jagpat Lall of 
Purnadih, (4) Subedar Singh of Balbhadarpur, (5) Birich Singh of 
Balbhadarpur. 

11. Clothes and articles sent in with corpse—(1) Maskin dhoti 1, 
(2) Markin gamcha 1, (3) Motia dohar 1, (4) Janaoa (sacred thread) 1, 
(3) Danda 1. 

12. Remarks—No Surathal was supplied by the S. I. Rohtas nor there 
is any mentionof name or address on challan certificate. The nameand 
address is got from the command certificate. 


I.—EXTERNAL APPEARANCES. 


1. Condition of subject-stout, emaciated, decomposed, etc.—The 
deceased is of average built R.M. passing—Sinuous fluid from the mouth and 
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lips and nostril was coming out. Pupils were dilated. Mud was on all the 
exposed parts of the body mouth slightly open. 

2. Wounds-position, size, character— 

3. Bruises, position, sire, mnature—(1) 5 ecchymosises uregular ante 
mortem over the pit of the stomach just over and around the ritisternum 
more on the abdomen in an area of 3 inches, (2) Slight scratch with ecchy- 
mosis on the right side of back, 1} inches above the waist. 


4. Mark of ligature on neck, dissections, etc. 
IL—CraniuM AND SPINAL CANAL. 
1. Scalp, skull and vertebræ—NiL 
2. Membranes—Congested. 
3. Brain and spinal cord— Congested the cerebrum slightly decomposed. 
TII.—THorax. 


_ 1. Walls, ribs and cartilages— 
2. Pleura— 
3. Larynx and trachea— 
4, 


Right lung—Highly congested, specially at the base and posterior 
side. 

5. Left luong—Highly congested. 

6. Pericardinm—Pericardial cavity contained 4 ounces of bloody fuid 
and some clot. 

7. Heart—The right auricle at the antero latteral was ruptured. Both 
chambers empty. 


8. Large vessels—Full of bloody fluid. 


IV.—ABDOMEN, 
1 Walls— 
2 Peritonium— 
3. Mouth, pharynx and csophagus— 


4, Stomach and its contentse—Was congested outside and inside con- 
tained some gas and one and a half of fecal matter. There was some bile 
stain on the part surface of it 


5. Smallintestine and its contents—The duodenum was ruptured on 
the latteral aspect just where the bile duct opens into it. 


6. Large intestine and its contents—A linear rent of the ascending 
color just at the bend of the hepatic flexture. 


7. VLiver—Ruptured at ome place. See detail description to injury. 
Weight, 164 ch. 

8. Spleen—Weight, 64 ch. 

9. Kidneys—Left. Weight, 3 inches. Right kidney was ruptured. 
Weight, 34 ch. See detailed description of injury. 

10. Bladder—Full, about 6 ounces of urine. 

11. Organs of generation, external and internal— 


V.—MouscLe AND Bones. 


1. lnjury— 

2. Disease or deformity— 
3. Fracture— 

4. Dislocation— 


VI— Morr DETAILED DESCRIPTION OF INJURY OR DISEASE. 
1, Five ecchymosis over the pit of the stomach as described was 
more on the abdomen than on chest over and around the zitisternum 
to an area of 3 inches, ante-mortem. 
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2. Scratch with ecchymosis on the right side of the back 14 inches 
above the waist. 

3. Congestion of the brain and membranes. 

4. Pericardial cavity contained 4 ounces of bloody fluid with some clot, 

5. A linear rupture of the right auricle ł inch long and finch broad, 
direction being from above downwards and taking on the antero latteral 
aspect near the opening of the superior vinacava, 

6. Both chambers empty. 

7, Abdominal cavity had fecal odour and some fluid was in it. 


8. Stomach was congested both inside and outside there was bile stain. 
It contained 1} ounces of fecal substance. 

9, A linear rupture of the second part of the duodenum} inch by 
¢ inch extending from above downwards on the antero latteral aspect near 
the opening of the bile duct into it. 

10. A linear rupture of the ascending colon on the antero latteral aspect 
3 inches by 4 inch just at the zenu of the hepatic flexture, 4 inch of the rent 
was above the zenu and 24 inches below it, from above downwards. 


11. A linear rupture of the liver 4 inch by 4 inch on the posterior side 
4 inch above the lower margin of the right lobe. The direction being parallel 
to the lower margin. 

12. A linear rupture of the right kidney 1 inch by 4 inch on the poste- 
rior aspect 4 inch from the hilum. The direction being from above down- 
wards and innerwards. 

VII.— OPINION or Sus-AssisTANT SURGEON AS TO CAUSE OF DEATH. 


In my opinion death is due to shock due to the injuries detailed above. 
(Signed) G. Prasan, Assistant Surgeon, 


Dated 4.8.28. 
VIIL—Raewarkxs BY CIVIL SURGEON. 


I agree. 
(Signed) T. N. Mrrrpa, 
Civil Surgeon of Skakabad. 
Their Lordships will revert to this document later. In the 
meantime it is desirable to notice that the information received 
in the challan that the death of the deceased was supposed to 
have been due to severe assault by means of blows, kicks and 
butt ends of sticks appeared to have been confirmed by the very 
serious internal injuries found to exist. One of the constables 
stated at the doctor’s trial that he had told the doctor that the 
man had died of ras disease, a disease which is variously des- 
cribed by witnesses as being due to constipation, over-eating and 
purging or vomiting. No one at the trial suggested that the 
condition described indicated such a disease. The doctor, in 
his statutory explanation, denied that he had been so told; but 
it seems reasonably obvious that no one who found the appear- 
ances mentioned, and believed that they were the result of an 
assault before death, would attribute any importance to such a 
statement by a constable. . 
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The report was handed to the constable in charge and was 
‘taken back by him to the Sub-Inspector, whom it reached on 
the evening of the 5th August. It appeared to the Sub-Inspec- 
tor and to his superior officers who now took up the investiga- 
tion to afford irresistible evidence that the story of the prosecu- 
tors was true and that the story of the accused as to the man 
having died a natural death was false. On the 8th August the 
Superintendent of Police and the Deputy Superintendent arrived 
at Rohtas. The Deputy Superintendent of Police went to the 
village and examined the witnesses for himself. The Superin- 
tendent examined various witnesses at Rohtas and instructed 
the Sub-Inspector to obtain further evidence from the Assistant 
Surgeon as to the cause of each of the various injuries received 
by the deceased and the weapon used in inflicting them. The 
doctor had then left Sassaram and was stationed at Arrah, 
where the required information was obtained. It is as 
follows :— 


Docrok GAYA PRASAD, 

Will you kindly let me know your opinion on the points suggested by 
the S. L The reply may be sent per bearer as the case is being delayed. 
simply for want of your opinion on these points. 

(Signed) R. N. SINHA, 
D, S. P., 19.8.28. 


The probable cause and nature of weapon inflicting the injuries are as 
follows :— 

1, May be caused by severe blows or with blows by the ends of blunt 
weapons, ¢.g., lathi and the like or might be due to friction against rough 
surface. 

2. Same as No. 1. 

Congestion of the brain might be due to the injuries described. 
Might be due to hypertension and rupture. 
Same as No. 4. 

6. In this case due to blow given onthe pit of the stomach and subse- 
quent hemorrhage and clot in the pericardial cavity. 

7. Abdominal cavity had the odour due to rupture of the large intestine 
due to the blow over the kidney region (No. 2). 

8. The staining of the outside stomach of bile is due to the rupture of 
the duodenum due to blow over the pit of the stomach (No. 1). The evidence 
of fæcal substance ought to be accounted for the anti-perstalsis of the rup- 
tured large intestine (4.¢., vomiting caused by the rupture of the large 
intestine). 

9, Due to blows given over the pit of the stomach and sides of the 
abdomen and back. The blows must have been severe and may have been 
inflicted by blunt ends of lathis or some such ee weapon or fist or heel 
and the like. 


10. Same as No. 9. 
11. Same as No. 9. 
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12. Same as No. 9. 
(Signed) G. Prasan, A.S., 


Arrah, 20.8.28. 


On the 30th August the accused appeared before the 
District Magistrate, when most of the prosecution witnesses 
were called, including the doctor. Cross-examination was 
reserved. The doctor’s evidence merely repeated the post- 
mortem report together with his further report as to the cause 
of the particular injuries. He added that the deceased would 
ordinarily die within two hours after receiving the injuries and 
might have been in a position to make a coherent statement up 
to the time of his death. At a further hearing before the 
magistrate defendants’ advocates gave notice that they wanted 
to cross-examine the doctor at the Sessions Court and that 
they would file a list of defendants’ witnesses on the 10th 
September. On that day the list was filed and the accused 
committed to Sessions on the charge of murder. 


On the 5th-8th December, 1928, the charge was heard 
before the Sessions Judge and four assessors.” On the 5th 
December the doctor was called and the complete record of 
his evidence given to the Court is as follows :— 


Copy of deposition of Dr. GAYA Prasan, Assistant Surgeon, before the 
Sessions Judge, on the Sth December, 1928, 
Deposition in Lower Court read out and admitted under S. 509, Crimi- 
nal Procedure Code. 
Further examined. 
There was no sign of cholera. The man did not die of cholera. 


I found fecal matter in the body cavity. It was semi-solid. It wasa 
healthy stooL 


The deceased must have received a number of blows, probably twenty. 


Cross-Examined, 


"don’t question the persons who bring a corpse to me. I depend on the 
documents sent to me by the police. 

In some cases it may be difficult to say whether ruptures of internal 
organs are ante-mortem or post-mortem. I did not specially examine for 
traces of cholera. 

To Court.—In my opinion the rupture of the organs was ante-mortem, 
The congestion of blood in some of the organs and the anti-peristaltic action 
of the intestines causing the feces to come back into the stomach indicated 
this. At the sites of the ruptures there were clots of blood indicating that 
the injuries were ante-mortem. 


I can’t say how many hours before my examination he died. 
Cross-examined by permission. 


_ In some cases it is very difficult to differentiate between ante-mortem 
injuries and injuries inflicted just after death. 
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The whole of the first paragraph of his answer to the 
Court was at the present trial assigned as perjury, on which 
he was convicted. The accused were convicted of murder by 
the Sessions Judge and sentenced to death. They appealed to 
the High Court, and on the 9th January, 1929, the High Court 
affirmed the conviction, but reduced the offence to culpable 
homicide not amounting to murder, and altered the sentence to 
imprisonment for life, except for a younger prisoner whose 
sentence was reduced to 10 years’ imprisonment. 


After the conviction of the accused before the Sessions 
Judge Phulkumari had been charged before the magistrate 
under section 182 of the Indian Penal Code with giving false 
information to the police as to the assault on her. It is note- 
worthy that when the charge was heard on the 26th January, 
1929, she pleaded guilty. The note of the District Magistrate 
on the order sheet is as follows :— 

“ Accused pleads guilty and her statement recorded. She is an old 
woman. She admits to have lodged the false information with the police in 
order to create defence for her relations who were accused in a murder case 
and who have already been convicted and transported for various terms. 
Under the circumstances I think it would meet the end of justice to take a 
lenient view of the case. Musammat Phulkumari is convicted and sentenced 


to suffer simple imprisonment for one month as she is too old to undergo the 
sentence of hard labour.” 


Any question as to the murder of Jamadar now seemed to 
be settled. But dramatic developments soon occurred. The 
village was in a state of unrest at the result. In particular 
Issardeyal’s wife was untiring in seeking to establish that injus- 
tice had been done. The police authorities directed Mr. A.R.P. 
Sinha, the Deputy Superintendent of Police at Patna, to hold 
an inquiry. As the result of his report and further inquiries 
by higher police officials the Local Government appear to have 
been satisfied that a miscarriage of justice had taken place. 
They remitted the unexpired portion of the sentence on the six 
convicts, and in January, 1930, appear to have directed the 
Government Advocate to exhibit an ex-officio information 
against the three original accusers Rhitbhanjan, Ramdhani and 
Subedar, who will hereafter be called the prosecutors, and the 
Sub-Inspector for fabricating and giving false evidence on a 
capital charge. i 

The power to exhibit an information to the High Court is 
given by S. 194 (2) of the Criminal Procedure Code, 1898, 
whieb provides that with the sanction of the Local Government 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 475 


the Advocate-General (which term by the definition clause S. 4 
(1) (a) includes Government Advocate), may exhibit informa- 
tions for all purposes for which His Majesty's Attorney- 
General may exhibit informations on behalf of the Crown in 
the High Court of Justice in England. By S. 1 (d) the High 
Court may make rules for carrying this section into effect; but 
no rules appear to have been made. By S. 17 of the Letters 
. Patent constituting the High Court at Patna, the High Court is 
given original criminal jurisdiction to try any person residing 
in places within the jurisdiction of any Court subject to its 
superintendence on charges preferred by any magistrate or 
other officer specially empowered by the Government in that 
behalf. Their Lordships do not propose to determine finally 
the question of jurisdiction raised by the appellants’ objection 
to the procedure in this case. They content themselves with 
saying that as at present advised the section of the Criminal 
Procedure Code and the clauses of the Letters Patent appear 
to show the objection to be ill founded. 


The procedure was in any event novel, and their Lordships 
are unable to commend the forms adopted. It is well estab- 
lished that an ex-officio information should contain a statement 
of the charge as certain and detailed as an indictment. The first 
document filed by the Government Advocate was styled a peti- 
tion exhibiting an information in the matter of Ss. 184 and 195 
of the Criminal Procedure Code not under S. 194 at all. Later 
amendments refer to it as an information exhibited under 
S. 194. The so-called information entitled in the matter of the 
Sub-Inspector and the three prosecutors sets out the facts of 
the original trial, recites the attitude taken up bv the public in 
the village, and the subsequent police inquiries, and states that 
the Local Government were satisfied that the whole case against 
the accused Muneshwar and others was false and had directed 
the release of the original accused and feel that the fresh 
materials upon which they came to this conclusion should be 
placed before their Lordships so that their Lordships might 
take such action as they might think proper. It is to be observed 
that no criminal charge is formulated against any one; and the 
allegations as to the opinion of the executive are quite out of 
place in a criminal information, likely to be very prejudicial to 
the accused, and ought never to have been included, The High 
Court, however, seem to have thought that they were justified 
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in ordering the four accused to be arrested. On the 6th March 
the Government Advocate applied to amend the original in- 
formation by adding a paragraph that the petitioner, having 
carefully examined the papers, also came to the conclusion that 
grave miscarriage of justice had occurred, due to the conduct 
of the 4 accused, and that there were strong reasons to believe 
that the accused had committed offences under Ss. 120-B and 
194 of the Indian Penal Code. The form of this amendment 
does not appear to be much better than the original. On the” 
same day, however, the Government Advocate did file an in- 
formation with detailed charges against the accused. The first 
five paragraphs repeat the statements in the original informa- 
tion, and are subject to the criticism already made. Para. 6 
formulates the charge of conspiracy against the four accused 
and is as follows :— 

“6. That your petitioner charges the opposite party above-mentioned, 
vts.:—(1) Dwarka Nath Varma, (2) Ritbhanjan Singh, (3) Subedar Singh, 
and (4) Ramdhani Singh, that they between the 2nd and the 20th day of 
August, 1928, at Balbhadarpur, Sassaram, and other places in Shahabad 
agreed among themselves to fabricate and to give false evidence in Court with 
the intent to procure conviction for capital offence of (1) Muneshwar Singh, 
(2) Mundrika Singh, (3) Lokan Singh, (4) Issardeyal Singh, (5) Jitu Singh, 
and (6) Sheotahal Singh, residents of Balbhadarpur, police station, Rohtas, 
and thereby they committed an offence punishable under section 120-B of the 
Indian Penal Code, and within the cognizance of this Court.” 

Paragraph 7 in the first part formulates the charge of 
perjury against the Sub-Inspector as follows :— 

7. That your petitioner charges accused Dwarka Nath Verma as 
follows :— 


That he on the 6th day of December, 1928, at Arrah, in the course of 
trial No. 37 of 1928, before the Sessions Judge of Shahabad, made the 
following statements, each of which he knew or had reason to know tobe 
false :— 

(a) “I recorded the First Information Report (Exhibit No. 1) at 
Tipa Pahari. It was at 3 p.m.” 

(b) “ The corpse was covered with mud.” 

(c) “I then went to the place of assault, In several sub-plots I 
found marks of grazing and of the feet of cattle. In one plot where the 
assault was said to have taken place I found marks of men’s feet and disturb- 
ance of the mud and seedlings as if there had been a struggle.” 


(d) “ Then I examined Ramnandan Singh before 7 r.m.” i 
It then formulates the charge against the Sub-Inspector of 
fabricating false evidence as follows :— 
And he fabricated the following evidence to wit :— 


(a) So wording the First Information Report that it appeared as 
drawn up and signed at Camp Tipa Pahari while in fact it was done at 
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(b) Falsely recording the statement in Diary No. 1, dated 2.8.1928, 
vE. — 

“ No. 5 (Ramchandar Chaubey) stated that he was uprooting seedling 
in the field of Ramdayal Singh near village Uli He was alone there. 
Ramkhelawan Dusadh and Tulsi Dusadh, sons of Harungi Dusadh, of 
Balbhadarpur, who were bringing bundles of seedling from the field of 
Ramdayal from near the Ahra of the village, told him that some fighting 
was going on near the field of Ritbhanjan Singh for grazing the field with 
bullocks. They did not name the members of the party. As he was far off 
he could not see nor he went there.” 


(c) Falsely recording the statement in Diary No. 11, dated 3.8.1928, 
vis. :— 


“I came to the field of occurrence andas pointed out by the complainant 
I found marks of bullocks, hoofs in the field and outside on the western side 
both directing to and from the field I found marks of rustling on the 
ground in the seventh portion. The plants of that place have been crushed 
in about 10 yards and the ground thoroughly trampled with footsteps.” 


(d) Falsely recording statement in Diary No. 11, dated 3.8.1928, 
vis, :— 

“ Examined Gopi Koeri, of UIL He said that he never went to village 
Balbhadarpur to treat Jamadar Singh or any one... and in the afternoon 
went to Nauhatta Bazar and in the afternoon he heard there that Jamadar 


Singh had been killed in a Marpit while taking cattle to the pound from his 
paddy field by some men of his village.” 


(e) Falsely recording the statement in Diary No. 111, dated 
4.8.1928, vis. :— 


“Ihad a talk with several men of Naudiha, Anandichak and Nimhat 
and came to learn confidentially that this case was quite true and that the 
case of the Musammat Phul Kuer was totally false.” 


(f) Falsely recording the statement in Diary No IV, dated 5.8.1928, 


TAS. :— 


“He (Girwar Singh) has brought the result of the post-mortem 
examination” 


(g) Falsely recording the statement in Diary No. VI,- dated 
7.8.1928, vis. : — 


“From the face of Tulsi it appears that he is concealing the truth I 
tried my best to find out the truth from him but in vain, as he seemed to 
have received a very strong tutoring.” 


(k) Falsely antedating the initial on the post-mortem report. 
Intending thereby to cause or knowing it to be likely that he will thereby 
cause the following five persons :— 


“ (1) Muneshwar Singh, (2) Mundrika Singh, (3) Lokan Singh, (4) 
Issardeyal Singh, (5) Jitu Singh, and (6) Sheotahal Singh, residents of 
Balbhadarpur, police station, Rohtas, to be convicted of the offence of 
culpable homicide amounting to murder which by the law of British India is 
capital, and thereby committed an offence punishable under S. 194 of the 
Indian Penal Code and within the cognizance of this Court.” 


The information then proceeds to charge each of the other 
three accused with perjury in their story of the assault and 


Rhitbhanjan and Subedar with fabricating false evidence in 
smearing the dead body of Jamadar with mud. 
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On the same day the trial having been fixed for the 24th 
March, the Government Advocate exhibited an information 
against the doctor which is as follows :— 


The humble petition of the above-mentioned petitioners 
Most respectfully sheweth :-— 

1. That your petitioner craves leave to invite your Lordships’ attention 
to the information exhibited by him on the 16th January, 1930, and the 
supplementary petition filed by him containing particulars of charges against 
the opposite party named and specified in the said petition. The petitioner 
prays that the said petition and the annexures thereto be also treated as parts. 
of this petition. g 

2. That the opposite party, Dr. Gaya Prasad, is an Assistant Surgeon, 
and in the month of August, 1928, he was posted as such in the sub-division 
of Sassaram in the district of Shahabad. 

3. That on the 4th August, 1928, the said Gaya Prasad held post- 
mortem on the dead body of a Jamadar Singh at Sassaram Hospital, and - 
made a report upon examination of the injuries found on the person of the 
said Jamadar Singh that these were caused before his death, and that he had 
died from the effects of the said injuries. 


4. That asa result of the enquiries held by Mr. A. K. P. Sinha, Deputy 
Superintendent of Police, C. I. D., Patna, and Mr. Sealy, Deputy Inspector- 
General of Police Crimes, Patna, which are more fully described in 
3 and 4 and 6 of the petition filed by the petitioner on the 16th January, 
1930, it appears that the said report was deliberately false inasmuch as the 
injuries found on the person of Jamadar Singh were inflicted after death. 


5. That the petitioner has examined the papers and materials connected 
with the enquiry above-mentioned and has come to the conclusion that 
there are good and sufficient reasons to believe that the opposite party above- 
named had committed various offences under the law, and your petitioner 
with the sanction of the Local Government invites your Lordships’ attention 
to the information contained in the annexures to the petition filed on the 16th 
January, 1930, and begs.to charge the accused on counts more particularly 
stated hereunder. 

6. That your petitioner charges the said Dr. Gaya Prasad that he with 
(1) Dwarka Nath Verma, (2) Ritbanjan Singh, (3) Subedar Singh, and (4) 
Ramdhani Singh between the 2nd and 20th August, 1928, at Saasaram and 
other places in Shahabad agreed among themselves to fabricate and to give 
false evidence in Court with the intent to procure conviction for capital 
offence of (1) Muneshwar Singh, (2) Mundrika Singh, (3) Lokan Singh, (4) 
Issardeyal Singh, (5) Jitu Singh, and (6) Sheotahal Singh, residents of 
Balbhadarpur, police station, Rohtas, and thereby he committed an offence 
punishable under S. 120-B of the Indian Penal Code and within the 
cognizance of this Court. 

7. That your itioner charges accused, Dr. Gaya Prasad, that he 
between the 4thand 7th August, 1928, at Sassaram, fabricated the following 
evidence, vis. :— 

(1) “ Five ecchyommosis (?) over the pit of the stomach as described 
was irregular, more on the abdomen than on the chest over and around the 
ziphisternum to an area of 3 ‘ circular ante-mortem’. 

(2) “In my opinion death is due to shock due to the injuries detailed 
above.” 

And the petitioner further charges the said Dr. Gaya Prasad with 
having made the following statements on the 5th December, 1928, at Arrah 
in the course of his deposition in trial No. 37 of 1928 before the Sessions 
Judge of Shahabad, each of which he knew or had reason to know to be 
false, vis. — 4 
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“In my opinion the rupture of the organs was ante-mortem. The 
congestion of blood in some of the organs and the ante peristaltic action of 
the intestines causing the fseces to come back into the stomach indicated this. 
At the sites of the ruptures there was cloths (?) of blood indicating that the 
injuries were ante-mortem.” 


Intending thereby to cause or (knowing it to be likely that he would 
thereby cause) the following persons — 

(1) Muneshwar Singh, (2) Mundrika Singh, (3) Lokan Singh, (4) 
Issardeyal Singh, (5) Jitu Singh, and (6) Sheotahal Singh, residents of 
Balbhadarpur, Police Station, Rohtas, to be convicted of the offence of 
culpable homicide amounting to murder which by the law of British India is 
capital, and thereby committed an offence punishable under S. 194, Indian 
Penal Code, and within the cognizance of this Court. 


8. That the petitioner begs to state that the Local Government have 
accorded sanction under Ss. 194 and 197, Criminal Procedure Code, for the 
prosecution of the said Dr, Gaya Prasad. 


It is, therefore, prayed that your Lordships may be pleased to order that 
the opposite party named above be arrested and placed in custody and that 
he be jointly tried along with the order (?) accused persons named in the 
petitioner’s petition, dated 16.1.30 by this Honourable Court on charges 
specified above or pass such other orders as may appear fit and proper. 

And for this the petitioner shall ever pray. 

It is to be noticed that the charge of perjury as against 
all the accused is-drawn incorrectly. It charges the accused 
with having made statements in their depositions “ which 
they knew or had reason to know to be false”. It should be 
unnecessary to point out that aman may make a statement in 
the belief that it is true, though good reasons exist for know- 
ing it to be false, for, unfortunately, man’s beliefs are not 
always influenced by good reasons. The Indian Penal Code, 
S. 191, defines the offence of giving false evidence as “ making 
a statement which he either knows or believes to be false and1 
does not believe to be true,” and the information should have 
conformed to the Code. The prisoners were arraigned, before 
the jury on the charge in this information; but the Chief Justice 
in summing up read to the jury the words of the Code, and 
though criticism was addressed to a particular passage in his 
address which appeared to indicate that a witness might be 
guilty of perjury if he omitted to tell the whole truth their 
Lordships taking as a whole the direction on this part of the 
law, find no reason to suppose that the jury were in any way 
likely to be misled. 


On the 24th March the case came on before the Chief 


Justice, Mr. Justice Kulwant Sahay and Mr. Justice Davle and 
a special jury of nine. It lasted 50 days. 


See 
l. or?—K J.R 
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On the 4th June the Chief Justice summed up. He 
directed the jury that it was unnecessary for them to give a 
separate verdict on each assignment of perjury or each charge 
of fabricating evidence. The jury found the three original 
prosecutors guilty on every charge. They acquitted the Sub- 
Inspector of perjury, but found him guilty of conspiracy, and 
of fabricating false evidence. They acquitted the doctor of 
conspiracy, and of fabricating false evidence, but convicted him 
of perjury. Thereupon the accused were sentenced to the ° 
terms of imprisonment already mentioned. 


Dealing first with the charge against the doctor their Lord- 
ships are satisfied that his conviction for perjury was not 
justified, and cannot be allowed to stand. The substance of 
the case against him was that he did not in fact hold the 
opinion that the injuries were ante-mortem. Now this state- 
ment had appeared in the post-mortem report, and in respect of 
it the jury had acquitted the doctor of fabricating it, following 
an intimation from the Chief Justice that they would be well 
advised to find that the charge of fabricating the report had not 
been made out. Appreciating the absence of any sufficient 
evidence that on the 4th August in stating his conclusion in the 
post-mortem report, the doctor was stating something that he 
knew to be untrue, the Chief Justice suggested to the jury that 
on the perjury charge which related to the 5th December, they 


. might find that the accused did not in fact hold the opinion he 


expressed in the witness-box by considering those things which 
were before him on the 5th December quite apart from the 
things which were before him on the 4th August. But oddly 
enough there were no further facts before the doctor at the 
Sessions except two which would undoubtedly tend to confirm 
his opinion, viz.:—(1) That his chief had endorsed in writing 
agreement with his conclusion; (2) that the prosecutors had 
already before the Magistrate given evidence that Jamadar had 
in fact been assaulted; and there had been no cross-examination 
to indicate that their evidence was false. ‘The facts that the 
Chief Justice impressed upon the jury were in no sense new 
facts at the Sessions. They were that at the present trial, the 
accused being asked for an explanation of the congestion of the 
organs, attributed the injury to the heart to hypertension, and 
that that theory must be newly formed or it would have been 
cross-examined to; and secondly that when asked generally 
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whether he wished to add anything he did not refer to the 
suggested absence.of blood in the abdominal cavity. 


Neither of the two suggestions seems with respect to have 
any bearing on the question whether the doctor had abandoned 
an honest opinion held on the 4th August and was professing 
dishonestly still to hold it on the 5th December, and they appear 
to have no substance in them. There is no indication that the 
theory of hypertension is new; it is still a theory that the injury 
to the hzart was due to the assault. The stress laid upon the 
failure to explain the absence of blood is subject to two criti- 
cisms. In the first place the learned Chief Justice assumes 
that the doctor found no blood in the peritoneal cavity which 
their Lordships venture to think is by no means established by 
the post-mortem report. In the second place it appears to their 
Lordships that in this respect the accused doctor has serious 
ground to complain of his treatment. S. 342 of the Criminal 
Procedure Code provides that for the purpose of enabling the 
accused to explain any circumstances appearing in the evidence 
against him the Court shall question him generally on the case 
after the witnesses for the prosecution have been examined. . In 
purstiance of this section one of the puisne Judges put ques- 
tions to the doctor. The only questions put on the contents of 
the post-mortem report were as to the congestion of some of the 
organs, the cause of antiperistalsis, -and the omission from the 
report of the condition of fæ:al matter; and clots of blood at 
the orifices of the ruptures deposed to at the Sessions. The 
other question is a general question whether there was anything 


-else he desired to say about the charges or the evidence. The 


learned Chief Justice told the jury that the absence of blood in 
the body cavity was a vital point. If soit is plain that under 
S. 342 of the Code it was the duty of the examining Judge to 
call the accused’s attention to this point and ask for an expla- 
nation. Probably the departure from the statutory rule was 
due to the fact that one Julge examined the accused while 
another summed up. Butit deprives of any force the sugges- 
tion that the doctor’s omission to’ explain what he was never 
asked to explain supplies evidence on which the jury should 
infer that six months before he had consciously abandoned .-a 
theory which four months before that he honestly held. 


The fact is that the case for the prosecution broke down as 
soon as they failed to establish that the doctor was a party to 
R—61 
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a conspiracy with the prosecutors and the Sub-Inspector to 
bring a false charge against the then accused. On this point 
the prosecution failed to show that the doctor had ever heard 
of the deceased or his relatives or the accused. It was suggest- 
ed that he knew the Sub-Inspector, and had recent written 
communication with him. Evidence to establish this was 
entirely lacking, and there can be no question that the verdict of 
the jury on this charge was inevitable. But on this footing , 
there never was any motive at all for the doctor deliberately 
giving a false opinion. The charge of perjury could never 
have been even put on its legs if it were not for the excessive 
importance attached by the Chief Justice to the evidence of the 
doctors called by the prosecution that they would have expected 
much more blood in the pericardial cavity. The Chief Justice 
seems to have left the jury the choice of alternatives. “I must 
point out to you that the very considerations to support the 
theory that his opinion was honestly given are those upon which 
it can be most satisfactorily shown that at any rate he must be 
a most infernal fool.” “If Jamadar died of disease and if, as 
the doctor says, no blood was found in the abdomen that fact 
should have struck him at once as conclusive against the view 
that the injuries were ante-mortem. On the other hand sup- 
posing Jamadar did die of injuries then the abdomen would have 
been full of blood and in that case he was a fool not to have 
noticed it, In any case he would seem to be a person who is 
not fit to do post-mortem work. If that be the state of his 
intellect then it may be that he might have held such an opinion 
as he expressed.” 

After opinions so expressed the jury may well have thought 
that any one possessing a medical degree from Calcutta Uni- 
versity and appointed an Assistant Civil Surgeon could not 
have reached the depth of incompetence suggested, and that 
they were driven to the only other alternative, perjury. 


It seems to have escaped them and the Chief Justice that 
the same considerations apply to the opinion expressed in the 
post-mortem report in respect of which the doctor was acquit- 
ted. Itis not necessary here to discuss the degree of lack of 
skill in making the mistake if mistake it were of omitting to 
infer from the absence of the expected amount of blood that the 
ruptures were caused post-mortem. In view of the statement 
inthe report that the abdominal cavity had fecal odour and 
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some fluid and in the deposition that in the body cavity there 
was some solid fæcal matter it was not correct to tell 
the jury that the doctor said that there was no blood in 
the cavity. In discussing the actual condition which 
might be expected it seems probable that the time that had 
elapsed since death, and the conveyance of the body on 
a stretcher over 50 miles of country, some of it a rough 
. jungle track, would have to be considered. But when it is 
remembered that the story presented to the doctor was one 
of alleged assault, that the internal injuries found were 
obviously the result of violence, that at no relevant stage was it 
ever suggested to the doctor that violence had been applied 
after death, and that the only suggested disease cholera was 
clearly negatived, it does not seem remarkable that a medical 
man even with greater experience than this doctor should 
honestly have come to the conclusion that death was due to the 
alarming injuries which he found. In their Lordships’ opinion 
there was no evidence of any kind upon which he could proper- 
ly have been found guilty of perjury. Their Lordships feel 
bound to express the opinion that Dr. Gaya Prasad'has been 
the victim of a serious miscarriage of justice and that the result 
of the hearing is to leave no stain on the integrity of his 
character as a professional man. 


It is right to add that on the close of the case for the 
appellant leading counsel for the Crown with the candour 
which always characterises him announced that in view of the 
acquittal of the doctor on the other charges he could not sup- 
port the conviction, and did not contest the allowance of the 
appeal. 

It is now necessary to deal with the charge against the 
Sub-Inspector of Police. The charges upon which he has been 
convicted are :— 


OO L Conspiring with the three villagers to fabricate and 
give false evidence with the intent to procure conviction of the 
six accused of a capital offence. 


2. Fabricating evidence as to seven cases by entries in his 
diary—in the fourth case by altering an initial in the post- 
mortem report. Of the seven diary cases the prosecution 
abandoned 1 and 5 and the Judge ruled that there was no 
evidence as to 7. ° 
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On the question of conspiracy the Judge directed the jury 
Dwarkanath that though the accused believed that the story of murder was 

Varma true he might yet have conspired with the prosecutors that they 
The King- Should give the detailed evidence which they did give and that 
Emperor. he should make false entries in his diaries. This appears to 

Tara their Lordships likely to mislead the jury. There was no direct 
Atkin evidence of concert between the alleged conspirators. It had 
to be inferred from a number of facts. No doubt it is possible 
that the offence of fabricating evidence to obtain a capital con- 
viction can be committed though the offender believes the 
accused to be guilty, and indeed though the accused is in fact 
guilty. And if the offence can be so committed, in like manner 
a conspiracy so to commit the offence may be established. But 
in this case the substance of the case is that the prosecutors 
invented the whole story of an assault and of course knew their 
story to be false. If the Sub-Inspector similarly knew or 
believed the charge to be false, and fabricated evidence in 
support of it, one can understand a jury being asked to infer a 
concert of the Sub-Inspector with the prosecutors to achieve 
the wicked result both are aiming for. But if one set of 
alleged conspirators know the’ charge to be false, and the other 
alleged conspirator has no such knowledge but believes the 
charge to be true, and it is his duty if true to pursue it, the 
inference of any concert between the two sets of conspirators 
is so far weakened as, measured by the standard of proof 
required in a criminal case, to disappear. But the summing up 
on this point is attacked on another point which it was essential 
to the accused Sub-Inspector to have put before the jury, and 
which does not appear to have been mentioned to them in this 
connection. The case of conspiracy against the Sub-Inspector 
is based upon his treatment of the villagers who supported the 
case for the defence that Jamadar had died a natural death from 
cholera, and that the injuries might have been caused artificially; 
and his omission to record statements to that effect in his 
diaries. Itis also stated that he delayed the arrest and charge 
of the accused until he ascertained whether there was any bribe 
forthcoming from them. But it is obvious that whatever 
doubts the Sub-Inspector may have had in the first two days of 
the inquiry would be removed as soon as he received the post- 
mortem report, which now must be taken to have been made 


independently -by the doctor without conspiracy between him 
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and the Sub-Inspector. A charge of murder by assault is 
made; the post-mortem discloses the most serious internal 
injuries with the opinion of the-Assistant Surgeon confirmed 
by the Civil Surgeon that death was caused by the injuries. It 
is difficult to imagine what view would be formed by any 
intelligent policeman other than that the prosecution story was 
true and the defence story was false; and that whatever wealth 


- of evidence was forthcoming in support of the defence merely 


indicated that the village possessed a horde of liars. This was 
the actual effect produced on the mind not only of the Sub- 
Inspector but also of his superior officers whose position in the 
matter was strangely depreciated in the summing up. In India, 
as elsewhere, a charge of murder is not left to the discretion of 
a Sub-Inspector of Police. The Superintendent and the Deputy 
Superintendent investigate for themselves, check the report of 
the Sub-Inspector, and the Superintendent or some higher 
official determines what charge is to be made. This course was 
followed. 


The Superintendent went to Rohtas; the Deputy Super- 
intendent, Ram Narayan Singh, went to Balbhadarpur, and, 
independently of and in the absence of the Sub-Inspector, took 


the evidence of witnesses and heard villagers put forward the - 


case for the defence that the death was due to cholera and that 
the injuries must have been caused artificially. He laughed at 
the suggestion. He was called as a witness for the prosecution, 
and his evidence at page 454 in answer to the Court, who asked 
if it struck him as unimportant, was “ At that time it appeared 
to me absurd and we simply laughed at the defence set up We 
thought it absurd in the face of the medical opinion.” Else- 
where, at p. 419, he said “he was already overwhelmed with 
the medical opinion that the death was due to the injuries and 
that they were ante-mortem”; and at p. 447 the following 
question and answers appear to represent accurately the official 
view. l 


“Q. Is it true that during the police investigation or 
supervision by the higher officials the doctor’s opinion is the 


- guiding factor in the cases? A. Yes, plays a very important 


part. Q. And in this case, too, so far as your supervision was 
concerned the doctor’s opinion was the guiding point? A. Yes, 
my supervision, and the Superintendent of Police’s super- 


vision.” - : 
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Their Lordships cannot suppose that there is any ground 
for disbelieving this,statement. The Superintendent and the 
Deputy Superintendent found the medical report of overwhelm- 
ing weight. But if so why not also the Sub-Inspector. And 
if he so treated it he would naturally brush aside or even deal 
more drastically with witnesses who came with what appeared 
a concocted story of death by cholera, and artificially produced 
post-mortem injuries. The result is that conduct of the Sub- 
Inspector indicating that he ignored the evidence of defence 
witnesses appears to afford no inference of a concert with the 
prosecutors to give or fabricate false evidence. Instead of 
allowing this contention to have its proper weight with the 
jury the Chief Justice thus dealt with the matter. 


Mr. Nageshwar Prasad next propounded a very ingenious but entirely 
fallacious argument. He said that the Sub-Inspector in any case was only 
the humblest member of a hierarchy of officials with many above him, and 
they all made the same mistake. He said that the supervising officer, the 
Magistrate, the Sessions Judge and the High Court all came to the same 
conclusion on the same evidence and that there is no reason why the poor 
Sub-Inspector should be selected for punishment for that mistake. The 
fallacy underlying that argument is that a supervising officer and above him 
the judicial tribunals formed their opinions upon the structure that had 
already been prepared by the Sub-Inspector. It is not as though each of 
these officials began a fresh investigation on the same evidence. The argu- 
ment is ingenious but you will, I think, discard it. 

Unfortunately the Chief Justice has fallen into a mistake 
of fact. The supervising officer did not form his opinion upon 
the structure which had already been prepared by the Sub- 
Inspector. As has been pointed out he, or rather they, examin- 
ed witnesses on their own account, and were guided chiefly by 
the medical report which was in no sense part of any structure 
prepared by the Sub-Inspector. The only other point that 
need be mentioned is that there was evidence that the Sub- 
Inspector demanded and received a bribe from Ritbhanjan, one 
of the prosecutors. But there was also evidence that he 
demanded and received a bribe from the accused. Whether the 
jury accepted the evidence or not their Lordships do not know. 
If true the conduct of the Sub-Inspector is most reprehensible. 
But the fact, if established, that bribes were taken from both 
sides fails in the circumstances to afford sufficient evidence of 
a conspiracy with one side to fabricate or give false evidence. 
In the result it appears that the case for the defence of the 
Sub-Inspector was not left to the jury, and that there was no 
evidence upon which any jury could come to the conclusion 
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that the Sub-Inspector had conspired to fabricate or give false 
evidence. Their Lordships have no hesitation in coming to the 
conclusion that the conviction on this charge must be set aside. 


The conviction for fabricating evidence must also be set 
aside. A question of law arose at the trial upon which the 
learned Judges do not appear to have been in agreement, 
whether to enter a false record in a police diary can be said to 
be fabricating evidence at all, especially as cls. 162 and 172 of 
the Criminal Procedure Code appear to negative the admissi- 
bility of the entry as evidence save for the purpose of con- 
tradicting a witness whose statement is recorded in writing, or 
of contradicting the police officer himself. Their Lordships 
did not find it necessary to hear argument on this point from 
the appellant’s counsel, and they do not propose to give any 
decision upon it. They leave the doubt to be resolved on 
another occasion. But the charge as framed is one of making 
false entries in diaries under five different dates as well as 
making an alteration in the post-mortem report. This charge 
involves at least six different offences, the falsity of each entry 
and the intention with which each was made require to be 
separately ascertained and established in each case to the satis- 
faction of the jury. The distinct offences were, it appears, 
separately charged in the information sufficiently to comply 
with S. 233 of the Criminal Procedure Code. The Chief 
Justice, however, directed the jury that if any one item were 
established against the Sub-Inspector they could give a general 
verdict of guilty on the charge of fabricating evidence. The 
result is that it is impossible to know whether the jury convict- 
ed on all or only one of the offences alleged, and if on one on 
which. A notable instance is item C, which records that the 
Inspector went to the place of assault and found hoof marks 
and the ground trampled with footsteps. This statement was 
tepeated by the Sub-Inspector in his deposition at the Sessions 
and was assigned as perjury in the perjury charge upon which 
the jury acquitted him. And on this very charge the Chief 
Justice directed the jury that they should be very slow to come 
to the conclusion that it was perjury; and that the evidence was 
slender that at the Sessions Court the Inspector knew that this 
was a false case and that he was putting up a case of murder 
against men whom he knew to be innocent. “ I think,” he said, 
“you will be very slow to come to that conclusion!’ It was 
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part of the case for the prosecution that some of the diaries 
were written up together on the 6th August; and it is quite 
possible that if the jury had been directed that if they believed 
that to be done the writing up at one time might constitute one 
oifence if the entries were false. But they were not so directed 
and some of the items stand as separate quite apart from such 
evidence. 


Their Lordships do not find it necessary to discuss the 
specific facts of each item. It is sufficient to say that the con- 
siderations which they have expressed as to the conspiracy 
charge apply to these items, and that if they had been presented 
to the jury the verdict would almost inevitably have been 
different. The result is that on this charge also the conviction 
should be set aside. 


For the above reasons at the conclusion of the argument 
their Lordships humbly advised His Majesty both appeals 
should be allowed and that the convictions of both Mr. Gaya 
Prasad and of Dwarkanath Varma should be set aside. 


Their Lordships cannot part with the case without record- 
ing their opinion that the procedure adopted in this case of an 
ex-officio information was unfortunate and was undoubtedly 
prejudicial to the accused. It was a case where witnesses who. 
were available at the former trial but not called, were called 
for the first time; and where witnesses who had given evidence 
at the former trial were called to contradict that evidence at 
the present trial. If the ordinary procedure had been adopted 
the evidence would have been given before a committing magis- 
trate and the accused would have had ample notice and time to. 
prepare. As it was there was no preliminary hearing, and 
though they received from the Crown in advance statements of 
what the witnesses would say, such statements had not been 
made on oath, and in some cases there is complaint of their 
being handed to the defence very late. Some of the evidence 
appeared to have been obtained while the trial was proceeding. 
This case did not differ from other cases of perjury and con- 
spiracy which have been tried by the ordinary procedure; and 
its result it is to be hoped will be to discourage the recourse 
to unusual procedure in similar cases in the future. 


Their Lordships have dealt with these appeals on the foot- 
ing that the three other accused who have not appealed were 
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rightly convicted. The acquittal of the doctor and the Sub- 
Inspector is consistent with the guilt of the original prosecu- 
tors. But having had the duty of considering the whole of the 
case their Lordships feel bound to record that they are left with 
an uneasy feeling that the conviction of the three villagers may 
be open to doubt. The conduct of the whole proceedings has 
not imbued them with confidence that a correct result has neces- 
sarily been reached. It would not be right for them to parti- 
cularise the elements of doubt that might arise; they content 
themselves with expressing a hope that the life sentence of 
these three villagers will be carefully considered by the appro- 
priate authority. 

Solicitors for appellant, Dwarkanath Varma: Hardcasile 
Sanders & Co. 

Solicitors for appellant, Gaya Prasad: Watkins and Hunter. 

Solicitor for respondent: Solicitor, India Office. 

K. J. R. Convictions set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE MapHAvAN Nam AND MR. Jus- 
TICE JACKSON. 
Mannaluri Yegnanarayanamurthi 
and another .. Appellants (Plaintif 
ated, his legal representative 
died, her legal representative ) 
V. 
Munnaluri Balakrishnayya and 
others .. Respondents (Defend- 
anis Nos. 1, 3 to 7 and 9 to 18). 
Civil Procedure Code (V of 1908), O. 22, R. 10—Decree against plain- 
ttf—Death of plaintif —Plaintıf s widow appealing against decree—Death 
of blatntif/s widow during pendency of appeal—Mortgagee of plaintifs 
righis in suit applying to be substituted in plaintifs widow's place and to 
be allowed to continue appeal—Competency to conduct the appeal, whether 
exists, 
The appellant was a mortgagee of the rights of the plaintiff in the suit. 
The suit having been dismissed, the plaintif?s widow filed an appeal to the 
High Court against the decree, the plaintiff having died in the meanwhile. 
His widow also died, and the mortgagee filed an application to the High 
Court to be allowed to continue the appeal under O. 22, R. 10 (1). 
Held, that the petitioner being a mortgagee of the deceased plaintiff s 


share in the suit properties, an “interest” as contemplated by O. 22, R. 10 
devolved on him and he might therefore be allowed to continue the appeal. 


* Appeal No. 246 of 1928 15th December, 1932. 


and 
C. M. P. No. 995 of 1932, r 
R—62 





Madhavan 
Nair, J. 
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He being thus declared competent to conduct the appeal, it must follow, 
the appeal having been dismissed, that he should pay the costs of the 
respondents, 


Maharaja Sir Manindra Chandra Nandi v. Ram Lal Bhagat, (1922) L.R. 
491 A. 220: L L. R. 1 Pat. 581: 43 M. L. J. 589 (P.C), distinguished. 


Krishnan Pandalai, J.’s judgment in C M As, Nos. 69 and 70 of 1929 
disapproved. 


Srinwasa Aiyangar v. Pratapa Simha Raja Saheb, (1925) 49 M. L. J. 
704, not applied. 


Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam in O. S. No. 4 of 1925. 

Ch. Raghava Rao for appellants. 

V. Govindarajacharit, K. Umamaheswaran, B. T. M. 
Raghavachari for V. Pattabhirama Sastri, V. Krishna Mohan 
and K. Kameswara Rao for respondents. 

The judgment of the Court was delivered by 

Madhavan Nair, ]—* * * In considering whether, while 
dismissing the appeal, the appellant should be made to pay the 
costs of the successful respondents, we have to decide the question 
whether the appellant is competent to prosecute this appeal. The 
present appellant is a mortgagee of the rights of the plaintiff in 
the suit. The suit having been dismissed, the plaintiff’s widow 
filed an appeal to this Court against the decree, the plaintiff 
having died in the meanwhile. His widow is now dead, and the 
mortgagee has tiled an application to this Court to be allowed to 
continue the appeal. Under O. 22, R. 10 (1) ‘<in other cases of 
an assignment, creation or devolution of any interest during 
the pendency of a suit, the suit may, by leave of the Court, be 
continued by or against the person to or upon whom such 
interest has come or devolved”. In Maharaja Sir Manindra 
Chandra Nandi v. Ram Lal Bhagat it was held by the Privy, 
Council that “where a decree for possession and mesne profits 
has been obtained, there is no power under O. 22, R. 10 or S. 47, 
Civil Procedure Code, to join as a defendant to the suit a 
tenant to whom during the pendency of the suit the defendant 
has let the property so as to compel the tenant to account for 
profits which he has received from the land”. On the reasoning 
of their Lordships contained in this decision it is argued that the 
mortgagee of the plaintiff's ‘interests in this case should not be 
allowed to continue this appeal. 

The decision in Maharaja Sir Manindra Chandra Nandi v. 
Ram Lal Bhagat) was passed in appeal from the judgment of 


an 


1, (1922) L.R. 49 I. A. 220: L L. R 1 Pat. 581:43 M. L. J. 589 (P.G). 
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the High Court of Patna reported in Ram Kumar Lal Bhagat 
v. Raja Mukund Sahil. Their Lordships reversed the decision of 
the High Court. The facts of the case were briefly these. 
The respondents before the Privy Council instituted as plain- 
tiffs a suit against one Raja Mukund Sahi to recover possession 
of six villages and a jungle which they claimed. The Court of 
first instance dismissed the suit. Just one year after the 
dismissal the Raja gave a lease for a term of years of the right 
of mining for mica, and otherwise exploiting the jungle, to the 
appellant before the Privy Council. On appeal by the unsuc- 
cessful plaintiffs the High Court reversed the decision of the 
first Court and made a decree in favour of the plaintiffs and 
remitted the case to the Lower Court to take an account of the 
mesne profits to which the appellants were entitled for three 
years prior to the institution of the suit and for the period 
thereafter till the delivery of possession. In inquiring into the 
mesne profits the Amin not only ascertained the rents which the 
Raja had received from the appellant before the Privy Council 
and the other tenants but also proceeded to inquire what were 
the profits which the various lessees might be taken to have 
made from the mica which they had extracted during the terms 
-f their leases pending the somewhat protracted litigation. It 
is clear, as pointed out by the Privy Council, that in ascertain- 
ing such mesne profits the successful plaintiffs would not be 
entitled to the actual rents which the trespassing defendant had 
received, nor could the lessees be rendered liable for damages 
in that suit to which they were not parties in respect of the 
mica that they had removed. On the receipt of the Amin’s 
report the plaintiffs (that is, the respondents before the Privy 
Council) relying on the statements with regard to the profits 
obtained from the mines made an application that the several 
‘lessees from the Raja should be made parties to the proceedings. 
The appellant before the Privy Council raised various objec- 
tions and said that since he knew of the plaintiffs’ claim to the 
property he had surrendered his leases and that he should not 
be made a party. The Subordinate Judge accepting his con- 
tentions dismissed the plaintiffs’ application. The High Court 
in appeal from his order held, basing their order on the 
language of O. 22, R. 10, Civil Procedure Code, that “the 
appellants are entitled to have the persons in question added as 


a 





1. (1916) 1 Pat. L. J. 596. 
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parties to the proceedings, and compel them to account for any 
profits which they may have received from the land”. Their 
Lordships of the Privy Council sct aside this order, and in 
doing so they considered the scope of O. 22, R. 10, Civil 
Procedure Code. 


Its scope is thus described: “The order contemplates cases 
of devolution of interest from some original party to the suit, 
whether plaintiff or defendant. upon some one else. The more 
ordinary cases are death, marriage, insolvency, and then come 
the general provisions of R. 10 for all other cases. But, they 
are all cases of devolution.” Then after referring to S. 372 
and noting that the words ‘in addition to’ in the earlier Code 
have disappeared in the present Code their Lordships state this: 
“But the matter does not rest upon this change. The 
liability, if any, of the appellant to pay damages for removal 
of the mica is not a liability which has devolved to 
him from the defendant Raja. They were both liable, if 
liable at all, as trespassers and a case, if any, against the | 
appellant must rest upon his action and the direct relation 
established thereby between him and the plaintiffs.” And then 
they point out that serious injustice should be done if any other 
view was taken. The reasoning contained in the last extract we 
have quoted from the judgment affords the real basis of their 
Lordships’ decision. O. 22, R. 10 relates to cases of devolu- 
tion, and, as the liability of the appellant in that case was the 
liability of a trespasser which cannot be said to have devolved 
upon him from the defendant Raja, their Lordships held that 
he cannot be made liable in that suit and therefore refused to 
make him a party, the provision of O.22, R. 10in sucha case 
being absolutely inapplicable. This is the" reasoning of their 
Lordships and it is not affected, if we may say so with great 
respect, by the change in the language of the present rule. We 
may also point out that there is nothing in their Lordships’ 
observations to justify the view that the devolution of interest 
contemplated in R. 10 is a devolution of the entire interest. 
The terms of the rule which speaks of a ‘devolution of any 
interest’ do not support such a view. For the above reasons it 
appears to us that the reasoning of their Lordships in the Patna 
case cannot be relied upon for the view.that the mortgagee of 
the plaintiff’s interests in the suit should not be substituted in 
the place of the mortgagor and be allowed to continue the suit 
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on his death. For the same reasons we regret we are unable to 
accept as correct the contrary view enunciated by Krishnan 
Pandalai, J., in C.M.As. Nos. 69 and 70 of 1929 etc. The deci- 
sion in Srinivasa Atyangar v. Pratapa Simha Raja Saheb1 
has no application to the case before us, as in that case a 
mortgagee was sought to be brought on record after the ter- 
mination of the suit. 


In the present case the petitioner being a mortgagee of the 
deceased plaintiff’s share in the suit properties, an “interest” as 
contemplated by O. 22, R. 10 has devolved on him and he may 
therefore be allowed to continue this appeal. We would there- 
fore allow his petition. He being thus declared competent to 
conduct the appeal, it must follow, the appeal having been 
dismissed, that he should pay the costs of the respondents. It 
is argued by Mr. Raghava Rao on his_behalf that the costs 
should be limited to the costs incurted by the respondents since 
the date of his application. We see no reason to limit the 
_ order in this manner. ‘The appeal is dismissed with costs—one 
Set. 

The petitioner in C.M.P. No. 995 of 1932 will get his costs 
of the application. 


EC. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:— SIR Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND Mr, Justice BARDSWELL. 


Appaji Reddiar 3 Appellani* (Respondent in 
C. M. P. No. 5009 of 1928 in 
Appeal No. 299 of 1927 on the 
fle of the High Court) 





Uv. 
Thailammal .. Respondent (Petitioner in do.). 


Letters Patent (Madras), Cl. 15—Judgmeni—Pending appea!—Death 
-of appellant—Order impleading legal representative of deceased—aA p peal- 
ability. 

Where during the pendency of an appeal the appellant died and an 
application having been made by one of the respondents claiming as legal 
-representative of the deceased the Court brought him on record as appellant 
-after going into the genuineness or otherwise of a will under which he 
claimed, 





"L. P. A. No. 4 of 1930. 24th January, 1933. 
1. (1925) 49 M. L. J. 704, | 





Beasley, CJ. 
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Held, that the order bringing on record the respondent as the legal 
representative of the deceased was not a judgment within the meaning of 
Cl. 15 of the Letters Patent and was consequently not appealable. 

Distinction between orders made in pending proceedings and orders 
made in proceedings which had abated pointed out. 

Kyroon Bee v. The Adminisirator-General of Madras, (1915) 2 L. W. 
948 and Sarat Chandra Sarkar v. Maikar Stone and Lime Co., Ltd., (1921) 
I. L. R. 49 Cal. 62, distinguished. 

Tuljaram Row v. Alagappa Chettiar, (1910) L L, R. 35 Mad. 1:21 M. 
L. J. 1 (F. B.), referred to. l 


Letters Patent Appeal preferred to the High Court under 
Cl. 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Jackson, dated 28th November, 1929 and made in 
C. M. P. No. 5009 of 1928 in Appeal No. 299 of 1927 (O. S. 
No. 18 of 1925, Sub-Court, Cuddalore). 

N.S. Srinivasa Aiyar for appellant. 

K. Bhashyam Aiyangar and T.R. Srinivasan for respondent. 

The Court delivered the following 


Jupcments. The Chief Jusitce —This is a Letters Patent 
Appeal from an order of Jackson, J. The question raised here 
is whether that order which was one ordering the respondent 
in this appeal to be brought on the record as the legal represen- 
tative of the deceased original appellant is an appealable order 
or not. In my view, it is not. Applying the test applied by 
Sir Arnold White, C. J., in Tuljaram Row v. Alagappa Chetitar,1 
this is certainly not an appealable order. That test has so often 
been referred to and I do not propose to re-state ithere. | 
may however summarise my reasons for saying that this is an | 
order which is not appealable. An order to be appealable must 
of course be a judgment within the meaning of Cl. 15 of the 
Letters Patent. In my view, this is not a judgment which 
finally settles the rights of parties but has the effect of allow- 
ing litigation which is proceeding further to proceed to a final 
adjudication. The facts of the case here are that the deceased 
original appellant filed this appeal and whilst it was pending 
died. Then an application was made to bring on record the 
respondent as her legal -representative. The question as to 
whether or not the respondent was the legal representative of 
the deceased original appellant depended upon the genuineness 
or otherwise of a will. That was a matter which came before 
our learned brother. He first of all considered whether the 





e 1. (1910) I. L. R. 35 Mad. 1: 21 M. L. J. 1 (F. B.). 
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will was a genuine one or not and having found that it was 
genuine he brought upon the record the respondent, the person 
who by the will was established to be the legal representative 
of the deceased original appellant. What was the effect ọf the 
order? Upon the deaih of the original appellant the appeal 
would have abated if within the period allowed for doing so 
no legal representative of the deceased appellant had been 
brought on the record. The result would have been that if no 
` application had been made the appeal would have abated and 
the judgment of the Lower Court would have stood in favour of 
the appellant here. The effect of the order made by our learned 
brother is that the final adjudication upon this matter is not 
stopped by the death of the deceased original appellant. On the 
contrary the order makes it possible for an adjudication upon 
the matter under the appeal. Iam clearly of the opinion that 
the cases quoted on behalf of the respondent here, namely, 
Kyroon Bee v. The Administrator-General of Madrasiand Sarat 
Chandra Sarkar v. Mathar Stone and Lime Co., Lid.3, are of no 
application here at all. Those cases dealt with the position of 
suits which had already abated and the question was whether 
an order setting aside the abatement was an order which was 
appealable or not. The reason for deciding that the order was 
appealable was because by reason of the abatement of the 
appeal the respondent had acquired a valuable right and that 
the order setting aside the abatement had the effect of depriving 
the respondent of that valuable right. Hence it was held that 
there should be an appeal from such an order. That is not 
this case at-ali. For the reasons I have given, in my view, the 
preliminary objection taken by-Mr. K. Bhashyam is a sound 
one and I must hold that there is no appeal from such an order 
as in this case. 


This Letters Patent Appeal must, therefore, be dismissed 
with costs. 


Bardswell, J.—I agrec.. 
B. Vi Vs l Appeal dismissed. 





1.. (1915) 2 L. W. 948, 2. (1921) L L. R 49 Cal 62, 


Bardswell, J. 


Venkata- 
thirisami 
Naidu 
v, 
Kasthuri- 
ranga 
Appaswami 
Naidu. 
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IN THE AIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE KRISHNAN PANDALAI AND MR. 
Justice CURGENVEN. 


R. A. Venkatathirisami Naidu 
and others .. Petitioners» (2nd Respond- 
entand L.Rs. of Ist Respondent 
in A. S. No. 17 of 1926 on the 

file of the Htgh Court) 
v. 

R V. Kasthuriranga Appa- 
swami Naidu .. Respondent (Applt. in do). 
Coal Procedure Code (V of 1908), S. 110—“ Subjeci-natier in 
dispute "—Plaintif s claim for over Rs. 10,000—Claim reduced before the 


High Cowrit—Leave to appeal by the plaintiff —Inierest pendente lite, tf can 
be wnciuded tn the valuation. 


The plaintiffs brought a suit for ee Ae, at more than 
Rs. 10,000, The trial Court granted a decree for Rs. 3,860. On appeal by the 
defendant, the plaintiff presented a memorandum of objections claiming a 
sum of Rs, 2,118 in addition to the amount allowed by the first Court. The 
High Court dismissed the claim of the plaintifis iu toto. In support of their 
application for leave to appeal to the Privy Council, the plaintiffs contended 
that if to the amounts which they had lost in the High Court interest thereon 
from when it was due to the date of the High Court’s decree was added, the 
subject-matter of the appeal would be of the requisile value. 


Held, that as the award of interest subsequent to the date of suit was 
entirely discretionary to the Court and the plaintiff was not entitled to it as a 
matter of legal right, it could not, in the strict legal sense, be deemed to be 
part of “the subject-matter in dispute on appeal” within the meaning of 
S. 110 of the Civil ’rocedure Code. 


It would be different in the case of a defendant; he should appeal 
against the whole decree, including interest pendente ltte. 


Ras Kumar v. Muhommad Yakub, (1920) I. L. R. 42 All. 445, referred 
to. 

Petition praying that in the circumstances stated therein 
the High Court will’be pleased to grant leave to the petitioners 
herein to appeal to His Majesty in Council against the judgment 
of the Hon’ble Mr. Justice Wallace and the Hon’ble Mr. Jus- 
tice Krishnan Pandalai, dated 19th April, 1932 and passed in 
Appeal No. 179 of 1926 preferred against the decree of the 
Court of the Subordinate Judge of Tinnevelly in O. S. No. 32 
of 1924, 


S. Ramaswamt Atyar for petitioners. 
K. S. Sankara Atyar for respondent. 





oC. M. P, No, 4323 of 1932. 5th January, 1933, 


T) 
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The Court (Curgenven, J.) made the following 


OrvER.— This is an application under S. 110 of the Code 
of Civil Procedure for permission to appeal to His Majesty in 
Council. The suit was brought on behalf of minor plaintiffs 


Venkata- 


- thiri ; 


Naidu 
v. 
Kasthuri- 


against the defendant, as executor under their fathers will, A 


for an account of his management of the estate. The 
valuation of the relef claimed was over Rs. 10,000, so that 
the case fulfils the first condition prescribed by the section, that 
“the amount or value of the subject-matter of the suit in the 
Court of first instance must be Rs. 10,000 or upwards”. We 
are asked to hold that the second condition is also satisfied, 
that “the amount or value of the subject-matter in dispute on 
appeal to His Majesty in Council” is the same sum or upwards. 

Fhe decision.of this point.depends upon whether the 
plaintiffs, who are the petitioners, are entitled to include in their 
reckoning interest accruing subsequent to suit. The Court of 
first instance gave a decree which, after correction of an error, 
amounted to Rs. 3,859-14-10. This sum was the subject-matter 
of the defendant’s appeal to this Court, and the plaintiffs pre- 
sented a memorandum of objections claiming, in addition to it, 
a sum disallowed by the trial Court which, after deducting a 
certain amount given up, stood at Rs. 2,118-0-8. The result of 
this Court’s decree was that the whole of the plaintiffs’ claim 
was disallowed, and they were found liable to pay the defend- 
ant Rs. 173-7-11. The plaintiffs now desire to appeal to the 
Privy Council in respect of the three sums above specified, 
totalling Rs. 6,151-7-5, and to the amounts of the two former 
they claim to add a sum of Rs. 5,072-10-10, being interest from 
31st January, 1918, when payment, it is said, was due from the 
defendant, up to 19th April, 1932, the date of this Court's 
- decree. If this course is permitted, the value of the appeal will 
be well above Rs. 10,000, vis., Rs. 11,224-2-3. If interest accru- 
ing subsequent to the institution of the suit is to be Sadu, 
- the value will be below the appealable minimum. 

The learned advocate for the petitioners puts his case in 
this way: if the plaintiffs had fully succeeded both in the appeal 
and in the memorandum of objections before this Court, they 
would have obtained a decree which, with interest at 6 per cent. 
up to the date of that decree, would have exceeded Rs. 10,000 ; 
and from this decree the defendant could have appealed to the 
Privy Council. It must follow that the plaintiffs, who have 

R—63 


Naidu. 
Curgen- 


ven, J. 
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been denied the whole of this sum, have equally a right of appeal, 
since it would be inequitable and anomalous to withhold from 
the one a right which would, in the converse case, have been 
conceded to the other. 


It is no doubt true that the value of a defendant’s appeal is 
the amount of the decree of this Court, and that where interest 
up to its date is included the appellant is entitled to a certificate 
if the whole sum thus composed reaches the minimum figure 
of ten thousand rupees. That was decided by the Privy Council 
in Gooroopersad Khoond v. Jugguichunderl, a case followed by 
their Lordships in Bank of New South Wales v: Owston’. But 
it does not necessarily follow that the converse proposition, as 
it is sought to apply it to a plaintiff’s appeal, is true. The only 
case to which our attention has been drawn as directly deciding 
this point against a plaintiff is Ram Kumar v. Muhammad 
Yakubs. Apparently the decision in Moore’s Indian Appeals 
was not cited before that Bench, but only the New South Wales 
case, which the learned Judges distinguished on the ground that 
whereas the law of New South Wales gives a decree-holder a 
statutory right to interest, in this country the grant of it is 
discretionary to the Court. Such a ground for distinction 
would not, of course, apply to the case in Moore’s Indian 
Appeals, which proceeded upon no more than the fact that the 
decree comprised interest, and not upon any question of the 
decree-holder’s right to claim it. We think that the real differ- 
ence upon which the Allahabad Bench might have based its 
judgment is that, as here, they had in question a plaintiff’s and 
not a defendant’s appeal. A defendant must appeal against the 
whole decree standing against him. A plaintiff can do no more 
than appeal against the dismissal of his claim, as that claim 
stood at the date of his suit. The distinction is observed in | 
assessing appeals of either kind to Court-fees, a plaintiff. who 
appeals against the dismissal of his suit, as has been held in 
Srinivasa Rao v. Ramaswamt Chetit4 and Vithal Hari Athavle 
v. Govind Vasudeo Thosar not having to include in his valua- 
tion interest accruing subsequent to suit, whereas a defend- 
ant must appeal against the whole decree, including any such 
subsequent interest. The real ground for this difference is that 





1. (1860) 8 M. L A. 166. 2, (1879) 4 A. C. 270. 
3. (1920) L L. R. 42 AIL 445. 4. (1900) 10 M. IL. J. 144, 
© 5, (1892) L L. R. 17 Bom. 41. 
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whereas a defendant has to get rid of any sum, whether 
principal or interest, decreed against him, a plaintif cannot 
insist upon the award of post-plaint interest, as something to 
which he possesses a legal right. Its grant is, under S. 34 of 
the Code of Civil Procedure, discretionary to the-Court, which 
may, if it thinks fit, ‘order interest at such rate as the Court 
deems reasonable to be paid on the principal sum adjudged, 
from the date of the suit to the date of the decree’. Itis to be 
observed that not only is the question whether or not to award 
interest, but also the question at what rate to award it, left to 
the Court’s discretion. It has, it is true, become in practice the 
rule to adopt the rate of six per cent. per annum, but nowhere is 
that rate prescribed, and there ts nothing in law to prevent any 
Court from awarding some other rate. In 1860, as we see from 
Gooroopersad Khoond v. Juggutchunderl the Court rate was 
12 per cent.; in the New South Wales’ case® it was 8 per cent. 
The most then that a plaintiff-appellant can urge in support of 
his claim to include post-plaint interest at six per cent. in his 
valuation is that he is proceeding upon the assumption that a 
practice which considerations of convenience tend to make 
uniform would be observed in his case in the event of his 
success. And it must follow that, since there is no rule of law 
enabling him to enforce the award of interest, it cannot, in any 
strict legal sense, be deemed to be part of his claim against the 
defendant, or, to employ the language of S. 110, Civil Proce- 
dure Code, part of ‘the subject-matter in dispute on appeal to 
His Majesty in Council’. If the plaintiff's suit is dismissed by 
this Court on appeal, the maximum value to be attached to his 
appeal to the Privy Council is the value of his suit as stated in 
the plaint and accepted by the trial Court; and it can make no 
difference whether that Court allowed the claim in whole or in 
part or dismissed it altogether. 

For these reasons we conclude that no appeal such as the 
plaintiff proposes to prefer will lie, and it is unnecessary to 
decide the further question raised, whether or not that part of 
this Court’s decree which affirms the decree of the trial Court 
should be disregarded. We dismiss the petition with costs. 

S. R. Peittion dismissed. 





1. (1860) 8 M. I. A. 166. 2. (1879) 4 A, C. 270. 


Raju 


Curgen- 
ven, J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE CURGENVEN AND Mr. JUSTICE 
SUNDARAM CHETTY. 


Raju Thambiran .. Appellant* (Plaint ff) 
V. ` 
Arunagiri Thambiran and others.. Respondents (Defendants 
1 to 3 and 5 to 23). 
Hindu Law—Succession—Sudra tllegitimate son—Share of —Sutt for 
paritiion against legitimate sons—Matniainabitty. 


The illegitimate son of a Sudra has no right by birth but receives what 
he does according to his father’s pleasure; but on the death of his father 
leaving no collaterals, he becomes a coparcener and is entitled to a moiety of 
a son’s share for which he can maintain a suit for partition against the 
legitimate sons and other descendants. The share of the illegitimate son is 
not confined to the self-acquired property of the father; it extends to all the 
property in the hands of the father, self-acquired or ancestral. 


Case-law discussed. 

Appeal in forma pauperis against the decree of the Court 
of the Subordinate Judge of Chingleput in Pauper O. S. 
No. 27 of 1924. 


K. Rajah Atyar for appellant. 
C. Veeraraghava Atyar for respondents. 
The judgment of the Court was delivered by 


Curgenven, J.—The learned Subordinate Judge has decided 
this case against the plaintiff upon a preliminary point and it is 
unfortunate that the argument upon this point proceeded 
ex parte, because the consequence was that a clear current of 
decisions contrary to the position taken up by the Lower Court 
was not brought to its notice. This suit was brought by the 
illegitimate son of a Sudra against the legitimate sons and other 
descendants for partition of the family property, and the preli- 
minary question which arose was whether in the circumstances of 
the case, there being no collaterals involved, such a suit would 
lie. The Lower Court has referred only to two cases and there is 
an essential distinction between those cases and the present case, 
namely, that they both related to families in which collaterals 
existed. Gopalasams Chetti v. Arunachelam Chetti accordingly 
is no authority for the proposition which the preliminary issue 
raises in this case, nor is Natarajan v. Muthiah which followed 





*Appeal No. 344 of 1926. 3rd-January, 1933. 
1. (1903) L L. R. 27 Mad. 32. 2. A. L R. 1926 Mad. 261. 
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that case and which was taken to the Privy Council as Vellait- 
yappa Chetty v. Natarajani. But if the learned Subordinate 
Judge had observed that Ranojt v. Kandoji® was cited in 
Gopalasami Chetti v. Arunachelam Cheitt8 and had carefully 
perused that earlier case he would have discovered certain pro- 
positions which would have made him hesitate to decide the 
matter as he did. In that case, to which the learned Judge 
Muthuswami Iyer, J., was a party, the fact is recognised that an 
illegitimate son does not become a coparcener by birth. But 
a consideration of the texts shows that where the father “ has 
died ‘ vibakta ’ or separated, there can be no question that the 
right of the illegitimate son extends not only to his father’s 
acquisitions but to ancestral property which may have come to 
the father’s hands.” (Page 561.) On the next following 
page it is expressly stated that the claim of the illegitimate son 
to a half of the son’s share, which claim he could make if 
there were no collaterals, cannot be sustained against the 
undivided brothers of the father, and on page 563 an attempt 
is made to show why this should be so, namely, “ that the pro- 
perty of a father separated from his brothers may well be 
subject to discharge an obligation to which it would not have 
been subject in the hands of unseparated brothers”. The Lower 
Court has adopted the view that it would only be the father’s 
self-acquired property which would be liable to a claim of this 
description, but the whole course of authority not only of this 
Court but in Bombay and in Calcutta is contrary to that position. 
To take the earliest Bombay case, which was a Full Bench case, 
Sadu v. Batga4, it was held that on the death of the father an 
illegitimate son and a legitimate son form a coparcenary 
between them and take the estate jointly as such with rights of 
survivorship, although the illegitimate son would only take a 
half of what he would have been entitled to if legitimate. This 
case was followed recently in Sakharam v. Shamrao5, a case 
which is especially instructive here because there the father 
-had already given his self-acquired property to the 
illegitimate son and after the father’s death the illegitimate 
son sued the legitimate son for a share in the family property. 





1, (1931) L. R. 58 L A. 402: L L. R. 55 Mad. 1:61 M. L. J. 522 (P. C.). 
2. (1885) I. L. R. 8 Mad. 557. 3. (1903) L L. R. 27 M. 32. 
4. (1878) I. L. R. 4 Bom. 37 (F. B.). 


5. A I. R 1932 Bom. 234. 
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Accordingly that was a case which dealt specifically with the 
right to a share in the family property. In Jogendro Bhupait 


; . Hurrochundra v. Nityanand Man Sing}, a.Privy Council case, 


the same theoretical principles are recognised, following the 
text of the Mitakshara, that an illegitimate son has no right 
by birth but receives what he does according to his father’s 
pleasure; but that after the death of the father he becomes a 
coparcener and that the legitimate brothers have to give him 
his due share. In this Court the case of a family with no 
collaterals has been directly dealt with in Thangam Pilas v. 
Suppa Pillai and there again we find it laid down that the 
text states that when the father is alive, the illegitimate son 
takes his share by his (the father’s) choice, but directs that 
after the father’s death his legitimate sons should give him a 
moiety of a son’s share, and again “ It was nowhere held that 
he was entitled to the share allotted to him only by the choice of 
his legitimate brother, and that he could not recover that share 
by insisting on partition.” In Karuppannan Chetti v. Bulokam 
Chettis it is expressly stated that the text which forms the 
authority upon this point does not refer alone to the self- 
acquired property of the father. There are a number of other 
cases in which the law has been stated in similar terms. We 
need only refer to Ramalinga Muppan v. Pavadat Goundant 
and Annayan v. Chinnand and we do not think that any views 
contrary to this consistent body of opinion can be extracted 
from the Privy Council judgment in Vellatyappa Chetty v. 
Natarajan®, In fact it embodies a survey of the law laid down 
by the Judges of this and the other Courts in India and clearly 
agreed with the conclusions so arrived at. We must accord- 
ingly allow this appeal, set aside the decree of the Lower Court, 
answer the issue (No. l-e) ‘in favour of the plaintiff and 
remand the suit for disposal upon the remaining issues. The 
contesting respondents (defendants 1 to 3) will pay the appel- 
lant’s costs in this appeal Costs in the Court below will abide 
the result. 

SR Appeal allowed. 








1. (1890) L. R. 17 I. A 128. I. L. R. 18 Cal 151 (P. C). 
2. (1888) I.L R. 12 Mad. 401. 3. (1899) L L. R 23 Mad. 16. 
; 4. cawan) IL L. R. 25 Mad. 519: 11 M. L. J. 399. 
1909) I. L. R. 33 Mad. 366: 20 M. L. J. 355. 
r NI A. 402: L L. R. 55 Mad. 1:61 M. L. J. 522 (P. C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır HoracE Owen Compton Beas ey, Kt., 
Chief Justice AND Mr. JUSTICE BARDSWELL. 
Sree Chelikani Venkatarayanim 
Garu .. Appellani*inall (Respt. 
inS.As. Nos. 140 to 143 of 1928 
on the file of the High Court) 
Un a 
The Maharaja of Pittapuram .. Respondent in all (Ap- 
pellant in do.). 


Madras Estates Land Act (I of 1908), S. 26 (3)—“*Ryot"—Meaning of 
—Tenani-at-will in possession before grant, tf included in the term. 


The term "ryot” in S. 26 (3) is not confined to a ryot under the Estates 
Land Act to whom occupancy rights have been granted; it includes the 
former tenants of the land who were in possession before the date of the 
grant paying rent under a contract enforceable at law. : 

Where the agreement by the prior tenants to pay rent is not shown to 
be bad in law or prohibited by it, the rate of rents which they agreed to pay 
must, in the absence of any faisal rate, be considered to be a lawful rate. 


Karuppa Kavundan v. Narayana Chettiar, (1917) 7 L. W. 376, distin- 
guished, 


Appeal under Cl. 15 of Letters Patent against the judg- 
ment of the Hon’ble Mr. Justice Madhavan Nair, dated the 3rd 
February, 1931, in S. As. Nos. 140, 141, 142 and 143 of 1928, 
respectively, preferred against the decrees of the District Court 
of East Godavari at Rajahmundry in A. S. Nos. 265, 261, 263 
and 262 of 1925 preferred against the decrees of the Court 
‘of the Deputy Collector of the Head Quarters Division, 
Cocanada, in Land Suits Nos. 80 of 1924, 1, 7 and 6 of 1925, 
respectively. 


P. Satyanarayana Rao for appellant. 


Ch. Raghava Rao for The Advocate-General (Sir A. 
Krishnaswami Aiyar) for respondent. 


The judgment of the Court was delivered by 


The Chief Justice—The question which arises in these 
Letters Patent Appeals is one under S. 26 (3) of the Madras 
Estates Land Act which reads as follows :— 


“Except as provided by sub-S. (1) no rate of rent at which land may 
have been granted by a landholder shall be binding upon the person entitled 
to the rent after the lifetime of the landholder if such rate is lower than 
the lawful rate payable by the ryot before the date of the grant upon the land 
or upon land of similar description and with similar advantages in the neigh- 
bourhood.” 

i 5 ts 

“L. P. Appeals Nos. 81 to 84 of 1931. 8th December, 1932. 
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The facts of the case have been very fully set out in the 
order of Madhavan Nair, J., in Second Appeals Nos. 140 to 
144 of 1928 calling for a finding from the District Judge 
upon the question: 

“Whether the rates now paid are lower than the lawful rates paid by 


these ryots on the suit holdings and, if lower, what were the rates that were 
paid before?” 


The learned District Judge’s finding is that “the rates now 
paid are in fact lower than the rates agreed to by these ryots 
on the suit holdings.” 

The position, therefore, is that the tenants of the suit lands 
prior to the date of the grant to the appellants in 1905 by the 
respondent’s predecessor were, under an agreement with the 
then landholder, paying a higher rate of rent than that paid by 
the appellants. 


The respondent claims that under S. 26 (3) the lower rate 
of rent paid by the appellants under the grant in 1905 is not 
binding upon him. Whether his claim is well founded must 
depend upon the construction of that section. The appellants 
claim that the rate should be that which was being paid by 
tenants of neighbouring lands and not that actually payable by 
the former tenants of this land because the latter tenants were 
tenants-at-will having no occupancy rights and were therefore 


not ryots within the terms of S. 26; and it is further contended 


that the words “the ryot’ mean the ryot under the Estates 
Land Act to whom occupancy rights had been granted under 
the Act, namely, ihe appellant. These two contentions are © 
really bound up in one another. 


As regards the latter contention, the words of the sub-sec- 
tion clearly refer to the ryot in possession of the land before 
the date of the grant who may be an entirely different’ person 
to the person to whom the grant was made. But it is argued 
that such prior tenants were not ryots at all as the only ryots 
in the contemplation of the Act are ryots to whom occupancy 
rights have been granted under the Act. If this contention is 
right, then it means that S. 26 (3) does not provide for the 
case of a higher rate of rent paid by a tenant prior to 1908. 
This contention, in my view, cannot succeed. S. 6 of the 
Madras Estates Land Act reads as follows :— 


“Subject to the provisions of this Act every ryot now in possession or 
who shall hdteafter be admitted by a landholder to possession of ryoti land 
not being old waste situated in the estate of such landholder shall have a 
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permanent right of occupancy in his holding; but nothing contained in this 
sub-section shall affect any permanent right of occupancy that may have been 
acquired in land which was old waste beforè the commencement of this Act.” 


This section gives the ryots then in possession of ryoti 
land permanent occupancy rights. The former tenants of the 
suit lands, even though tenants only at wil and not having 
occupancy rights, were in possession of ryoti land paying rent 
for'that land and they were clearly ryots; and it has not been 
shown that the rates of rent paid were not lawful. They were 
paid under a contract enforceable at law and hence were lawful 
rates. In respect of the suit lands there was no faisal rate 
fixed for them and there were no faisal rates in competition 
with contract rates as was the case in Karuppa Kavundan v. 
Narayana Chettiari which is referred to in support of the 
appellants’ case. 

There was no faisal rate at all here but only a contract 
rate. Madhavan Nair, J., says in his judgment: 


“In my opinion the agreement of the predecessors of the appellant to 
pay the rents agreed to by them not being shown to be bad in law, or prohi- 
bited by it, those rates which they agreed to pay must be considered to be 
lawful rates.” 


With that opinion I entirely agree. 

For these reasons, these Letters Patent Appeals must be 
dismissed with costs in L. P. A. No. 81 only. 

Bardswell, J.—k agree with my Lord. 

S. R. — Appeals dismissed. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 

PRESENT:—Lorp BLANESBURGH, Lorp RUSSELL OF 

KILLOWEN AND Sir JOHN WALLIs. 


Mahanth Ram Charan Das .. Appellants 
v. 
Munshi Naurangi Lal and others .. Respondents. 


Limitation Act (IX of 1908), Arts. 134, 144—Religious endowment— 
Alienation by Makant of property of the math, without legal necesstty— 
Alienation mot void, but good to the extent of the Mahant’s life-tnteresi— 
No distinction between permanent mokurrari lease and out and owt sale— 


Alienee’s adverse possession—Terminus a quo, death of the alienating . 


Makant, and not date of alienation. 
Where a Mahant alienates property appertaining to the math without 
any legal necessity, the alienation is not void, but is good, though good only 





*P. C. Appeal No. 92 of 1931. 17th January, 1933. 
_ Patna Appeal No. 16 of 1930. 
1. (1917) 7 L. W. 376. ° 
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to the extent of creating an interest in the math property which endures 
during his tenure of office of Mahant of the math, with the result that the 
alienee’s adverse possession of the property alienated only commences when 
the alienating Mahant ceases to be Mahant by death or otherwise. In this 
respect, there is no distinction in principle between a disposition purporting 
to he a grant of a pefmanent lease and a grant by way of absolute sale. 


Where the Mahant without any necessity executed a permanent mokur- 
rari lease of the math properties in December, 1909 and a sale-deed of the 
same properties in February, 1911, in favour of the defendants, and died in 
July, 1913, ' 


Held, that a suit instituted in May, 1924 (ie. more than 12 
years from the date of the alienations but within 12 years of the 
alienor’s death) by his successor in office against the lessee and the pur- 
chaser to recover the alienated properties for the benefit of the math, was 
not barred by Art. 144 of the Limitation Act, as the possession of the defend- 
ants during the life of the alienating Mahant was ‘not adverse, and only 
became adverse to the math and to the plaintiff-Mahant, as representing the 
math, when the alienor died. 


Gnanasambanda Pandara Sannadhi v. Velu Pandaram, (1899) L. R. 27 
I. A. 69: I. L. R. 23 Mad. 271: 10 M. L. J. 29 (P.C) and Damodar Das v. 
Lokkan Das, (1910) L, R. 37 I. A. 147: 1. L. R. 37 C. 885: 20 M. L. J. 624 
(P.C.), distinguished. 


Vidya Varutht Thirtha v. Balusami Aivar, (1921) L. R. 48 L A. 302: 
I. L. R. 44 Mad. 831:41 M. L. J. 346 (P.C.), followed. 


Subbaiya Pandaram v. Mahamad Mustapha Maracayar, (1923) L. R. 50 
I. A. 295: I. L. R. 46 Mad. 751: 45 M. L. J. 588 (P.C.), referred to. 


Judgment of the High Court, Patna, (I. L. R. 9 Pat 885), reversed. 

Appeal No. 92 of 1931 froma decree of the High Court, 
Patna, dated the 8th April, 1930, which reversed a decree of 
the Subordinate Judge of Patna, dated the 6th September, 
1927, and dismissed the plaintiff's suit with costs. 

The main question for determination onthe appeal was, whe- 
ther in the case of an alienation by a Mahant of the properties 
belonging to the math, without any necessity, the period of limita- 
tion for a suit by his successor in office to recover the properties 
reckons from the date of the alienation or the date of the alienor’s 
death. The alienations in question were by way of permanent 
mokurrari lease and an out and out sale, and the High Court held 
that the case came well within the rule laid down by the Privy 
Council in Damodar Das v. Lakhan Dasi, and in their opinion the 
suit was barred by limitation, which as against the purchaser ran 
from the date of the sale. Onan examination of the authorities, 
they came to the conclusion that the Board’s decision in Damodar 
Das’s casel had not been impliedly overruled by the later pro- 
nouncement of their Lordships in Vidya Varutht’s cases. 


The judgment of the High Court is reported in Naurangs Lal 
v. Ram Charan Das. 
hc L m O 
1. (1910) L. R. 37 L A. 147: L L. R 37 C. 885: 20 M. L. J. 624 (P.C.). 
2. (1921) L. R. 48 I. A. 302: I. L. R. 44 Mad. 831: 41 M L, J. 346 (P.C). 
g 3. (1930) I. L. R. 9 Pat. 885. 
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J. M. Parikh for appellant.—The suit was not barred by 
limitation, as it was brought within 12 years of the death of Mahant 
Rampat Das, who alienated the property. Possession of an alienee 
from a Mahant is not adverse ab initio to the idol, as the alienation 
is good and valid during the lifetime of the alienating Mahant: 
Vidya Varuths's case!. For this purpose, no distinction can be 
drawn between a permanent mokurrari lease and a sale. 

` We concede that a Mahant, though a limited owner, does not 
hold an estate analogous to that of an ordinary tenant for life, but 
it is submitted that as he is at liberty to alienate the property of 
the idol and the alienation (though for an unjustifiable purpose) is 
good for his own lifetime, the possession of the alienee could not 
possibly be adverse to the idol so long as the alienor is alive and 
holds the office. 


The High Court misunderstood the Board's decisions in 
Gnanasambanda Pandara Sannadhs v, Velu Pandaram’ and Damo- 
dar Das v. Lakhan Das?. There, the alienations being void, the 
possession was adverse from the start. 

W. Wallach for respondents.—When (as in the present case) 
the property is vested in the idol as a juridical person, an 
alienation by the Mahant without necessity is void, and the posses- 
sion of the alienee becomes adverse to the math from the date of 
the transfer. Each succeeding Mahant does not get a fresh start 
of limitation from the date of his succession as Mahant. Gnana- 
sambanda Pandara Sannadhi v. Velu Pandaram3 and Damodar 
Dasv. Lakhan Das3, The authority of these decisions is not impaired 
by the Board’s later pronouncement in Vidya Varuthi’s casel and the 
observation of Lord Blanesburgh in Lal Chand Marwariv. Mahanth 
Kamrup Girt shows that Damodar Dass case3 is still a “leading 
authority”. In any event, it is submitted, that the principle of 
Vidya Varuthi’s casel, which related to a permanent lease by a 
Mahant, cannot be applied to the case of a sale, and the plaintiff- 
appellant’s suit, being brought more than 12 years after the date of 
the sale-deed, was barred. 

Parikh replied. 

Reference was also made to the following authorities during 
the arguments :— 

Jagadindra Nath Roy v. Hemanta Kumari Debis, Subbaiya 
Pandaram v. Mahamad Mustapha Maracayars, Ishwar Shyam 





1, (1921) L.R 48 I. A. 302: I L. R. 44 Mad. 831: 41 M. L. J. 346 (PC 
2, (1899) L. R. 27 I, A. 69: I. L. R. 23 Mad. 271: 10 M. L. J. 29 (P.C). 
_ 3. (1910) L. R. 37 L A. 147: L L. R. 37 C. 885: 20 M. L. J. 624 (P.C). 
4. (1925) L. R. 


53 I A. 24: LLR. 5 Pat. 312 at 325: 50 M L.J. 289 (P.C). 
5, (1904) L. R. 31 I. A. 203: I L. R. 32 Cal. 129 (P. C). 
ó. (1923) L. R. 50 I. A. 295: I. L. R. 46 Mad. 751:45 M. L. J. 588 éP.C.). 
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Chand Jiu v. Ram Kanai Ghosel, Nainapillai Morakayar v. Rama- 
nathan Chetitar8, Abhiram Goswami v. Shyama Charan Nandi3, 
Nilmony Singh v. Jagabandhu Roys, Mahanih Ramrup Gir v. Lal 
Chand Marwarid, and on appeal Lal Chand Marwari v. Mahanth 
Ramrup Gi. ii 

[The new Arts. 134A, 134-B and 134C, introduced by Act I 
of 1929, were also referred to, but it was conceded that the 
present suit, which was instituted in May, 1924, was governed’ by 
Art, 144 of the Limitation Act. | 

17th January, 1933. Their Lordships’ judgment was deli- 
vered by 

Lord RUSSELL oF KiLLowEN.—The question for deter- 
mination on this appeal is whether the plaintiff's suit is barred 
by limitation. 

The relevant facts must first be stated. In December, 1909, 
one Rampat Das was the Mahant of a Math situated at Paliganj 
in Patna District. On the 21st December, 1909, he executed a 
mukarrart or permanent lease of some 70 acres of land to 
Munshi Naurangi Lal under which the latter paid a premium 
and an annual rent to the Mahant. On the 13th February, 1911, 
he executed a sale deed of the land subject to and with the 


' benefit of the lease to Musammat Sampat Kuer in consideration 


of Rs. 900. Each document states that it is executed by the 
Mahant for the expenses and necessities of the Math, but in 
view of the findings at the trial these statements may be dis- 
regarded, and it must be taken that neither of these documents 
was executed for legal necessity or was for the benefit of 
the Math or the deities installed therein. 

Mahant Rampat Das died in or about July, 1913. On his 
death one Sant Das took possession of the Math claiming to be 
Mahant, but on the 20th February, 1916, by registered deed 
he surrendered all his rights to the plaintiff, who was and is the 
Mahant of a Math at Ramdih Baga. The registered deed 
included the 70 acres. The plaintiff claimed that Rampat Das 
had died without leaving behind any disciple, and that in those_ 
circumstances he, as Mahant of the Ramdih Baga Math, was 
entitled to take possession of the Paliganj Math (which was 


1. (1910) L. R. 38 L A. 76: I. 
2. (1923) L, R. 51 


T 
3. (1909) L. R 36 I. E 148: JR. 36 Cal. 1003 : 19 M. L. J. 530 (P.C.). 
4. (1896) L L. R 23 ; 5. (1922) L L. R. 1 Pat. 475. 
6. è (1925) L. R. 53 I. A. 24: L L. R. 5 Pat, 312: 50 M. L. J. 289 (P. C). 


C. 526: 21 M. L. J.H145 (P. C). 
R 47 Mad. 337 at 352, 353: 
546 (P.C). 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 509 


subordinate to and a branch of the Ramdih Baga Math) and 
all properties appertaining to it. Their Lordships, however, 
are not now concerned with any question of title, because both 
the Courts below have found that the plaintif is the person in 
actual possession of the Paliganj Math and as such entitled to 
maintain a suit to recover property not for his own benefit but 
for the benefit of the Math. 


"The plaintiff instituted the present suit on the 27th May, 
1924, against the lessee, the purchaser and the husband of the 
purchaser, claiming possession of the 70 acres as property 
appertaining to the Paliganj Math and mesne profits. 


A number of contentions were raised by the written state- 
ments, the two main ones being (1) that the 70 acres were the 
personal property of Rampat Das, and (2) that the suit was 
barred by the Limitation Act. The first contention failed com- 
pletely. The 70 acres undoubtedly appertained to the Math. 
The second contention failed at the trial and it is the sole con- 
tention which survived before the Board. The Subordinate 
Judge held that the suit was not barred and gave the plaintiff a 
decree. 


On appeal, the High Court decided that the suit was 
barred. Both Courts agreed (and rightly) that Art. 134 of 
the Limitation Act did not apply. The only Article applicable 
is Art. 144. This article, which applies to a suit “ for posses- 
sion of immovable property or any interest therein not hereby 
otherwise specially provided for,” prescribes as the period of 
limitation twelve years from the time “ when the possession of 
the defendant becomes adverse to the plaintif”. 


The question then resolves itself into this: did the posses- 
sion of the relevant defendant become adverse to the Math or 
to the Mahant as representing the Math at the date of the 
Televant assurance or at the date of the death of Rampat Das? 


The Subordinate Judge held the latter date to be the 
correct date, and the suit to be within the 12 years. The High 
Court held the former date to be correct and the suit to be 
barred. 

The Subordinate Judge, it would seem, reached his con- 
clusion upon the footing that the title to the property was in 
the Mahant and not in the idols. His view was that, had the 
title been in the idols, the act of alienation would have been a 
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challenge to the title of the idols and -the limitation period 
would begin to run from the act of alienation; but since (as he 
found) the title was in the Mahant, possession only became 
adverse when a new title came into existence, the owner of 
which had not approved of the alienation. He came to this 
conclusion upon the authority of the cases of Vidya Varuthi v. 
Balusams Ayyarl and Mahanth Ramrup Gir v. Lal Chand 
Marwari8 distinguishing the case of Damodar Das v. Lakhan 
Dass. 


The Judges of the High Court, in deciding that the period 
of limitation ran from the date of alienation, delivered a most 
painstaking and elaborate judgment, in the course of which all 
available authorities were reviewed and considered. They held 
that two cases before this Board (Gnanasambanda Pandara 
Sannadht v. Velu Pandaram4 and Damodar Das v. Lakhan 
Dass) had affirmed the view that in a suit to recover the pro- 
perty of an idol or a Math the starting point for the period of 
limitation was the date of the alienation and not the date on 
which the successor of the alienor assumed office. They also 
held that the authority of those cases was in no way affected 
by the later decision of this Board in Vidya Varutht’s casel. 


Their Lordships do not think that it is necessary to follow 
the learned Judges of the High Court in their examination of 
the older authorities, but they must point out that the cases in 
Gnanasambanda Pandara Sannadhi v. Velu Pandaram4 and 
Damodar Das v. Lakhan Das? were both of them cases in which 
the assignment or disposition consisted of an assignment or dis- 
position of the Math and its properties. Such an assignment was 
void and would in law pass no title, with the result that the 
possession of the assignee was perforce adverse from the moment 
of the attempted assignment. Vidya Varutht’s casel, however, 
was the case (as here) of a disposition by the Mahant of an 
item of property appertaining to the Math, the disposition being 
in the form of a grant of a permanent lease. The disposition 
was ope not made for necessity and so was beyond the powers 
of the Mahant to grant. But in delivering the judgment of the 





1. (1921) L. R. 48 J. A. 302: . 44 Mad. 831: 41 M. L, J. 346 (P.C). 
R. 1 Pat. 475. 
7 C. 885: 20 AL L. J. 624 (F. C.). 


2 
3. (1910) L. R 37 L A. 14 R3 
I. A. 69: I. L. R. 23 Mad. 271: 10 M. L. J. 29 (P. C.). 


4, (1899) L. R. 


2 
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Board, Mr. Ameer Ali used this most relevant and important 
language :— 


“In view of the argument it is necessary to discover when, according to 
the plaintiff, his adverse possession began. He was let into possession by 
Mahant No. 1 under a lease which purported to be a permanent lease, but which 
under the law could endure only for the grantor’s lifetime. According to the 
well-settled law of India (apart from the question of necessity which does 
not here arise) a Mahant is incompetent to create any interest in respect of 
the Math property to endure beyond his life. With regard to Alahant No. 2, 
he was vested with a power similarly limited. He permitted the plaintiff to 
continue in possession and received the rent during his life. The receipt of 
rent was with the knowledge which must be imputed to him that the tenancy 
created by his predecessor ended with his predecessor’s hfe, and can, there- 
fore, only be properly referable to a new tenancy created by himself. It was 
within his power to continue the tenancy during his life, and in these circum- 
stances the proper inference is that it was so continued, and consequently the 
possession never became adverse until his death.” 

In other words, a Mahant has power (apart from any 
question of necessity) to create an interest in property apper- 
taining to the Math which will continue during his own life, or 
to put it perhaps more accurately, which will continue during 
his tenure of office of Mahant of the Math, with the result that 
adverse possession of the particular property will only commence 
when the Mahant who had disposed of it ceases to be Mahant 


by death or otherwise. 


If this be right, as it must be taken to be, where the dis- 
position by the Mahant purports to be a grant of a permanent 
lease, their Lordships are unable to see why the position is not 
the same where the disposition purports to be an absolute grant 
of the property; nor was any logical reason suggested in argu- 
ment why there should be any difference between the two cases. 
In each case the operation of the purported grant is effective 
and endures only for the period during which the Mahant had 
power to create an interest in the property of the Math. 

The same view is apparent in a later judgment of this 
Board, viz., Subbaiya Pandaram v. Mahamad M ustapha Mara- 
cayarl, The disposition in that case was a sale in 1898 of 
land devoted to charitable purposes, under an execution decree 
against the person who was the trustee of the charity. In the 
` year 1913 the person who was then trustee of the charity sued 
to recover the property from the purchaser at the execution 
sale, or those claiming under him. It was held, not unnaturally, 
that the purchaser’s possession was adverse from the date of 
—_—Ř—_ Y OS 

1. (1923) L.R. 50 LA. 295: L L. R. 46 Mad. 751: 45 M. L. J. 588 (P.C.). 
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the sale; but in delivering the judgment of the Board, Lord 
Buckmaster, after referring to a case in Ishwar Shyam Chand 
Jit v. Ram Kanat Gkhosel and to Vidya Varutht’s case’, said: 
“In each case they relate to the effect of an attempt on the part of a 
trustee to dispose of the property by a permanent mukarrari lease. This he 
has no power to do, though he is at liberty to dispose of it during the period 
of his life, and a grant made fora longer period is good, but good only to 
the extent of his own life-interest. It follows, therefore, that possession 
during his life is not adverse.” . 


This is a clear statement that a Mahant is at liberty to dis- 
pose of the property of a Math during the period of his life 
and that a grant purporting to be for a longer period is good 
to the extent of the Mahant’s life-interest. Here again their 
Lerdships think that the reference to life is upon the footing 
that the Mahant continues during his life to hold that office. 

It will be observed that the statement is in no way confined 
to the grant of a lease, but covers the case of a purported out 
and out grant of the property. Whatever the intended duration 
of the attempted grant may be, it is good, but good only for 
the limited period indicated. 

In view of these statements by the Board, their Lordships 
hold that in the present case the lease and the deed of sale of 
the 13th February, 1911, were good and effective so long as 
Rampat Das continued to be Mahant, and that therefore adverse 
possession only commenced when he died. 

The result is that the plaintiffs suit is not barred, and the 
appeal succeeds. The decree of the High Court should be set 
aside with costs in that Court, and the decree of the Subordi- 
nate Judge restored. Their Lordships will humbly advise His 
Majesty accordingly. The respondents must pay the costs of 
this appeal. 

Solicitors for appellant: Watkins and Hunter. 

Solicitor for respondents: H. S. L. Polak. 

K. J. R. Appeal alowed. 





: 21 M. L. J. 1145 (P. O). 


1. (1910) L. R A. 70:1. L. 26 
A, 302: LL. R. 44 M 831: 41 M. L. J. 346 (P. G). 


38 
2. (1921) L. R. 48 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


_ PresENT:—Lorp THANKERTON, SIR GEORGE LOWNDES AND 
SIR DINSsHAH MULLA. 


Thotapalli Sarvabhotla Venkata 
Chandikamba .. Appellants 
g v. 
. Indrakanti Viswanathamayya .. Respondent. 


Privy Council—Practice—Neto point not pleaded in the plaint. 


A plaintiff-appellant cannot for the first time raise before the Privy 
Council a point not pleaded by himin the plaint, on which no evidence was 
_ called and no arguments adduced in the Courts in India. 


Appeal No. 48 of 1931, by special leave, from a decree of 
the High Court, Madras, dated the 8th December, 1926, modify- 
ing a decree of the Subordinate Judge of Kurnool, dated the 
29th April, 1922. 

The judgment of the High Court is reported in Venkata 
Chandikamba v. Venkata Row, (1927) 53 M. L. J. 557. 

Narastmham for appellant. 

De Gruyther, K. C. and Abdul Majid for respondent. 

27th January, 1933. Their Lordships’ judgment was 
delivered by l 

Lorp THANKERTON.—The one point which is sought to be 


P.C 
Venkata 
Chandi- 

kamba 
v. 
Viswanatha- 
mayya 


Lord 


raised in this appeal by the appellant, who was plaintiff in the Thankerton. 


action, is a point which should have been pleaded by him in his 
plaint, and it has not been so pleaded. It has been pointed out 
that it required evidence to establish it, and no evidence has 
been called about it It was not argued in the trial Judge’s 
Court, nor was it argued before the High Court at the hearing 
of the appeal and cross-objections. The first time it was raised 
was on the application for review of the judgment of the High 
Court. Their Lordships are clearly of opinion that it is quite 
-impossible to allow the appellant to raise the point without any 
pleadings and without any evidence before this Board, and they 
will humbly advise His Majesty that the appeal should be 
dismissed with costs and the decree of the High Court affirmed. 


Solicitor for appellant: H. S. L. Polak. 
Solicitor for respondent: Harold Shephard. 





K. J. R. Appeal dismissed. 
in 
"P. C. Appeal No. 48 of 1931. 27th January, 1933. 


R—65 : 


Sir 
Dinshah 
Mulla. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. | 


PRESENT:—LOoRD THANKERTON, Lorp WRIGHT, SIR 
GEORGE LOWNDES AND SIR DINSHAH MULLA. 


Rai Bahadur Sahu Har Prasad and others .. Appellanis* 
v. 
Shaikh Fazal Ahmad and others .. Respondegts. 


Mahomedan Law—Wakf—Valkdity and operation of—Dedicatton of 
property obtained by sale—Sale subsequently declared savalid—One-ihird 
share obtained by purchaser as heir—If wakf attaches to—Tronsfer of 
Property Act, 1882, S. 8—A pplicabutty. 

On the 29th August, 1912, one Manzur Ahmad, a Sunni Mahomedan, 
executed a deed of sale in respect of two villages in favour of his mother, 
Rahim Bibi He died on the 2nd September, 1912, and Rahim Bibi on the 
23rd June, 1913, made a wakf of both these villages. In December, 1917, by a 
judgment of the Allahabad High Court, the aforesaid sale was declared to be 
void (as being in reality a death-bed gift in fraud of the heirs), with the result 
that Rahim Bibi took nothing by the sale-deed but was entitled, as an heir of 
her son, to one-third of the villages. 


Held, that in determining what passed by the deed of wakf, and in order 
to ascertain Rahim Bibi’s intention in executing it, the whole transaction (the 
sale and the wakfnama being integral parts of one transaction) had to be 
looked at; and since the sale was declared to be void, the wakfnama fell with 
it and was inoperative even to the extent of the one-third share which Rahim 
Bibi had acquired as her son’s heir. 

Quaere, whether S. 8 of the Transfer of Property Act had any applica- 
tion to the case. 


Judgment of the majority of Judges in Fasal Ahmad v. Har Prasad, 
(1929) 116 I. C. 1: A. I. R. 1929 AIL 465, reversed. 


Appeal No. 55 of 1930 from a judgment and decree, dated 
the 19th March, 1929, of the High Court, Allahabad, which 
reversed a judgment and decree, dated the 6th July, 1925, of 
the Subordinate Judge of Pilibhit. 

The facts of the case are fully set out in the judgments of the 
High Court, Allahabad, and in their Lordships’ judgment. 

Dunne, K. C. and Wallach for appellants. 

De Gruyther, K. C. and Abdul Majid for respondents. 


13th January, 1933. Their Lordships’ judgment was 
delivered by 

Sip DINsHAH MULLA.— This is an appeal from a judgment 
and decree, dated the 19th March, 1929, of the High Court of 
Judicature at Allahabad, which reversed a judgment and decree 
of the Court of the Subordinate Judge of Pilibhit, dated the 6th 
July, 1925. 


a aaa aa a anaa AN aa aaa aaa aan 


*P, C. Appeal No. 55 of 1930. 13th January, 1933. 
e Allahabad Appeal No. 13 of 1929. 
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The question involved in the appeal is as to the effect of a 
wakfnama executed by a Mahomedan purdanashin lady under 
the following circumstances :— : 

On the 29th August, 1912, Manzur Ahmad, a Sunni Maho- 
medan governed by the Hanafi law, executed a document pur- 
porting to be a sale of two villages, one situated in Pilibhit 
district and the other in Bareilly district, in favour of his 
mother Rahim Bibi for a consideration of Rs. 2,00,000. It was 
recited in the deed that Rs. 10,000 had been paid by Rahim Bibi. 
As to the balance of Rs. 1,90,000, it was stated in the deed that 
it was left with Rahim Bibi “with instructions that she should 
spend it at her discretion in charitable purposes for the eternal 
benefit of my (+.e., Manzur Ahmad’s) soul.” 

Manzur Ahmad died on the 2nd September, 1912, leaving 
him surviving as his heirs according to Mahomedan law two 
widows, his mother Rahim Bibi, and a paternal uncle Fazal 
Ahmad. On his death the widows became entitled between 
them to one-fourth of his estate, the mother to one-third, and 
the uncle as a residuary to the remaining five-twelfths. 

On the 23rd June, 1913, Rahim Bibi executed a wakfnama 
of the villages transferred to her by the sale deed by which she 
constituted herself the first mutawalli, and appointed Fazal 
Ahmad, who is respondent No. 1 on this appeal, and three 
others who are respondents Nos. 3 to 5 as mutawallis after her 
death. It was recited in the deed that she had already spent 
Rs. 15,000 in charity, and a charge was created by the deed on 
the income of the wakf property for the payment of Rs. 25,000. 
The material part of the wakfnama is as follows :— 


“My son Manzur Ahmad, deceased, sold the ramindari property in 
Bhitaura Kalan and Amkhara mentioned below to me for Rs. 2,00,000, took 
Rs. 10,000, a portion of the consideration money, from me and left the 
remaining amount of Rs. 1,90,000-with me as an amount dedicated for 
religious purposes and authorised me to spend the same. Out of the said 
amount Ra, 15,000 has been spent up to this time. Instead of spending 
the amount of consideration after which the charity shall come to an end, tt is 
more beneficial to make a‘ wakf’ of the said property and utilize the 
income therefrom in charitable deeds as it will be a continual gift and per- 
manent charity. I, therefore, while in a sound state of body and mind and 
of my own accord withdraw my possession from the entire 20 biswas “asli” 
zamindari property in the village of Bhitaura Kalan, pargana and district 
Pilibhit and the entire 20 biswas ‘asli’ zamindari property, together with the 
cultivated lands in mauza Amkhara, pargana Richha, tahsil Baheri, district 
Bareilly, together with all the rights appertaining thereto and make a ‘ wakf’ 
of the same in the name of the Almighty.” 


After the death of Manzur Ahmad, litigation ensued 
between the heirs, the result of which was that the sale of ahe 


PC 
Rai Bahadur 
Sahu Har 
Prasad 
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villages was in December, 1917, held to be void, as being, under 
the cloak of a sale, in reality a death-bed gift in fraud of the 
heirs. 

The effect of this decision was that Rahim Bibi took 
nothing by the sale deed, but was entitled, as an heir, to one- 
third of the villages. This one-third was sold by her on the 
20th June, 1918, to ee No. 1 and the father of appellants 
Nos. 2—6. 

The question for decision in the appeal is whether this was 
a good sale, or whether the one-third share of Rahim Bibi had 
already been validly disposed of by the wakinama. 


Rahim Bibi died on the 15th August, 1921, leaving her 
surviving as her heirs respondents Nos. 2 and 3. 


On the 9th September, 1924, Fazal Ahmad instituted the 
suit out of which the present appeal arises in the Court of the 
Subordinate Judge of Pilibhit as one of the succeeding muta- 
wallis against the appellants and the heirs of Rahim Bibi and 
the other mutawallis for a declaration that the wakf was valid 
to the extent of the one-third share of Rahim Bibi in the two 
villages which she bad acquired by inheritance from Manzur 
Ahmad, and that the sale to the appellants, being a sale of wakf 
property, was void, and for other reliefs. 


The appellants alone contested the plaintiff's claim. They 
denied that the wakf was valid to the extent of the one-third 
share of Rahim Bibi, and pleaded that Rahim Bibi did not 
intend to create a wakf of what she inherited as an heir of 
Manzur Ahmad. 


The Subordinate Judge held that there was nothing in the 
deed to indicate that Rahim Bibi intended to create a wakf of 
two-thirds as a vendee from Manzur Ahmad and of the remain- 
ing one-third as his heir, and passed a decree dismissing the 
suit. 

From that decree Fazal Ahmad appealed to the High 
Court at Allahabad. Tbe appeal was heard by Kendall and 
Niamatullah, JJ., who delivered separate judgments. Kendall, 
J., was of opinion that S. 8 of the Transfer of Property Act 
was decisive of the case. That section provides that « unless a 
different intention is expressed or necessarily implied, a 
transfer of property passes forthwith to the transferee the 
intgrest which the transferor is then capable of passing in the 
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property, and in the legal incidents thereof.” The learned Judge 
considered that what was transferred by the deed of wakf was 
“the zamindari property in the two villages,” and not the 
interest which Rahim Bibi had acquired under the sale deed, 
and that although the wakfnama could not operate on two-thirds 
of the property, it operated on the one-third which Rahim Bibi 
owned at that date as an heir of Manzur Ahmad. On the other 
hand, Niamatullah, J., was of opinion that all that was intended 
to pass by the wakfnama was what Rahim Bibi believed she had 
purchased from her son, and that the wakf did not attach to 
what she acquired as her son’s heir. The learned Judge added 
that Rahim Bibi was a purdanashin lady, and that it was for 
those who set up the wakfnama to show that the consequences 
that would follow if the sale deed were set aside were fully 
explained to her. 

The learned Judges, assuming apparently that they differed 
only on a question of law, and that the case fell under the pro- 
viso to S. 98 of the Code of Civil Procedure, referred the 
following question to a larger Bench :— 


Whether the deed of wakf, dated the 23rd June, 1913, assuming it to 
be otherwise valid, operates on the one-third share of Mussammat Rahim 
Bibi in vilages. Bhitaura Kalan and Amkhara, or whether it is confined to 
such estate as she was believed to possess ın them under the sale deed, dated 
the 29th August, 1912.” 


In their Lordships’ opinion it is at least doubtful whether 
this procedure was correct, as the difference of Opinion seems 
also to have covered the question raised by ‘Niamatullah, J., 
as to the necessity for a fuller explanation of the effect of the 
wakfnama to Rahim Bibi, and this was not submitted to the 
new Bench. ` 

The appeal, however, on the question so formulated, was 
heard by a Bench of three Judges consisting of the two refer- 
ring Judges and Mukerji, J. Mukerji, J., agreed with the opinion 
of Kendall, J. Niamatullah, J., adhered to the view which he 
had previously expressed. The answer of the majority of the 
Judges was that the wakf attached to-the one-third share of 
Rahim Bibi in the two villages. The result was that the appeal 
was allowed, and a decree was passed for the plaintiff on the 
19th March, 1929. It is from that decree that the present 
appeal has been brought to His Majesty in Council. 

“The sole question for determination on the appeal is whe- 
ther the wakf attached to the one-third share in the villages 
which Rahim Bibi acquired as heir of het son, Manzur Ahmad. 
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In their Lordships’ opinion the sale by Manzur Ahmad and 
the execution of the wakfnama must be regarded as integral 
parts of one transaction, and the sale being held to be void, the 
wakfnama falls withit. The sale deed imposed upon Rahim 
Bibi an obligation to spend Rs. 1,90,000, the balance of the 
purchase price, in charity, and the terms of the wakfnama 
leave no doubt that she executed the latter document in fulfil- 
ment of that obligation, and that she had no intention of 
making any contribution to the waki from her own property. 
The wakfnama begins with a recital of the instructions contain- 
ed in the sale deed, and after stating that Rs. 15,000 had 
already been spent by her in charity, it proceeds to say: “I, 
therefore, withdraw my possession from the entire... property 
and make a wakf of the same in the name of the Almighty.” 
That she had no intention of settling anything of her own 
is also clear from the reservation of Rs. 25,000 which she had 
paid as a charge upon the villages to be repaid to her out of the 
income. The scheme was, no doubt, as was held in the former 
proceedings between the parties, a mere device to evade the 
Mahomedan law, but there is nothing to suggest any intention 
on the part of Rahim Bibi to do more than to carry this scheme 
into effect. 


Their Lordships are therefore of opinion that the conclu- 
sions come to upon this question by the Subordinate Judge and 
Niamatullah, J., are correct. They think it at least doubtful 
` whether S. 8 of the Transfer of Property Act has any applica- 
tion in the present case, but in any event they are of opinion 
that in order to ascertain the intention of the lady in executing 
the wakfnama, the whole transaction must be looked at, and 
upon this they think that her intention to settle only what she 
thought had been entrusted to her by her son is clear. 


Having regard to the conclusion to which their Lordships 
here come upon the effect of the wakinama, it is unnecessary to 
deal with the question raised as to the position of Rahim Bibi 
as a purdanashin lady upon which no issue was raised or tried 
in the Lower Court. 


Their Lordships will accordingly humbly advise His 
Majesty that this appeal should be allowed, that the decree of 
the High Court, dated the 19th March, 1929, should be set aside, 
and the decree of the Subordinate Judge, dated the 6th July, 
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1925, restored. The respondents must pay the costs of the 
appellants in the High Court and before this Board. 


Solicitors for appellants: T. L. Wilson & Co. 


Solicitors for respondents: Francis & Harker. 
Ke. LAR, Appeal allowed. 
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INTHE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice Burn. 
Ponnusami Chetty .. Pettttoner* (1st Accused). 


Criminal Procedure Code (V of 1898), S. 162—Statement of witness 
made to the Polsce—Mode of use at inguiry or trial—O missions in siale- 
ment whether can be relied on—Evidence Act (I of 1872), S. 145. 


A statement made by a witness to the Police in an investigation under 
S. 162, Criminal Procedure Code, cannot be used during an inquiry or trial 
in order to show that while giving evidence the witness has made assertions 
which he did not make when he was examined by the Police. The statement 
may be used in the manner laid down by S. 145, Evidence Act, only to show 
that the witness is contradicting something he has said before. 


Observations of Macpherson, J., in Badri Chaudhry v. King-Emperor, 
A. L R. 1926 Pat. 20, followed. 


Hasara Stugh v. Crown, (1927) L L. R. 9 Lah. 389, Mohinder Singh 
v. Emperor, A. L R 1932 Lah 103 and Ittaf Khan v. King-Emperor, 
(1925) I. L. R. 5 Pat. 346, considered. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Stationary Sub-Magistrate of Negapatam, 
dated 9th day of December, 1932 and made in P. R. C. No. 4 
of 1932. 


K. S. Jayarama Aiyar and K. Venkataramani for peti- 
tioner. 


The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. 


The Court made the following 


ORDER.—The point raised in this case is whether a state- 
ment made by a witness to the Police in an investigation under 
S. 162, Criminal Procedure Code, can be filed, or exhibited, or, 
in short, used, when the witness is under examination in an 
inquiry under Chapter XVIII of the Criminal Procedure Code 
in order to show that while giving evidence the witness has 
made assertions which he did not make when he was examined 
by the Police. 


“Cr. R. C. No. 14 of 1933. 16th January, 1933. 
(Cr. R. P. No. 14 of 1933.) ° 
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Statements recorded under S. 162, Criminal Procedure 
Code, can be used at a subsequent inquiry or trial for one 
purpose only, to coniradtci the witness. If they are to be used 
for this purpose the statements made under S. 162 must be 
duly proved, and uséd in the manner laid down in S. 145 of 
the Evidence Act. It follows, of course, that unless there is a 
contradiction between the statement recorded under S. 162 and 
the statement made by the witness in the course of his deposi- — 
tion, the statement recorded under S. 162 cannot be used at all. 
It is therefore obvious that the question raised in this must be 
answered in the negative, unless an omtsston from a statement 
under S. 162 can be said to be a contradtciton of a statement 
made in the witness-box. Reduced to these terms the matter 
appears to be too simple to admit of any argument. 
Whether it is considered as a question of logic or of language, 
‘“ omission ” and “ contradiction ” can never be identical. Ifa 
proposition is stated, any contradictory proposition must be a 
statement of some kind, whether positive or negative. To 
“ contradict ” means to “speak against” or in one word to 
“« gainsay”. It is absurd to say that you can contradict by 
keeping silence. Silence may be full of significance, but it is not 
« diction,” and therefore it cannot be “contradiction ”. 


It is clear therefore that a statement under S. 162, Criminal 
Procedure Code, cannot be used during an inquiry or trial in 
order to show that a witness is making statements in the 
witness-box which he did not make to the Police. 


The same conclusion follows from a consideration of 
5. 145 of the Evidence Act. If it is intended to contradict the 
witness by the writing, his attention must be called to those 
parts of the writing which are to be used to contradict him. It 
would be in my opinion sheer misuse of words to say that you 
are contradicting a witness by the writing when what you really 
want to do is to contradict him by pointing out omissions 
from the writing. I find myself in complete agreement with 
the learned Sessions Judge of Ferozepore who observed that 
“a witness cannot be confronted with the unwritten record of 
an unmade statement” [Mohinder Singh v. Emperor}. 

In the case cited, it was held by Coldstream, J., that the 
view of the learned Sessions Judge was not correct. Reference 


1, A. L R 1932 Lah. 103 at 110. 
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was made to the judgment of Dalip Singh, J., in Hasara 
Singh v. The Crownl, but in neither of these cases was it 


explained how an omission could amount to a contradiction.. 


The instance given by Dalip Singh, J., was that of a witness 
who should state under S. 162, Criminal Procedure Code, that 
three persons were beating a man, and should later allege that 
fouy persons were beating the same man. I would say with all 
respect that such statement would be in fact contradictory. It 
is impossible to state a case in which an omission amounts to 
a contradiction. 

There is apparently no decided case in this High Court but 
I cannot see that there is any real difficulty in the matter. 
There is some apparent divergence of view in the Patna High 
Court. Mr. K. S. Jayarama Aiyar for the petitioner relies on 
the case of Iliaf Khan v. King-Emperor’, whereas'the learned 
Public Prosecutor relies on the observations of Macpherson, J., 
in Badri Chaudhry v. King-Emperor3. In the former case it 
appears to me (with all respect) that there is a slight confusion 
of thought. A witness named Mahabir Dubey, who during the 
trial had given evidence against the accused, had stated in 
cross-examination that when examined by the Police he had 
said that he had seen the accused thatevening. This statement 
was contradicted by the Sub-Inspector of Police who apparently 
referred to his record of the statement made by the witness 
under S. 162, Criminal Procedure Code, and found therein no 
record of any statement by Mahabir Dubey of the fact that he 
has seen the accused that evening. In such a case as that, the 
statement of Mahabir Dubey in the witness-box, that he had 
seen the accused, was not contradicted either by the record of 
his statement under S. 162 or by the evidence of the Sub- 
Inspector, What the Sub-Inspector contradicted (refreshing 
his memory no doubt by reading the record he had made under 
S. 162) was the statement of the witness that he had told the 
Police so and so. It wasa contradiction not of his evidence 
against the accused but of what he had said to the Sub-Inspec- 
tor. And moreover it wasa contradiction not between two 
statements made by. the witness, but between a statement made 
by the witness and a statement made by the Sub-Inspector. 
For such a.purpose as this, the statement under S. 162, Crimi- 


1. (1927) I. L. R. 9 Lah. 389, 2. (1925) I. L. R. 5 Pat. 346. 
3, A.LR, 1926 Pat, 20. 


R—66 


In re. 
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nal Procedure Code, cannot be used; it can only be used in 
order to show that the witness in the box is contradicting 
something he has said before. It appears to me, with respect: 
that the reasoning of Macpherson, J., in the case cited (Badri 
Chaudhry v. King-Emperor1) is entirely correct. 


The evidence in the case now in question is not before me. 
Mr. K. S. Jayarama Aiyar tells me that certain witnesses 
appear to have stated to the Police merely that all the accused 
beat some one. In the witness-box these witnesses, I am told, 
have added allegations against particular accused of particular 
acts. The defence wants to file their statement under S. 162, 
Criminal Procedure Code, in order to show that when examined 
by the Police they did not attribute any particular acts to any 
particular accused. As the learned Public Prosecutor points out, 
the defence thus wants ta use the statement under S. 162, 
Criminal Procedure Code, for a purpose not sanctioned by the 
Code. It is not permissible to use such statements in order to 
show “development” of the prosecution case; it is only permissi - 
ble to use them to prove contradictions. In the present case 
there are no contradictions. 


Mr. Jayarama Aiyar then asks how he is to contradict the 
witnesses when they say that they told the Police exactly what 
they are telling the Court. The answer is simply that he must 
contradict the witnesses on this point by adducing counter- 
evidence, exactly in the same way as he would contradict on 
any other point. Hecan put questions to the Police Officer to 
whom they made the statements under S. 162, Criminal 
Procedure Code, or he can cite witnesses, if any, who were 
present when those statements were recorded. He cannot, 
however, use the statements themselves. 


It is not dificult to understand why the legislature has 
restricted the use of such statements to a single purpose. Some 
of the reasons have been enunciated by Knox, J., so long ago as 
1894, and most of the language is still appropriate even after 
the changes introduced into S. 162, Criminal Procedure Code, 
in 1923. See Queen-Empress v. Nasir-ud-din3. 


“Still more extraordinary is a permission given before the case came on 
for trial by which the accused were granted copies of statements recorded by 
the Police during the investigation. Such statements are recorded by Police 
Officers in the most haphazard manner. Officers conducting an investigation 


d. A. I. R 1926 Pat, 20. 2, (1894) I. L. R. 16 AIL 207. 
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not unnaturally record what seems in their opinion material to the case al 
that stage and omit many matters equally material, and, it may be, of sup- 
reme importance as the case develops. Besides that, in most cases they are 
not experts of what is and what is not evidence. The statements are record- 
ed often hurriedly in the midst of a crowd and confusion, subject to 
frequent interruption and suggestions from bystanders. Over and above 
all, they cannot be in any sense termed depositions, for they are not prepared 
in the way of a deposition, they are not read over to, nor are they signed by, 
the deponents. There is no guarantee that they do not contain much 
more or much less than what the witness has said. The law has safeguarded 
the use of them, and it never can have been the intention of the Legislature 
that, as in this case, copies of them should have been without question and as 
a matter of course made over to the accused or their counsel.” 

The learned Sub-Magistrate’s view of the provisions of 
S. 162, Criminal Procedure Code, is substantially correct. His 
actual order is not quite accurately worded. It is impossible 
to “read over” portions alleged to have been omitted; but the 
learned Sub-Magistrate only means that the witnesses are to be 
particularly questioned about the statements in their depositions 
which according to the defence were not made when.the Police 


questioned them under S. 162, Criminal Procedure Code. 
There is no ground for interference in revision. 
B. V. V. Pettiton dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice MapHAVAN Nam AND MR. Jus- 
TICE JACKSON. 


P. K. Krishnamurthi Chettiar .. Appellani* (3rd Defend- 
ant) 
Vv. 5 
K. S. A. S. Sathappa Chettiar and Respondents (Plaintiff 
others. and Defendanis 1 and 2). 


Morigage — Subrogation — Subsequent mortgagee paying off prior 
mortgage debt—Absence of knowledge of intermediate morigage—Firsi 
mortgage whether can be raised as a shield— Presumption applicable. 


Where in pursuance of an agreement between the mortgagor and a 
subsequent mortgagee the latter paid a certain amount towards the discharge 
of a prior mortgage debt and it appeared that at the time when the payment 
was made the mortgagee was not aware of the existence of an intermediate 
mortgage in favour of another person, 


Held, that the subsequent mortgagee who made the payment was enti- 
tled to the right of subrogation in respect of the amount he had paid. In 
such cases the presumption is that when the subsequent mortgagee paid off 
the prior mortgage he intended to keep that mortgage asa shield against the 
subsequent mortgagee and the knowledge of the existence of the second mort- 
gage is not a material consideration in pleading the presumption. 





* Appeal No. 182 of 1926. Ist December, 1932. 


Madhavan 
Nair, J. 
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Gokaldas Gopaldas v. Puranmal Premsukh Das, (1884) LR IILA 
126: I. L. R. 10 CaL 1035 (P. C.); Gangadhara v. Stvarama, (1884) L L. R. 
8 ae 246 and Andi Thevan v. Nagayasami Chettiar, (1927) 55 M. L. J. 369, 
relied on, 


Appeal against the decree of the Court of the Subordinate 
Judge of Kumbakonam in O. S. No. 25 of 1924. 

K. Rajah Atyar, V. Ramaswami Atyar and K. S. Raja- 
gopalachars for appellant. 

K. Bhashyam Aiyangar and T.R. Srinivasan for respondents. 

The judgment of the Court was delivered by 

Madhavan Nair, J.—The 3rd defendant is the appellant. 
The question for decision in this appeal is whether he is 
entitled to the right of subrogation to the extent of Rs. 1181-12-7 
the balance of consideration on the first mortgage which he has 
paid off. 

The facts are these :—The suit property was subject to four 
mortgages. The first mortgage is dated 20th November, 1918. 
The 3rd defendant has paid off the balance of the mortgage 
debt, namely, Rs. 1181-12-7. The second mortgage is dated 22nd 
April, 1921, and the -mortgagee under it is the present plaintiff. 
The third mortgage with which we are not concerned is dated 
30th November, 1921, and the fourth mortgage, dated 18th 
January, 1922, is in favour of the 3rd defendant the appellant. 
Under this mortgage he had to pay from out of the considera- 
tion the balance of the first mortgage. He paid it on 19th 
January, 1922. ` At that time he did not know of the existence 
of the plaintiff's mortgage and when he came to know of it he 
prosecuted the lst defendant for ‘‘cheating”’. In the circum- 
stances the appellant claims that he is entitled to the right of 
subrogation as against the plaintiff to the extent of the mort- 
gage debt which he has paid off. The Lower~Court disallowed 
the contention. The question has been dealt with in paragraph 
11 of its judgment. The learned Subordinate Judge says “ I do 
not think that an encumbrancer who in pursuance of the agree- 
ment between the mortgagor and the mortgagee pays a portion 
of the mortgage money towards a prior mortgage is entitled to 
priority or subrogation of the prior mortgage rights.” Apparent- 
ly the learned Judge treated the 3rd defendant as an agent of the 
mortgagor in paying off the balance of the mortgage debt and 
therefore he thought that, the payment was on behalf of the 
mortgagor and not on behalf of himself. This ground of his 
decision is not tenable at all. In fact, Mr. Bhashyam Atyangar 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 525 


for the respondents did not base his argument on this principle. 
His argument is this: that at the time when the payment was 
made the 3rd defendant did not know of the existence of the 
plaintiff’s mortgage and therefore it cannot be presumed that he 
intended to keep the first mortgage as a shield against the second 
mortgage of the plaintif. It appears to us that the question is 
a very simple one and has been decided once for all by the Privy 
Council in Gokaldas Gopaldas v. Puranmal Premsukh Das}. 
In that case, their Lordships pointed out that a man having a 
right to act in either of the two ways, that is, either to extin- 
guish or keep alive a mortgage, shall be presumed to have 
acted according to his interest. In this case the presumption 
should be that when the appellant paid off the prior mortgage 
he intended to keep that mortgage against all subsequent 
mortgages. But Mr. Bhashyam Aiyangar contends that the 
presumption should be held not to arise because he did not 
know at that time that the second mortgage existed. But the 
knowledge of the existence of the second mortgage is not a 
material consideration in pleading “the presumption,” as has 
been held in Gangadhara v. Sivaramat. In that case the 
learned Judges referred to the case, Gokaldas Gopaldas 
v. Puranmal Premsukh Dasi and treated the presumption 
as a general one the operation of which is not restricted 
by the question whether the man who makes the pay- 
ment knew of the existence of the subsequent mortgage or not. 
The same conclusion was arrived at in Andi Thevan v. Nagaya- 
samt Chetitar?. In Chidambara Nadan v. Muni Nagendray- 
yant it was held that a payment made by the subsequent 
mortgagee in discharge of a prior mortgage debt cannot be 
considered to be a payment made on behalf of the mortgagor. 
These three decisions dispose of the ground on which the Lower 
Court’s judgment is based, and also the contention urged before 
us by Mr. Bhashyam Aiyangar. We therefore set aside the 
decree of the Lower Court and declare that the appellant is 
entitled to get priority over the plaintiff’s mortgage to the 
extent of the balance of the consideration which he has paid 
off with reference to the first mortgage, that is, the sum of 
Rs. 1181-12-7 together with interest. 





1. (1884) L. R 11 I. A. 126: I. L. R. 10 Cal. 1035 (P. C.). 
2. (1884) I. L. R. 8 Mad. 246. 3. (1927) 55 M. L. J. 369. 
4. (1920) 39 M L. J. 445. 
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The case will be remanded to the Lower Court for passing 
a final decree giving the appellant priority in the manner indi- 
cated above. The appellant is entitled to costs here and in the 
Court below with respect to the amount on which he has 
succeeded. 

The Court-fee will be refunded. 

B. V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- Present :—MR. JUSTICE KrisHNAN PANDALAL 


Navamani Nadar and another .. Petitioners (Plaintiffs) 
v: 
Vedamanicka Nadar (deceased) 
and others .. Respondents (Defend- 
ants and Ist Deft.’s 
L. Rs.) 


Limitation Act (IX of 1908), Arts. 111 and 116—Scope of Art. 111— 
Direction to purchaser to pay off vendor's creditor—Default by purchaser 
—Decree obtained by creditor and vendor's properties sold in execution 
— Sutt by vendor for damages—Starting point. 

Art, 111 governs suits for unpaid purchase money payable to or to the 
order of the vendor under the agreement to sell and is independent of rights 
arising by the deed of sale. When the agreement to sell is embodied in 
the registered sale deed, a suit for compensation for breach of contract is 
governed by Art. 116. 

Chunilal v. Bas Jeiki, (1897) I. L. R. 22 Bom. 846, distinguished. 


Seshachala Naicker v. Varadachariar, (1901) I. L. R. 25 Mad. 55: 11 
M. L. J. 318, referred to. 

Where the purchaser under a registered deed of sale undertakes to 
satisfy a mortgage debt of the vendor with part of the purchase money, there 
is implied in that agreement an agreement to indemnify the vendor against 
losses which may be caused by the action taken by the creditor on default of 
payment by the purchaser. Such an agreement to indemnify can be said to 
be broken only when the vendor is compelled to pay the creditor himself or 
(as in the present case) his property is sold in execution of a decree obtained 
by the creditor. Where, therefore, after the sale of his properties in execu- 
tion in consequence of the default of the purchaser, the vendor brings a suit 
against the purchaser for return of the purchase money reserved with the 
latter, the suit being based on the implied contract of indemnity, the starting 
point of limitation is the date of the sale of the properties in execution when 
the vendor actually suffered loss and not the date of deed of sale executed 
in favour of the defendant. 

Ram Ratan Lal v. Abdul Wahid Khan, (1927) L L. R. 49 AIL 603; 
Ammani Bat v. Anant, (1930) 33 Bom. L. R. 136 and Ram Rachhya Singh 
Thakur v. Raghunath Prasad Misser, (1929) I. LR, 8 Pat. 860, followed. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Tuticorin in S. C. S. No. 2266 of 1926. 





SG R P. No. 1495 of 1927, 24th October, 1932. 
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G. Jagadisa Aiyar for T. L. Venkatarama Atyar for peti- 
tioners. : 

A. Swaminatha Atyar for L. S. Veeraraghava Aiyar for 
respondents. 

The Court delivered the following 

J) upGMENT.—The question in this petition is one of limita- 
tion, The suit was dismissed by the learned Subordinate Judge 
of Tuticorin on the ground that it was barred under Art. 111 
of the Limitation Act as one for unpaid purchase money 
personally from the purchaser brought more than 3 years after 
the date of the sale. The facts are as follows. The plaintiff's 
father sold to the defendant on 28th April, 1919, for Rs. 500 a 
portion of the property which had been mortgaged by the 
vendor to a third party prior to the sale. The consideration of 
Rs. 500 was made up as follows: “ Rs. 312-00 being the amount 
reserved with you (purchaser) in order that you (purchaser ) 
may redeem the hypothecation executed by me; Rs. 880.0 
received in cash and Rs. 100-0-0 to be paid before the Registrar, 
total Rs. 500.” The purchaser paid Rs. 188 and took posses- 
sion of the property. He did not pay the amount of the 
hypothecation to the third party who therefore brought a suit 
in 1924 impleading the mortgagor-vendor and purchaser-defend- 
ant and having obtained a decree sold the whole of-the mort- 
gaged property in execution on 29th October, 1926, including 
the property which was in the possession of the mortgagor as 
well as that which was sold to the defendant. This suit was 
brought on the 4th December, 1926, for Rs. 738-0-7 made up of 
Rs. 312 with interest thereon. 

The Lower Court relied upon Chuntlal v. Bas Jethil in 
support of its view that Art. 111 governs the case and distin- 
guished the decision in Seshachala Naicker v. Varadachariar® 
which pointed out that wherea contract to sell is embodied in 
the deed of sale the Article applicable would be Art. 116. I 
think Art. 111 has no application to the present case. That 
Article governs suits for unpaid purchase money payable to or 
to the order of the vendor under an agreement to sell and, as 
the third column shows, is independent of rights arising by the 
deed of sale because the terminus a quo is the date fixed for 
completing the sale or the date of acceptance of the title which- 





1. (1897) L L. R. 22 Bom. 846, 
2. (1901) LL. R. 25 Mad. 55:11 M L, J. 318. 
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ever is later. The present suit is not brought on any agreement 
to sell; nor, on the terms of the sale deed, which we may suppose 
contains the terms of the agreement to sell, is the amount sued 
for payable to or to the order of the vendor. Chuntlal v. Bas 
Jethi] related to a parol sale of the year 1890 when the Trans- 
fer of Property Act had not been extended to the Bombay 
Presidency. The sale was for cash to be paid to the vendor, 
but instead of paying cash the purchaser signed an acknowledg- 
ment in the vendors account book. It was held that the sale 
was -completed and the title accepted more than three years 
before the suit. In the first place there was no registered sale 
deed in that case and in the second the whole of the considera- 
tion was payable in cash to the vendor. As pointed out in 


 Seshackala Naicker v. Varadachariar3 where the contract to 


sell is embodied in a registered deed of sale, the unpaid vendor 
can rely upon Art. 116 which allows six years from the date of 
breach. But the difficulty in the present case is that even six 
years from the date of the sale deed will not save the suit. It 
is therefore argued that the date of breach in a case where the 
purchaser undertakes in the sale deed to pay part of the 
purchase money to the vendor’s creditors, secured or unsecured, 
is not the:date of the sale deed but some later date, which is 
put in some cases as a reasonable time after the sale deed, in 
others as the date of demand and refusal, and in still others as 
the time when the vendor is himself compelled to pay the 
creditors whom the purchaser has defaulted to satisfy. Another 
line of reasoning which favours the postponement of the date 
for bringing a suit by the vendor is that where the purchaser 
agrees in a registered deed of sale to satisfy a mortgage debt or 
other debt of the vendor with part of the purchase money, 
there is implied in that agreement an agreement to indemnify 
the vendor against losses which may be caused by action taken 
by the creditors on. the default of payment by the purchaser 
and such an agreement to indemnify is broken only when the 
vendor is compelled to pay the creditors himself or his property 
is sold. 

It is curious that no decision of our own Court directly 
dealing with this topic was cited. In Raghunatha Chartar v. 
Sadagopa Chariar’ it was held that in a transfer (of two 





1. (1897) L L. R.22 Bom. 846. 
2, (1901) I. L. R. 25 Mad. 55: 11 M. L. J. 318. 
3. (1911) I. L. R. 36 Mad. 348: 21 M. L. J. 983. 
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decrees), the consideration for which was that the transferee 
should pay the transferor’s creditors, the transferor could sue 
the transferee for the money, even though the transferor himself 
had not paid off the creditors, on the transferee’s default to do 
so within a reasonable time, but that the suit can only be for the 
consideration for the sale which the vendee failed to pay but not 
for any further damages which the vendor had not actually 
sustainéd. This implies that where the vendor has actually 
sustained further damages, by having to pay the creditors himself 
_ or by having his property sold, he is entitled to recover the 
damage actually sustained. I do nol consider this decision as 
prohibiting a suit for the damages actually sustained after it 
has been sustained, if it is reasonable to infer that a contract 
of indemnity is to be implied in the circumstances. 


There are however decisions of other Courts more to the 
point. In Raghubar Rai v. Jaij Raji, a case like the present 
except that the vendor had not in fact himself paid the secured 
creditor whom the purchaser had undertaken to pay, it was held 
that it was not necessary for the vendor to have paid the credi- 
tor before bringing the suit and that as no time was fixed in the 
sale deed for the payment of the mortgage money limitation 
began to run from the date of the execution of the deed. . This 
view however was dissented from in Ram Ratan Lal v. Abdul 
Wahid Khan’, where the vendor had been compelled to pay a 
mortgage debt himself and it was held that limitation in respect 
of the vendor’s suit against the purchaser will not begin to run 
until he has been compelled to pay. Makund Lalv. Bhola Rais 
was acase where the vendor’s unsecured creditors had to be paid 
off by the purchaser and it was held that the vendor could 
recover the unpaid money within six years from the date of the 
sale deed. Ammani Bai v. Anant4 was a case in which the 
vendor’s creditor had recovered the money from the vendor on 
the purchaser’s default to pay. The sale was in 1912; the ven- 
dor was compelled to pay the same debtin 1921. The vendor's 
suit against the purchaser was brought in 1924, t.e., within 
three years of the actual payment but 12 years after the sale 
deed. It was held that the Article applicable was 116 and that 
time began to run when the plaintiff actually suffered the loss, 
which was the date when the purchaser's agreement became 


Å—a maamme a 
1. (1912) L L. R. 34 All. 429. 2. (1927) L L. R. 49 All 603. 
3. A. LR. 1931 All. 419, 4. (1930) 33 Bom. L. R. 136, ° 
R—67 
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impossible of performance by reason of the payment by the 
vendor himself. Ram Rachhya Singh Thakur v. Raghunath 
Prasad Misser1 is a case which adopts the same reasoning. It 
was held that the terminus a quo was not the date-of the exe- 
cution of the sale deed but the date on which the contract was 
deemed to have been broken, namely, the date when either 
there was a repudiation of the liability under it or when the 
contract had become impossible of performance on account of 
the vendor’s debt having been satisfied and also that the measure 
of compensation to be awarded is the amount of the debt with , 
interest. 

It occurs to me that it is necessary to distinguish claims of 
two kinds which may arise in this connection. A vendor may 
reserve part of the purchase money with the purchaser entirely 
for payment of the vendor’s debts in the payment of which the 
purchaser has himself no primary interest. These may be 
unsecured creditors of the vendor for which the vendor alone 
is liable or secured creditors of the vendor where the security 
is other than the property sold. On the other hand such a 
reservation may be for payment of debts in which the pur- 
chaser as owner of the property purchased becomes solely pri- 
marily interested. It may be to pay off a previous mortgage 
covering only the property sold. In this case except by way of 
the vendor’s personal liability for any deficiency that may 
arise on the mortgage, the purchaser subject to the mortgage 
becomes the only person interested in the payment. If he does 
not pay, the previous mortgage debt will be realised from his 
own property and no one else’s. It is difficult to see how in 
such a case, except where the vendor is proceeded against on 
his personal liability, he can bring a suit if the purchaser fails 
to pay off the mortgage on the property which he has bought. 
But the reserved portion of the price may be, as it is in this 
case, to pay off a mortgage which covers not only the property 
bought but also some other property which the vendor is entitled 
to be freed from the mortgage by the payment undertaken by the 
purchaser. In such a case the vendor is entitled to see that by 
the purchaser’s default the morigaged property left with him is 
not endangered. In brief, the suits which a vendor is entitled 
to bring for the reserved amount against the purchaser before 
himself paying the amount or suffering some other damage are 





Š 1. (1929) L L. R. 8 Pat. 860. 
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cases in which he alone is entitled to benefit by the payment. 
But where, as in this case, the benefit of the payment of the 
reserved amount accrues partly to the purchaser himself and 
only partly to the vendor, it is not possible for the vendor to 
sue the purchaser for the whole amount reserved. In such cases 
he can only sue for the portion of the amount the non-payment 
of which is likely to affect him, and this can only be properly 
determined when he has either made the payment himself or 
has suffered some other damage by the purchaser’s default. The 
basis of the suit in such a case is the contract of indemnity 
which the agreement in the sale deed implies and can be held to 
be broken only when the plaintiff has actually suffered loss. I 
am therefore of opinion that the limitation in this case began 
to run when the plaintiff's property was sold on the 29th 
October, 1926, and therefore the suit was not barred. 


Another point depending upon this and following from it 
is the amount which the plaintiff is entitled to recover. As the 
plaintiff is not entitled to recover the whole of the Rs. 312 
because a portion of it was also to release the property sold to 
the defendant from the mortgage he can recover only the loss 
actually sustained by him. What it is, has yet to be ascertained. 
The decree of the Lower Court is therefore set aside and the 

suit remanded for re-trial and disposal according to law. The 
petitioners must have their costs in this Court fromthe counter- 
petitioner. 

S. R. Petition alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE CURGENVEN. 


Narappa Naicken .. Appellant® (Counter-peti- 
troner—Decree-holder) 





v. 
. Govindaraja Naicken (minor) by Respondent (Petitioner— 
guardian Muthammal (vide Judymenti-debtor). 
Order, dated 21st July, 1931, 
C. M. P. No. 1451 of 1931). 
Ciu Procedure Code (V of 1908), S. 13—Foreign judgment passed 
without surisdiction—Submission to—When effective to validate the decree 


—A pplication to foreign Court to set aside ex parte decree, if amounts to 
voluntary submission. 





*A, A. A, O. No. 132 of 1928, 23rd November, 1932. 


Narappa 
Naicken 
v. 
Govindaraja 
Naicken. 


{ 
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The judgment pronounced in absentem by a foreign Court is a nullity 
and not binding on the judgment-debtor unless he had submitted to its juris- 
diction. The submission must be in the suit itself and before the decree was 
passed. If the decree at the time when it was passed was an absolute 
nullity, it cannot be subsequently and retrospectively clothed with jurisdiction 
by an application by the judgment-debtor to the foreign Court to set aside 
the ex parte decree. 


Hari Singh v. Muhammad Said, (1926) I. L. R. 8 Lah, 54, not followed. 
Sheo Tahal Rom v. Binaek Shukul, A. I R. 1931 AIL 689; Gurdyal 


Singh v. Raja of Faridkot, (1894) L R. 211. A. 171: I. L. R. 22 Cal. 222: 
4 M. L. J. 267 (P. C.), referred to. 


Held also that assuming the application made by the judgment-debtor 
to the foreign Court was a submission, it could not be deemed voluntary 
since the judgment-debtor, unaware of that he could challenge the validity of 
the decree, made the application as the only alternative to undergoing a term 
of imprisonment. 


Appeal against the order of the District Court of 
Coimbatore, dated the 6th day of March, 1928 and made in 
A. S. No. 214 of 1927 preferred against the order of the 
Court of the District Munsif of Tiruppur, dated the 5th day of 
August, 1927 and made in E. A. No. 280 of 1927 in E. P. R. 
No. 89 of 1927 (in O. S. No. 929 of 1098 on the file of the 
Court of the District Munsif of Quilon). 


T. M. Krishnaswami Atyar and K. Balasubrahmania Atyar 
for appellant. 


K. Bhashyam Aiyangar and V. C. Veeraraghava Chartar 
for respondent. 


The Court delivered the following 


JuDGMENT.—The appellant holds a money decree passed 
ex parte against the respondent by the Court of the District 
Munsif of Quilon. It was transferred to the Court of the 
District Munsif of Tiruppur for execution and the judgment- 
debtor was arrested. An application by him for his release on 
security for the purpose of getting the decree set aside was 
granted and he thereupon applied to the Quilon Court to set 
aside the ex parte decree. In that application the Quilon Court 
ordered an interim stay but eventually dismissed it for default 
and intimated to the Tiruppur Court that it might proceed with ° 
the execution. Thereupon the judgment-debtor filed an appli- 
cation to set aside the order of arrest and dismiss the execution 
petition on the grounds that the foreign Court had no jurisdic- 
tion to pass the decree against him and that he had not submit- 
ted to it. The District Munsif dismissed the application on the 
ground that although the decree, being passed without jurisdic- 
tion, -was a nullity, yet the judgment-debtor by applying to 
have it set aside had made a voluntary submission to the Court. 
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The learned District Judge has differed from the District 


Munsif on this latter point, holding that in the circumstances of 


the case the judgment-debtor must be held to have acted under 
compulsion. 


The first point that arises for consideration in my view is 
whether a decree passed without jurisdiction can be validated 
by submission, not in the suit itself and before the decree was 
passed, but after the decree had come into existence. It is 
contended that if the decree at the time when it was passed 
was a nullity, no subsequent action on the part of the judgment- 
debtor can have validated it. This point has been considered by 
the learned District Judge, who has followed a ruling in Hars 
Singh v. Muhammad Saidi. That too was a case where, after 
the decree had been, passed er parte, the defendants applied to 
have itset aside. The passage in the judgment relating to this 
point is to be found at page 92. The learned Judges recognise 
that proceedings to set aside an ex parte decree cannot be said 
to be proceedings in the suit, the argument having been address- 
ed to them that the submission to jurisdiction must be in the 
suit, but they think that when the defendants applied to have the 
ex parte decree set aside they must be held to have been ready 
to accept the decisions of the Courts of that foreign territory, 
provided always that they were not opposed to natural justice, 
etc. They themselves think that this is a curious result but that 
it seems to follow from the decisions upon the point. The only 
decision actually cited is Guiard v. De Clermont and Donners 
and I have not been able to discover that it affords any 


authority for this view. The case related to an action . 


brought in the Tribunal of Commerce of the Seine, in 
France. The defendants who were in England declined to 
appear or to take any part in the proceedings and in the 
ordinary course judgment by default was passed by that 
Court. The plaintiff upon this obtained what was equivalent 
to an attachment order of money at the credit of the defendants 
in a French Bank, whereupon the defendants applied to the Tri- 
bunal of Commerce to have the default judgment set aside, and 
the Court actually did set it aside. The plaintiffs however 
appealed and obtained judgment in their favour. That appeal 
judgment was what was sued upon in England, and, as 


1. (1926) I. L. R. 8 Lah. 54. 2, (1914) 3 K. B. D. 146. 
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Lawrence, J., points out on page 155, it is clear that it was a 
judgment to which the defendants were parties and in which 
they took the chance of obtaining a decision in their favour. 
This case does not seem therefore to afford support to the 
proposition that a judgment passed without jurisdiction can 
by subsequent submission to the Court become executable in 
British India. The learned Judges who decided Sheo Tahal 
Ram v. Binaek Shukull seem to have been inclined to take the 
same view. They extract from Dicey’s “Conflict of Laws’ 
rules regarding jurisdiction in actions in personam. So far as’ 
it relates to this topic the rule is as follows :— 

“Where the party objecting to the jurisdiction of the Courts of such 
country has, by his own conduct, submitted to such jurisdiction, te., has pre- 
cluded himself from objecting thereto: (a) by appearing as plaintiff in the 
action, or (b) by voluntarily appearing as defendant in such action without 


protest, or (c) by having expressly or implicitly contracted to submit to the 
jurisdiction of such Court.” à 


As Sulaiman, Ag. C. J., remarks, it would seem that the 
submission to the jurisdiction must be to the foreign Court itself 
and probably before the judgment is pronounced; for if there 
was no such submission the judgment is anullity. In the present 
case the alleged submission took place not only after the judg- 
ment was pronounced but after the execution petition had been 
filed and to some extent acted upon. If the decree was, at the 
time when it was passed, an absolute nullity, I do not think it 
can seriously be contended that it can have been subsequently 
and retrospectively clothed with jurisdiction by any such action 
as the judgment-debtor took in this case. Mr. T. M. 
Krishnaswami Aiyar has attempted to argue that it was not an 
absolute nullity in the sense that it nowhere had any validity; 
tor it was a good enough decree within the Travancore State. 
I do not think that that circumstance makes any difference to 
the view which should be taken of it in British India. I may 
quote Lord Selborne who, delivering the judgment of the 
Privy Council in Gurdyal Singh v. Raja of Faridkot? said: 

“Ina personal action. . . a decree pronounced in absentem by a 
foreign Court, to the jurisdiction of which the defendant has not in any way 
submitied himself, is By International Law an absolute nullity. Heis under 
no obligation of any kind to obey it, and it must be regarded as a mere 


nullity by the Courts of every mation, except (when authorised by: special 
local legislation) in the country of the forum by which it was pronounced.” 





1. A L R 1931 AIL 689, 
2. ° (1894) L. R. 21 I. A. 171: I. L. R. 22 C. 222: 4 M. L. J. 267 (P. C). 
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I would“accordingly hold that the décree iti” this cage con- 
tinues to be a nullity and therefore inexecutable in British 
India. 

On the further point, whether, if the judgment-debtor’s 
action amounted to a submission, that submission was volun- 
tary, I am inclined to agree with the conclusion of the learned 
District Judge. I do not find much of assistance in the case- 
law*upon this point. It has been held that submission is not 
voluntary if the appcarance is made only to save property 
which is in the hands of a foreign tribunal (see Veeraraghava 
Ayyar v. Muga Saiti which follows the English case of Voinet 
v. Barreti2). It does not necessarily follow perhaps thal where 
in pursuance of such a decree execution is taken in British 
India and some constraint imposed upon the judgment-debtor 
there the submission cannot be voluntary. But if toa ‘volun- 
tary act’ is attached the ordinary meaning of an act done of æ 
man’s own free will and without constraint, it is difficult to 
bring the respondent’s action in resorting to the Quilon Court 
into this category. It may be true that he could have taken 
the alternative course of pleading that the decree was without 
jurisdiction, but if, as we must suppose, he was ignorant that 
this course was open to him, such ignorance does not, in my 
view, make his recourse to the Quilon Court any the more 
voluntary. He must have supposed that the only alternative to 
undergoing a term of imprisonment was to challenge the decree 
as he did, anıl since he acted under pressure of this prospect, I 
cannot hold that his appearance before the Quilon Court was in 
the nature of voluntary submission. 

I accordingly agree with the lower appellate Court and 
dismiss this second appeal with costs. 


S. R. Appeal dismissed. 


EREE aa 
1. (1914) I. L. R. 39 Mad. 24:27 M. L. J. 535, 
2. (1885) 55 L. J. Q. B. D. 39, 
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IN. THE HIGH. COURT OF JUDICATURE.AT MADRAS. 
PRESENT:—MR. - JUSTICE VENKATASUBBA Rao AND MR. 
JUSTICE CURGENVEN. ve 


Akshayalingam Pillai .. Pettitonere (Petitioner— 
- Ist Defendant) ny 


v. 


Avyambalammal and others ^. Respondents (Respondents 
i Nos. 2 to 6—L. Rs. of the’ 1st 
Plainiif and Respondents 11 to 

22—Defendants 6 to 17). < 

Specific performance—Decree for—E fect of—Right of defendant to 
enforce—Spectfic Relief Act (I of 1877), S. 35 (c)—Scope. 

A decree for specific performance enures not only for the benefit of the 
plaintiff but also of the defendant. The passing of the decree does not 
terminate a suit for specific performance and all the reliefs open to the 
plaintiff after judgment are equally available to the defendant. The defend- 
ant, whether he be purchaser or vendor, is therefore entitled, after judgment, 


‘fo require specific performance from the unwilling plaintiff in the same 


action. 


Karim Mahomed Jamal v. Rajooma, (1887) I. L. R. 12 Bom. 174; 
Bai Karimabibi v. Abderehman, (1922) I. L. R. 46 Bom. 990 and Heramba- 
chandra Maitra vx. Jyotishchandra Stngha, (1931) I. L. R. 59 Cal, 501, 
followed. i 


Abdul Shaker Sahib v. Abdul Rahiman Sahib, (1922) I. L. R. 46 Mad. 
148 :.44 M. L, J. 107, referred to. 


Where, however, the 1st defendant had, in violation of his contract 
with the plaintiff, alienated parts of the property to the other defendants, he 
cannot in equity invoke the aid of the Court to compel the plaintiff to take a 
conveyance of his (the 1st defendant’s) share alone or compel the other 
defendants against their consent to join in the conveyance to the plaintiff. 


The right of rescission recognised in S. 35 (c) of the Specific Relief Act 
is not confined to a vendor, whether plaintiff or defendant, but is equally 
open to a purchaser whether he appears in the action as plaintiff or defendant. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Mayavaram, dated the 6th day of November, 1928 and made 
in I. A. No. 344 of 1926 in O. S. No. 70 of 1923. 


C. A. Seshagirt Sastri for petitioner. 

K. S. Desikan, R. Somasundaram, K. S. Venkataramani, 
V.V.Chowduri and G. S. Venkatarama Atyar for respondents. 

The Court delivered the following 

Jupcments. Venkataswbba Rao, J.—An important ques- 
tion has been raised as to the right of a fet Plan after 
judgment in a suit for specific performance. 

The facts which gave rise to the application made in the 
Lower Court, so far as they are relevant to the present purpose, 
may be briefly stated. The plaintiff-purchaser obtained in 








* C. R, P. No. 1112 of 1929, 4th November, 1932, 
e 


- 


r+ 
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O. S. No. 70 of 1923 (that was the suit in which the ie 
tion was made) a decree for specific performance: of the 
contract referred to in the pleadings, to sell immoveable property. 
The lst defendant was the vendor under the contract, and 
defendants 7, 8 and 13 are alienees of-different portions of the 
property from the Ist defendant with notice of the contract. 
On the 31st March, 1926, the following decree was made by the 
Subordinate Judge’s Court of Mayavaram :— 

1. “ That the plaintiff do deposit in Court within six months from this 


date Rs, 5,500 with interest at 11 annas per cent. per mensem from 17th 
December, 1913, to date of deposit. 


2. That on deposit the Ist defendant on his behalf and on behalf of 
his sons, defendants 2 to 5 and defendants 7, 8 and 13 do execute and 
Tegister a conveyance in respect of their respective properties in the plaint 
(less the items adjudged as lost to the plaintiff by reason of the finding on 
issue 16); that the deed of conveyance shall be joint or several according as 
the plaintiff desires and that all costs in connection with the execution and 
registration of conveyance shall be borne by the plaintiff. 


- +3, That the plaintiff do get possession of the properties with mesne 

profits to be determined in execution as from the date of deposit of the 
money, defendants 1,7, 8 and 13 being .severally liable for mesne profits 
actording to the extent of property held by each 


4 That defendants 7, 8 and 13 do have a charge on the money in 
deposit according to their respective stake on the properties as per their sale 
deeds obtained by them or their predecessor, their remedies being left to be 
enforced in future proceedings. = 

and 5. That the plaintiff do pay 1st defendant Rs. 304-8-0 on account of 
his costs of the suit and the plaintiff and the other defendants do bear their 
own costs of the suit as noted below.” 


It will be noticed that this decree is in some respects some- 
what curious. By the time the decree was made, nearly 13 years 
had elapsed from the date of the contract, and the plaintiff 1s 
directed by the decree to bring into Court the purchase-money 
with interest from 17th December, 1913, the date of the contract. 
While the plaintiff was thus made liable for interest for over 
13 years, there was no corresponding liability imposed on the 
defendants, who remained in possession of the property, for 
mesne profits, as under the decree they were made liable only 
from the date of the deposit. Another curious feature is, that 
the amount payable to the defendants-alienees was left to be 
determined in future proceedings. It was felt, it 1s stated, that 
this judgment bore harshly on the plaintiff, but as he had died 
even before it was pronounced, his legal representatives were 


unable to file an appeal. The amount which under the decree: 


the plaintiff was directed to pay was found to be in excess of 
the value of the property, and no attempt was therefore made 
R—68 ° 
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by his representatives to carry the decreeinto effect. The lst 
defendant, finding it to his advantage to enforce this decree, 
presented a petition to the Lower Court in the following terms: 

“that this Hon'ble Court be further pleased to pass a final order in con- 


formity with the preliminary decree already passed in the suit, so as to enable 
him to reap the fruits of the preliminary decree”. 


By this petition the 1st defendant stated that he was willing 
to carry out his part of the contract, and applied that the,plain- 
tiff’s representatives should be directed to bring the purchase- 
money into Court. Defendants 7, 8 and 13, it must be noted, 
did not join the 1st defendant in making this application. The 
stand taken by the latter in the Lower Court was, that the 
plaintiff was bound to pay in return for the land in his posses- 
sion which,he was prepared to convey, the proper proportion 
of the price. But the contention in that form has been 
abandoned in this Court, the 1st defendants case now being, 
that on behalf of the dissenting defendants the conveyance 
should be executed by the Court and that the plaintiff should be 
called on to bring in the full price. The learned Subordinate 
Judge, holding that the only remedy open to the applicant is to 
have the contract rescinded under S. 35 (c) of the Specific 
Relief Act, made the following order: 

“It seems to me, therefore, that the only final order which can be passed 
on this application is that the plaint contract, dated 17th December, 1913, 
evidenced by Exhibit D, be rescinded and determined. I accordingly pass the 
said order.” 

It is against this order that the revision petition has been | 
directed. 


A question of general importance has been argued whether, 
when a decree for specific performance is made, it operates in 
favour of both parties, so that the defendant also can have it 
carried into effect. It is argued on the one hand that the 
defendant to the action does not enjoy the same privilege as the 
plaintiff, that as regards the relief he can obtain in the suit 
itself, S. 35 (c) of the Specific Reltef Act prescribes a remedy 
and that he cannot obtain any other or further relief in the 
action than what is provided by that section. It is contended, 
on the other hand, that the decree in the suit enures for the 
benefit of both and each of the parties can after judgment claim 
specific performance. The question is, which of these two 
views is correct? The Specific Relief Act, it has been pointed 
out, is based on the rules and practice of the English law in 

6 
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relation to the doctrine of specific performance: Ardeshir 
Mama v. Flora Sassoonl. Their Lordships of the Judicial 
Committee have interpreted ihe sections of this Act, both as to 
substantive law and practice, in the light of the principles 
recognised by the English Courts. If there is an express 
divergence, then the Act will be strictly adhered to, whatever be 
the English law (same case, page 623). It seems to be well 
settled under the English practice that a decree for specific 
performance operates in favour of both parties. The usual 
form of a decree is to declare that the agreement ought to be 
specifically enforced without stating that it shall be so enforced 
at the instance of the plaintiff only. The form given in Seton 
on ““ Decrees ” runs thus?: 


“Declare that the agreement in the pleadings mentioned, ought to be 
specifically performed and carried into execution and order and adjudge the 


same accordingly. ” 

In India also this view was taken in some cases: Karim 
Mahomed Jamal v. Rajooma? and Bat Karimabibi v. Abde- 
rehmans. Ina recent case the point was discussed at great 
length by Rankin, C.J., who, after an elaborate examination of 
the authorities, came to the same conclusion: Herambachandra 
Matira v. Jyotishchandra Singhas. In England a suit for 
specific performance is net deemed to come to an end by the 
passing of the decree. In Chapter IV of Fry’s standard work 
on Specific Performance he discusses the various reliefs that 
may be obtained after judgment. The right to these reliefs is 
not possessed by the plaintiff alone. The learned author saysé: 


“It may and not unfrequently does happen that after judgment has been 
given for the specific performance of a contract, some further relief becomes 
necessary, in consequence of one or otherof the parties making default in the 
performance of something which ought under the judgment to be performed 
by him or on his part; as, for instance, where a vendor refuses or is unable 
to execute a proper conveyance of the property, ora purchaser to pay the 
purchase-money. The character of the consequential relief appropriate to 
any particular case will of course vary according to the nature of the subject- 
matter of the contract and the position which the applicant occupies in the 
transaction; but in every case the application must, under the present 
practice, be made only to the Court by which the judgment was pronounced.” 





1. (1928) L. R. 551. A. 360: I. L. R. 52 Bom. 597: 55 M. L. J. 523 (P. C). 
2. 7th Edn., Vol. III, pp. 2136 and 2137. 
3. (1887) I. L. R. 12 Bom. 174. 4. (1922) I. L. R. 46 Bom. 990. 
ù 5. (1931) I. L. R. 59 Cal. 501. 
6. S. 1170, 6th Edn. 
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and then again, 


“There are two kinds of relief after judgment for specific performance 
of which either party to the contract may, in a proper case, avail himself.’ 


Then he goes on to describe at some length the various 
kinds of relief that are open toa vendor and those open toa 
purchaser. The nature of the relief depends upon whether the 
applicant is the vendor or the purchaser, not upon whether he 
is the plaintiff or the defendant. The chapter deals with vanie- 
ties of reliefs, and some of them may probably not apply to 
India, the law and practice here being in some respects differ- 
ent; but there is no reason why the principle, which has been 
accepted by the English Courts, should be departed from in this 
country. The Specific Relief Act is defective in this respect, 
and we should turn for guidance to the English practice on the 
subject. Let us take the case where the defendant happens to 
be the purchaser. The plaintiff, who has obtained judgment, 
makes default. What then is the defendant’s position? He is 
prepared to pay the purchase price and otherwise observe the 
decree, but on the hypothesis that it does not enure for his 
benefit, he cannot compel the plaintiff to execute the conveyance. 
There is no provision in the Specific Relief Act, which sucha 
defendant can invoke. The decisions say that the plaintiff may 
obtain in certain circumstances an extension of the time origi- 
nally granted. When then can the defendant feel that he is 
absolved from the contract? How long is he to keep ready ih 
his hands the purchase-money? It cannot be that the intention 
of the law is that a defendant-purchaser should be subject to 
this unmerited hardship. Therefore in the case of a defendant- 
purchaser at any rate, there being no provision in the Specific 
Relief Act, we must necessarily turn to the recognised English 
practice in that respect. Next, is there anything to show that, 
where the defendant ts the vendor, the remedy provided by 
the Act is exhaustiver I may observe first, that S. 35 applies 
to both the plaintiff-vendor as well as the defendant-vendor and 
is not confined to the latter case only. Supposing a vendor as 
plaintiff obtains a decree for specific performance but finds 
that the defendant is impecunious and cannot pay the purchase- 
money, why should it not be open to him to have the contract 
rescinded under that section? And secondly the words “ in the 
same case” in the final paragraph refer to the case mentioned 
incl. (c). Iagree with the view taken on this point in Kurpal 
1.- S. 1171. 
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v. Shamraol and by Thiruvenkatachariar, J., in Mahommadalli 
Sahib v. Abdul Khadır Saheb?, The opening paragraph of the 
section refers to the “following cases”; then three cases follow, 
case (c) being one of them. The words “in the samecase” in 
the final clause of case (c) must therefore refer to that parti- 
cular case. And further, why should it be assumed that a 
departure from the English law is intended and the relief is 
restricted to the contingency mentioned in the penultimate 
clause, namely, where the purchaser is in possession? A con- 
trary opinion has been expressed by Collett in his Specific 
Relief Act (see Vth Edition, p. 282), and there is a dictum of 
Kemp, J., to the same effect in Chathurbuj v. Kalyani; but I 
must express my respectful dissent from this view. S. 35 thus 
in my opinion applies to both the plaintiff-vendor and the 
defendant-vendor, and it enables them to have the contract 
rescinded in the very action in which the decree for specific 
performance was made. But is that any reason for holding 
that the other remedies open to them under the: English law 
are denied to them under the Act? We cannot overlook that 
the word used in the final clause of S. 35 is “may” and not 


“shall”. It therefore seems to me that a defendant, whether _ 


he be purchaser or vendor, must after judgment be in 4 position 
to require specific performance from the opposite party in the 
same action. If the principle on which the rule of mutuality 
is founded be accepted, the remedies open to the plaintiff after 
judgment must be equally available to the defendant and the 
varied nature of the remedies is set forth, as already noticed, 
by Fry in his work. Thus, the right of rescission recognised 
in S. 35 (c) of the Specific Relief Act is not confined to a 
vendor, whether plaintiff or defendant, but must be equally 
open to a purchaser, it being immaterial whether he appears in 
the action as plaintiff or defendant. That the principle of 
reciprocity is not limited to the enforcing of the decree by 
requiring specific performance, is the effect of the observations 
of Sir Walter Schwabe, C. J., in Abdul Shaker Sahib v. 
Abdul Rahiman Sahib4. The learned Chief Justice gives 
a rough summary of the remedies enumerated by Fry, as 
they obtain in the English system and assumes that they are 


a ee, 
1. (1922) L L. R.47 Bom. 589. 
2. (1927) 59 M L J. 351 at 357. | 3. A. I. R 1927 Bom. 239. 
4. (1922) I. L. R. 46 Mad. 148: 44 M. L. J. 107, ° 


Akshaya- 
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equally available to either party in this country. This in my 
opinion is the necessary result of the acceptance of the dual 
principle recognised in the English law: frst, that the passing 
of the decree does not terminate the suit but that various 
reliefs may be obtained after judgment in the action itself 
(according to Sir Walter Schwabe, C.J., the decree is in the 
nature of a “preliminary decree”), and secondly, that the 
decree enures not only for the benefit of the plaintiff but also 
of the defendant. Mr. Seshagiri Sastri suggested (though on 
the facts of this case it was not necessary for him to take up 
this position) that in regard to limit of time, applications by a 
defendant to enforce the decree would be governed by the pro- 
visions of the Limitation Act. Itis sufficient to point out that 
this does not seem to be the true principle on which relief is 
granted to either party, but this subject I need not pursue 
further. 


I have so far assumed that the decree that is T has 
followed the proper form, f.e., that it directs the contract to 
be specifically enforced—the words being wide enough to apply 
to the plaintiff as well as the defendant. Ifas in the present 
case the decree has not followed that form, it is a mattet of 
detail, whether the Court before granting relief to the defend- 
ant would insist upon the decree being in the first instance 
amended. In any case it would be advisable for the Courts to 
follow the English form in framing specific performance 
decrees and further by way of caution to insert, as suggested 
by Sir Walter Schwabe, some such words as ““ further 
consideration reserved ” at the end of the decree. 

In the result, the contention of Mr. Seshagiri Sastri that a 
defendant can enforce specific performance is in my opinion 
well-founded. But the question still remains, can the lst 
defendant in the circumstances of this case obtain such a relief? 
The plaintiff is neither in law nor under the decree bound to 
take a conveyance of the lst defendant’s share alone Can the 
latter then compel defendants 7, 8 and 13 against their consent 
to join in the conveyance? ‘They were not, it must be noted, 
parties to the contract, but the Court, giving effect to a rule of 
equity, held that they were bound at the instance of the plain- 
tiff. The 1st defendant in violation of his contract with him 
alienated parts of the property to these defendants. As against 
the plaintiff no doubt, they may have no equities, but surely the 
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Ist defendant cannot be allowed to perpetrate a double wrong. 
His conduct towards the plaintiff was wrongful, and he now 
invokes the aid of the Court to undermine the position of the 
alienees to whom he professed to pass a good title. The Lower 
Court, by way of affording a relief to him, rescinded the con- 
tract under S. 35, and in my opinion he is not entitled to any 
higher or further relief. 


I may mention that almost at the close of the case it was 
intimated to us that the 13th defendant had died subsequent to 
the appeal and his legal representatives had not been brought 
on the record. ‘This, in the view I have taken, is immaterial. 
In the result, the Civil Revision Petition is dismissed with 
costs. 

Curgenven, J.—I agree that this Civil Revision Petition 
should be dismissed, but I would like briefly to put my reasons 
for that view in my own words. 


Accepting the general proposition that a decree for specific 
performance may be enforced by the defendant where the 
plaintiff has not chosen to give effect to it, and even regarding 
the decree in the present case, in spite of its actual form, 
as amenable to such treatment, I have not been persuaded that, 
in such circumstances as the present, the Court would be bound 
to comply with the 1st defendant’s (petitioner’s) request. The 
agreement to sell was in 1913, and nearly six years later, 
in 1919, the lst defendant parted with certain portions of 
the property to the 7th, 8th and 13th defendants. They were 
aware of the agreement, but it seems to have been represented 
to them that the plaintiff had no intention of carrying it 
out. Now, since the lst defendant cannot enforce the decree 
so far only as his own property is concerned, enforcement 
must entail deprivation, at his instance, of the property which 
these defendants acquired from him. However the equities 
may stand between these persons and the plaintiff, it appears to 
me repugnant to all principles of equity that the 1st defendant 
should now enforce the decree against their interests and with- 
out their consent, thereby depriving them of the title which he 
had himself conveyed to them. Had he himsclf sued the plain- 
tiff for specific performance after making these alienations, I do 
not think that any Court would have given him a decree; and 
I am loth to believe that, now that the plaintiff has a decree, the 

lst defendant may get indirectly what he could not get disectly. 


Curgen- 
ven, J. 





Commis- 
sioner of 
Income-tax, 
Bihar and 
Orissa. 
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‘and the Court has no discretion to refuse to give it operation 


at his instance. Such enforcement may not technically amount 
to execution, but it appears to me that, where only one of several 
defendants applies, there must necessarily be a power in the 
Court such as, in execution, is supplied by O. 21, R. 15, Civil 
Procedure Code, to safeguard the interests of the remainder. 
Were this not so, it would have been open to this petitioner, to 
dispose of all but a few cents of the property and yet compel 
the unwilling holders of the remainder, not to speak of the 
equally unwilling plaintiff, to become parties to a sale. I do 
not think that, even had we in this case strictly to administer 
the law, the doctrine of the reciprocal enforceability of 
decrees for specific performance would need to be applied in so 
unqualified a manner. 4 fortiori it follows that this petition 
for revision must be dismissed. 

Sk. — Petition dismissed. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. | 

PRESENT :—Lorp MACMILLAN, SIR GEORGE LOWNDES AND 
SIR DinsHAH MULLA. 
A ppellants* 


Raja Raghunandan Prasad Singh and another 
v. 
The Commissioner of Income-tax, Bihar and 
Orissa Respondent. 


Income-tax Act (XI of 1922), S. 4—"Interesi arising or accruing ”— 
Substitution of a new mortgage for an existing debt—Arrears of interest 
owtsianding on previous mortgage, whether deemed realised when new 
mortgage granted—Interest not taxable until mortgage realised by sale of 
property in execution of mortgage decree. 


A mortgagee, carrying on a money-lending business, accepted a new mort- 
gage in July, 1904, for a capital sum representing the principal and arrears 
of interest then due under a previous morigage of 1894, thereby discharging 
the old mortgage. The mortgagee’s accounts,, kept on a cash basis, did not 
show the arrears of interest as realised in the year 1904. In December, 1917, 
the mortgagee obtained a decree on the mortgage of July, 1904, andin execu- 
tion thereof the mortgaged property was purchased by the mortgagee-decree- 
hoider himself (with the permission of the Court) in November, 1924 and 
January, 1925 and the sales confirmed by the Court in December, 1925. 


Held, that for purposes of assessment to income-tax, the interest must 
be deemed to have been received and realised by the mortgagee, not when the 
new mortgage of 1904 was granted, nor at the date of the Court-sale, but on 
the date when the sale was confirmed by the Executing Court under O. 21, 
R. 92, Civil Procedure Code. 


The transaction of 1904 was in effect the substitution of a further and 
better security for the old, and the mortgagee did not by virtue of. that 





“P. C. Appeal No. 18 of 1931, 


24th January, 1933. 
Patna Appeal No. 49 of 1929. - 
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transaction receive piyment then and there of the arrears of interest out- 
standing on the previous morigage, and he was not therefore liable to be taxed 
on this sum as being income received when the new mortgage was granted; the 
sum representing the arrears of interest (though after 1904 secured by the new 
mortgage) continued to retain its character as such down to the time of the 
judicial sales, and when the mortgagee as the result of the judicial sales 
received payment in account of the sum due under the mortgage of July, 
1904, he then received payment for the firsi time of the arrears of interest 
included in that sum. 


<leld, accordingly, that the sales having been confirmed and become 
absolut in December, 1925, the mortgagee was liable to pay income-tax for 
the year 1926-27 on the arrears of interest as being profits or gains of his 
money-lending business in the previous year 1925-26, 


Californian Copper Syndicate v. Harris, (1905) 6 F. 894:5 T. C. 159; 
Royal Insurance Co., Lid. v. Stephen (1928) 44 T. L. R. 630: 14 T. C. 22 
and Westminster Bank, Ltd. v. Osler, (1933) A. C. 139, distinguished. 


Judgment of the High Court, Patna, (L L. R. 9 Pat. 48), affirmed. 

Appeal No. 18 of 1931 from a judgment of the High Court, 
Patna, dated the 7th August, 1929, upon a reference of ques- 
tions made to the High Court by the Commissioner of Income- 
tax, Bihar and Orissa. 


De Gruyther, K. C. (with G. D. McNair) for appellants. 
Dunne, K. C. (with Reginald Hills) for respondent. 


24th January, 1933. Their Lordships’ judgment was deli- 
vered by 


Lorn MACMILLAN.— This appeal brings before their Lord- 
ships eight questions relating to the taxable income of the 
` appellants for the year 1926-27. The appellants carry on the 
business of money-lenders and are liable under S. 3 of the 
Indian Income-tax Act, 1922, to pay income-tax for the year 
1926-27 in respect of the profits or gains of their business in 
the previous year, 1925-26, as computed in accordance with 
the provisions of S. 10 of the Act. 


‘ Being dissatisfied with the assessment of the Income-tax 
Officer and with the result of an appeal to the Assistant Com- 
missioner, the appellants under S. 66 (2) required the Commis- 
sioner to refer to the High Court of Judicature at Patna a 
series Of questions purporting to be questions of law arising 
out of the Assistant Commissioner’s order. The Commissioner 
accordingly, as directed by the Act, drew up a statement of the 
case and referred it to the High Court with bis own opinion on 
the eight questions which he formulated. 


The transactions which have given rise to the questions at 


issue relate to the lending of money by the appellants or their : 
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predecessor (hereinafter called “ the assessees ”) in connection 
with a property known as the Srinagar estate. It appears that 
on the death of the proprietor of this estate in 1880 a one-third 
share thereof was in a partition suit awarded to his son 
Nityanand and the other two-thirds jointly to Kamlanand and 
Kalikanand, his sons by another wife. In 1894 N ityanand 
mortgaged his one-third share to the assessees for two lakhs of 
rupees. Five years later he borrowed on further mortgage of 
his share a sum of three and a half lakhs from the Benaili Rajas. 
On this latter mortgage the Benaili Rajas obtained in 1902 a 
decree against Nityanand for Rs. 4,57,159, principal and 
interest. His half-brothers in 1903 bought this mortgage 
decree for five lakhs and in security of the purchase price mort- 
gaged their two-thirds of the Srinagar estate to the Benaili 
Rajas. In the same year they purchased Nityanand’s equity of 
redemption. 


In July, 1904, there was due to the assessees under the 
mortgage of 1894 a sum of Rs. 433,135, being Rs. 2,00,000 of 
principal and Rs. 2,33,135 of interest, and to the Benaili Rajas 
under the mortgage of 1903 a sum of Rs. 5,25,815. The 
debtors, Kamlanand and Kalikanand, settled with the Benaili 
Rajas by paying them Rs. 815 from their own cash, and 
Rs. 3,00,000 borrowed from the assessees and by executing a 
fresh mortgage for the balance-of Rs. 2,25,000 in favour of 
the Benaili Rajas. This left them indebted to the assessees to 
the extent of Rs. 4,33,135+Rs. 3,00,.000=Rs. 7,33,135, for 
which sum they, along with Kamlanand’s two minor sons, 


_ through him as their guardian, executed on 18th July, 1904, a 


mortgage on the Srinagar estate in favour of the assessees. 

In 1912 there was due on the mortgage for Rs. 2,25,000 to 
the Benaili Rajas a sumof Rs. 3,34,000, and this was met by 
Kalikanand as karta of the joint family, borrowing three lakhs 
on mortgage from the assessees on 7th November, 1912, and 
providing the balance of Rs. 34,000 in cash. The Benaili Rajas 
were thus finally paid off. l 

The assessees subsequently brought suits on the mortgage 
for Rs. 7,33,135 of 18th July, 1904, and the mortgage for 
Rs. 3,00,000 of 7th November, 1912, on which, taken together, 
a sum of Rs. 27,13,379 of principal and interest was due. 
Decrees were passed in favour of the assessees on 22nd 
Decęmber, 1917. The mortgaged property was put up for sale 
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and was bought by the assessees at the price of Rs. 25,65,100 
at Court sales on the 19th November, 1924, and the 31st 
January, 1925. The sales were confirmed on the 18th and 
21st of December, 1925. 

The general question arising may be said to be—How 
much, if any, of this sum of Rs. 25,65,100 is liable to income- 
tax ein. the year 1926-27 as being profits or gains of the 
assessees’ money-lending business for the year 1925-26? The 
assessccs, it is important to bear in mind, keep their accounts 
on a cash basis. 


Their Lordships propose to deal with the eight particular 
questions stated by the Commissioner in the order in which he 


has numbered them, although this may not be the most logical | 


sequence and it has not been followed in the judgment of the 
High Court. 


The first question is thus formulated by the Commis- 
sioner: i i 


“1. When a bond is discharged and extinguished by a fresh bond and 
where the assessees have credited the principal and interest of this bond in 
their books of accounts, can notional interest on the first bond be said to arise 
in years subsequent to the execution of the second bond, and can it be 
charged to income-tax subsequently?” 


Their Lordships deprecate the statement of questions of 
law in this abstract form divorced from the facts of the 
particular case. The real question is whether, when the 
assessees on [8th July, 1904, accepted a new mortgage for 
Rs. 7,33,135, representing to the extent of Rs. 2,33,135 the 
arrears of interest due under a previous mortgage of 14th 


June, 1894, and discharged the previous mortgage and all sums _ 


due thereunder, they thereby in effect received payment then 
and there of the arrears of interest due under the previous 
mortgage. 

The assessees contended that the acceptance of the new 
mortgage in 1904 and the extinction of the previous mortgage 
Operated payment of the arrears of interest due under the 
previous mortgage, which were included in the capital sum for 
which the new mortgage was granted; and that the sum repre- 
. senting the arrears of interest should have been taxed, if at all, 
as areceipt of the year 1904 in which the new mortgage was 
granted. According to the Commissioner, the assessees were 
as a matter of fact assessed at the time in the amount of these 
arrears of interest, but the assessment was, on the appeal qf the 
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assessees, discharged on the ground that the interest was not 
taxable until the mortgage was realised. As, under S. 34 of the 
Act, income which has escaped assessment in any year can be 
subsequently assessed only within one year from the end ofthat 
year, the assessees have now an obvious reason for reversing 
the contention which they appear to have successfully put 
forward on the previous occasion. The Commissioner further 
finds that the sum of Rs. 2,33,135 was “ not shown sefarately 
as interest realised in the assessees’ books of account of that 
year [t.¢., 1904] either in the interest account or in the personal 
account of the debtor ”—a finding which seriously stultifies the 
question as framed by the Commissioner. 

Their Lordships fully recognise that income may be 
received in kind as well as in cash and that the receipt of am 
equivalent of cash may be a receipt of income. In the case of 
Californian Copper Syndicate v. Harris,l a company which 
dealt in mining properties sold certain property for fully-paid 
shares in another company and was held to be liable to income- 
tax on the profit made on the transaction although no cash 
passed, but this was on the ground that the shares taken in 
exchange were realisable and were thus money’s worth and the 
equivalent of cash. In the case of The Royal Insurance Com- 
pany, Lid. v. Stephen,® an insurance company, which admitted 
that any profit which it made on the realisation of investments 
was liable to tax, effected an exchange of securities in pursu- 
ance of a railway amalgamation scheme. The new stocks 
received in place of the surrendered stocks had at the 
date of the exchange a definite market value which was less 


` than the original cost to the company of the surrendered 


stocks. A claim was made by the company in computing its 
profits to deduct the difference as a loss sustained by it. For 
the Crown it was contended that there has been no realisation 
of investments, but merely an exchange of one set of invest- 
ments for another. The company’s claim was upheld by 
Rowlatt, J., on the ground that it had in substance realised its 
former holdings and received for them money’s worth of a 
definite amount. The loss was thus a realised loss susceptible 
of exact estimation in money. The transaction was on “a 
money basis”. Reference may also be made to the recent case 
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in the House of Lords of Westminster Bank, Lid. v. Osler1 
where the bank surrendered certain holdings of National War 
Bonds in exchange for other Government securities and the 
Crown claimed tax on the excess value of, the substituted 
over the original securities. The question was whether these 
transactions were the equivalent of a realisation of the 
original holdings, and it was held that they were. “The 
exchange effected in the present case,” said Lord Buckmaster, 
“was in fact the exact equivalent of what would have taken 
place had instructions been given to sell the original stock 
and invest the proceeds in the new security”. The bank had 
thus in effect realised its profit, for it had received it in money’s 
worth of a definitely ascertained amount. From these cases it 
is plain that the essence of the matter is that there must be an 
actually realised or realisable profit or loss. 


Applying this principle to the assessees’ transaction in 
1904, their Lordships are of opinion that there was in the 
circumstances no realisation of the principal and interest of the 
originad mortgage of 1894 and that when the assessees reeeived 
the new mortgage for Rs. 7,33,135, which included the principal 
and interest of the original mortgage, they did not thereby 
receive payment or the equivalent of payment of the principal 
and interest of the original mortgage. No doubt the grantors 
of the new mortgage were not identical with the grantor of the 
original mortgage and the property mortgaged was greater in 
extent, but the substitution effected cannot in any real sense be 
described as the equivalent of a realisation of the original 
mortgage, principal and interest. What happened was that the 
assessees received a new and substituted security for an exist- 
ing debt. To give security for a debt is not to pay a debt If 
the assessees had received payment in kind of the amount 
outstanding on the original mortgage, in the shape, say, of 
realisable shares or bonds, the case would have been different, 
but they merely received further and better security for their 
debt. It is, in their Lordships’ view, quite immaterial that the 
assessees discharged the original mortgage and all liability 
under it, for that was merely an incident in the transaction 
whereby the new security was substituted for the old. Their 
Lordships accordingly hold that the assessees did not by virtue 
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of the transaction of [1904 receive payment of the arrears of 
interest amounting to Rs. 2,33,135 then outstanding on the 
mortgage of 1894; that the assessees were not liable to be taxed 
on this sum as being income received when the new mortgage 
was granted; and that this sum of arrears of interest (though 
after 1904 secured by the new mortgage) continued to retain 
its character and remain due to the assessees down to the time 
of the judicial sales of November, 1924, and January, 1925. In 
so holding their Lordships find themselves in agreement in 
result with the Commissioner and the High Court. 


The next question is unfortunately also stated in abstract 
form as follows :— 


“2, When a property is purchased in execution of a mortgage decree 
by the mortgagee subject to deposit of security sufficient to safeguard the 
interest of a party claiming a one-eighth share in the property to be un- 
affected by the decree, can the value of the whole property be taken into 
account for the purpose of computing profits, or, on the other hand, can the 
amount deposited in the Court as security in these circumstances be claimed 
as deductible expenditure in computing profits? ” 


The facts are that in 1923 Ghananand Singh, a minor son 
of Kalikanand, sued the assessees for a declaration that his 
one-eighth share of the Srinagar estate was not affected by the 
mortgage decrees obtained by the assessees on 22nd December, 
1917. Pending a decision in this suit the assessees deposited in 
Court Rs. 3,20,633, being one-eighth of ihe purchase price of 
Rs. 25,65,100, at which they bought the property at the judicial 
sales. The Subordinate Judge pronounced a decree in favour 
of Ghananand Singh on 15th September, 1927. It is not stated 
whether an appeal was taken. The question is whether, on the 
assumption that any part of the purchase price of Rs. 25,65,100 
at which the assessees bought the Srinagar estate is computable 
as income of the assessees in the year 1925-26, it is permissi- 
ble to deduct from such part the amount of this deposit of 
Rs. 3,20,633. 

The dates are important. It will be observed that the suit 
was brought in 1923, while the judicial sales at which the 
assessees purchased the property took place at the end of 1924 
and beginning of 1925. The assessees were thus aware when 
they bid for the property that there was a possibility that they 
might in the event only obtain seven-eighths of it. They were 
nevertheless prepared to bid Rs. 25,65,100 for it. Had it not 
been for this risk they would presumably have given more for 
the property. In the next place, no decision was pronounced in 
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the suit till 15th September, 1927, and until then the assessees 
could not say whether or not they would have to pay over the 
amount of the deposit to Ghananand Singh, and if an appeal 
was taken the question would continue to remain in suspense. 
In these circumstances their Lordships are unable to see how 
in computing the profits or gains of the assessees’ business for 
the year 1925-26 this deposit can legitimately be claimed as a 
deduction from the purchase price of the Srinagar estate or 
from such part of that purchase price as may be held to be an 
income receipt. It was not in its nature a deduction from the 
purchase price, for the purchase price was paid in the know- 
ledge of the claim; nor was it a sum actually expended in the 
year 1925-26, so as to be a debit in that year in the books of 
the assessees, which are kept on a cash basis, for it was then at 
most a contingent liability; and in no respect does it answer the 
description of expenditure incurred in the year 1925-26 by the 
assessees solely for the purpose of earning the profits or gains 
of that year within the. meaning of S. 10 (2) (ix). Their 
Lordships accordingly agree with the Commissioner and the 
High Court that the amount of the deposit is not a permissible 
deduction in the computation of the assessees’ profits or gains 
for the year 1925-26, 


The third question stated by the Commissioner is in the 
- following terms :— 

“3. Can assessees claim as admissible deduction from their income of 
that year the amount of decree obtained against them by a subsequent mort- 
gagee who has subsequently been held by the Courts to hold a prior mortgage 
over the property, and is the sum which eventually turns out to be a charge 
on the property purchased by the assessees in a mortgage decree (which sum 
had not been considered by the assessees to be such charge on account of an 


express covenant embodied in an original mortgage bond) an allowable deduc- 
tion from taxable income in this case?” 


Here the facts are‘that the Benaili Rajas in 1923 sued the 
proprietors of the Srinagar estate and the assessees to recover 
the amount due on a mortgage of the estate, dated the 29th 
April, 1910. On-the 18th September, 1926, the Rajas obtained 
a decree in their favour for Rs. 1,50,818, which the Court held 
to be a valid and prior charge on the property purchased by the 
assessees. 

It will be observed in this instance also that the assessees 
purchased the property at the judicial sales in 1924-25 in the 
full knowledge of the Rajas’ claim and in bidding Rs. 25,65,100 
presumably allowed for the possibility of this claim succeeding, 
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as it ultimately did. Moreover, in the year 1925-26 the 
assessees made no expenditure of Rs. 1,50,818 and it was not 
till the 18th September, 1926, that this sum was declared to be a 
charge on the property purchased by the assessees. Their 
Lordships accordingly, for the reasons assigned in disposing of 
the preceding question, are of opinion that this sum of 
Rs. 1,50,818 is nol a permissible deduction in the computation 
of the assessees’ profits or gains for the year 1925-26,*and in 
this result they agree with the Commissioner and the High 
Court. 


On the fourth question no argument was offered by the 
assessees. Their Lordships are accordingly not called upon to 
deal with it, and the decision of the Commissioner and the High 
Court, which was adverse to the assessees, will stand. 


The fifth question stated by the Commissioner is as 
follows :— 

“5, Does the law contemplate taxation of notional receipts of income and 
profits arising from the purchase by the mortgagee of the mortgaged pro- 
perty? - Is not a purchase by the mortgagee of the mortgaged property sold 
in execution of a decree a capital transaction?” 

This is logically the first question for determination 
between the parties, for if no part of the price of Rs. 25,65,100, 
at which the assessees acquired the Srinagar estate, can be 
treated as an income receipt, the other questions would not 


appear to arise. 

When a mortgage decree-holder, with the permission of the 
Court, bids for and purchases the mortgaged property at a 
judicial sale, O. 21, R. 72 (2) of the Civil Procedure Code 
provides that “the purchase money and the amount due on the 
decree . . . may be set off against one another and the Court 
executing the decree shall enter up satisfaction of the decree 
in whole or in part accordingly.” The decree-holder thus in 
effect receives a transfer of the property at the value of the 
purchase price in satisfaction pro tanto of the liability of the 
mortgagors for principal'and interest. So far as the purchase 
price exceeds the principal sum due under the mortgage the 
excess is applicable to any arrears of interest. The costs of the 
mortgage suits and the expenses of the sales may for the pur- 
poses of the argument be disregarded. To the extent, there- 
fore, that the purchase price exceeds the principal sum due there 
is a realisation of interest—that is, a payment of interest. The 
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interest is paid in the form of a credit in account and is re- 
invested in the purchase of the property. 


In the present instance the principal sums due under the 
mortgages of 18th July, 1904, and 7th November, 1912, on 
the Srinagar estate when it was judicially sold amounted to 
Rs. 7,33,135 + Rs. 3,00,000—Rs. 10,33,135. The price paid was 
Rs.025,65,100, or Rs. 15,31,965 in excesg of the principal sums 
due. This excess was plainly available to be set against the 
arrears of interest, costs and expenses. But the special ques- 
tion which arises is whether in the circumstances a further 
sum is attributable to interest, vtz., the sum of Rs. 2,33,135, 
which on 18th July, 1904, was due as arrears of interest under 
the former mortgage of 14th June, 1894, and which was includ- 
ed in the principal sum of Rs. 7,33,135, for which the mortgage 
of 18th July, 1904, was granted. 


Their Lordships, in disposing of the first question in the 
case, have decided that this sum of Rs. 2,33,135 of arrears of 
interest was not paid in 1904, and they are of opinion that 
when the assessees as the result of the judicial sales received 
payment in account of the sum of Rs. 7,33,135 due under the 
mortgage of [8th July, 1904, they then received payment for 
the first time of the arrears of interest included in that sum. 
To the extent of Rs. 2,33,135, therefore, the sum of 
Rs. 7,33,135 represented an income receipt and must, as already 
indicated, be brought into computation as such by the assessees 
for tax purposes. 


On the general issue raised in this fifth question their Lord- 
Ships accordingly find themselves in agreement with the answer 
given by the Commissioner and the High Court. The special 
point with which their Lordships have just dealt is a corollary 
to the answers to the first and fifth questions and the decision 
given upon it below will be affirmed. 


The next question is thus stated by the Commissioner —. 


“6. If the profits or gains arising to the assessees from the buying in 
oí mortgaged property are taxable, what is the date on which the profits are 
-deemed to have arisen? Is it the date of decree, the date of sale, the date of 
confirmation of sale, or the date of delivery of possession?” 

The answer of the Commissioner and of the High Court 
was that the profits must be deemed to have arisen on the con: 
firmation of the sales, #.e., on the 18th and the 21st December, 
1925, and their Lordships are of the same opinion. The decree 
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is only a step towards realisation, and the date of the decree is. 
therefore plainly not the date of realisation. Nor on the date 
of the sale does the purchaser obtain an indefeasible right, for 
under O. 21, Rr. 89, 90 and 91, the sale may be set aside on 
various grounds. It is only where no application is made under 
these rules or where such application is made and disallowed 
that the Court under O. 21, R. 92 makes an order confirming 
the sale, whereupon “ the sale shall become absolute”.” It is 
then that the process of realisation is completed and any profit 
or income is realised by the decree-holder. This is so whether 
the property is purchased by the decree-holder himself or by a 
third party, for the right of set-off conferred on the purchasing 
decree-holder must also be dependent on the sale being render- 
ed absolute by confirmation*. No doubt S. 65 of the Code 
provides that “ where immovable property is sold in execution 
of a decree and such sale has become absolute the property shall 
be deemed to have vested in the purchaser from the time when. 
the property is sold and not from the time when the sale 
becomes absolute,” but this provision does not come into opera- 
tion unless and until the sale has become absolute. The actual 
date of realisation is not affected by this retrospective vesting of 
the property. 

The seventh question formulated by the Commissioner is 
as follows :— 

“7. Assuming that there are profits arising out of this transaction 
which are legally taxable, are the assessees entitled to deduct from these 
taxable profits expenses which are always entailed in taking delivery of 
possession and effecting mutation in the Collectorate Registers?” 

Their Lordships agree with the Commissioner and the High 
Court that the expenses incurred by the assessees in completing 
their title and entering into possession after the sales had become 
absolute are not deductible by the assessees from their taxable 
profits. The assessees in bidding for the property must have 
had in view that they would incur these expenses if they were 
the successful purchasers and doubtless estimated accordingly 
the price which they thought it worth their while to bid. 


The eighth and last question is as follows :— 


“8. What is the correct method of computing the value of the pro- 
perty acquired by the assessees in this case?” 





"See O. 21, R. 72, cl. (2), Civil Procedure Code.—K. J. R. 
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It appears that the Civil Court Commissioners had valued 
the property before the sales at Rs. 17,13,701, and the assessees’ 
contention was that it should be taken at this value instead of 
being taken at the value of Rs. 25,65,100, the price at which 
they acquired the property at the sales. Their Lordships, 
agreeing with the Commissioner and the High Court, are of 
opinion that the price which the assessees bid for the property 
at the: public sale must be taken to be its market value, and 
there is no evidence to the contrary. : 

As their Lordships find themselves in the result in agree- 
ment with the answers given by the High Court to the several 
questions raised in this appeal, they will humbly advise His 
Majesty that the decree of the High Court of 7th August, 1928, 
be affirmed and the appeal dismissed. The respondent will have 
his costs of the appeal. 

Solicitors for appellants: W. W. Box & Co. 

Solicitor for respondent: The Solicitor, India Office. 


K.J.R. Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. | 


PRESENT :—Lorp THANKERTON, SIR JOHN WALLIS AND 
SIR LANCELOT SANDERSON. 


Musammat Bahu Rani and another .. Appellants* 
v. 
Thakur Rajendra Bakhsh Singh ` .. Respondent. 


Hindu Law—Jotnt family—Separate or joint properiy— Maintenance 
grants by Government in favour of two brothers, members of a joint 
family—Joint tenancy not thereby created—Each brother takes as tenant-tn- 
common an estate of inheritance. 


The principle of the English Law of joint tenancy is unknown to Hindu 
Law, except in the case of the joint property of an undivided Hindu family 
governed by the Mitakshara Law, which under that law passes by survivor- 
ship: Jogeswar Naratn Deo v. Ram Chund Dutt, (1896) L.R 231. A, 
37: I. L. R 23 C 670:6 M. L. J. 75 (P.C.), followed. 


With regard to certain maintenance grants made by the Government in 
favour of two brothers (who were members of a joint Hindu family) “ and 
their heirs, successors and assigns,” held, that in any view of the case, the 
grants could not operate to create a joint tenancy as opposed to a tenancy in 
common The question whether these grants were made to the two brothers 
severally or as members of a joint family, depended on the intention of the 





*P, C. Appeal No. 75 of 1930. 12th January, 1933. 
Oudh Appeal No. 14 of 1929. 
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donor as expressed in the grants. Prima facte a gift to a member of a joint 
Hindu family is his separate property and will only become joint family 
property when it descends to his sons, unless the donee himself has made it 
joint family property by throwing it into the common stock. 


Held, (on the construction of the grants) that the brothers did not take 
as members of a joint Hindu family, but each took the property granted as 
his separate property, e., the grants conferred an estate of inheritance on 
each of the two brothers in the subject-matter of the grant. 


Appeal No. 75 of 1930 from a decree, dated the 29th 
April, 1929, of the Chief Court of Oudh, (on its Appellate 
Side), varying a decree of a single Judge of the same Court, 
dated the 16th February, 1928. 


The question for decision on the appeal was, whether the 
appellant, Mst. Bahu Rani, had acquired an absolute proprietary 
title to the property in dispute by adverse possession, and this 
question turned on the construction of certain maintenance grants 
made by the Government to two brothers in the years 1871-77. 
The learned Trial Judge held that the grants conferred a tenure of 
joint tenancy on the two brothers with a right of survivorship inter 
se, and that the possession of the appellant (the widow of one of 
the brothers) of the half share ‘of the tenure was therefore without 
any title and adverse. The Court of appeal, differing from the Trial 
Judge, held, on the construction of the grants, that they conferred 
an estate of inheritance on each of the grantees, and the appellant 
Mst, Bahu Rani, having entered into possession as heiress of her 
deceased son, her possession could not be adverse. 

Against the said decree of the Chief Court, on its Appellate 
Side, the present appeal was preferred to His Majesty in Council. 

De Gruyther, K. C. (with Wallach) for appellants.—A gift to 
two brothers, members of a joint family, without indicating that 
they were to take as tenants-in-common, constitutes a gift in joint 
tenancy: Mankamna Kunwar v. Balkishan Dasi. On this construc- 
tion of the grants, the appellant’s possession was clearly adverse: 


Chaudhri Satgur Prashad v. Raj Kishore Lal and Sham Koerv. 


Dah Koer. 

Str Dawson Miller, K. C., Dunne, K. C. and M. A. Jinnah 
for respondents were not called upon to argue. 

12th January, 1933. Their Lordships’ judgment was 
delivered by 


Sm JOHN Watuis.—The plaintiff instituted this suit in the 
Chief Court of Oudh for a declaration that he was the adopted 





1. (1905) I. L. R. 28 Al. 38. 
2. (1919) L. R. 46 I. A. 197: I. L. R. 42 All. 152: 38 M. L. J. 259 (P.C). 
3. (1902) L.R. 29 I. A. 132: I. L. R. 29 C, 664 (P. C.). 
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son of Mahabir Bakhsh Singh, and that the deed of gift executed 
by the 1st defendant, who is the widow of Mahabir’s elder 
brother, Mahesh Bakhsh Singh, in favour of the 2nd defend- 
ant, was not binding beyond her own lifetime. As the valuation 
of the suit proved to be under five lakhs of rupees it was 
insufficient to give the Oudh Chief Court original jurisdiction, 
and the plaint was amended by claiming reliefs as to other 
properties as well, but these claims are not the sub ject of this 
appeal as they failed before Pullan, J., the Trial Judge, and 
were given up at the hearing of the appeal in the Chief Court. 
Pullan, J., gave the plaintiff a declaration as to the adoption, and 
otherwise dismissed the suit. The Chief Court modified this 
decree by giving the plaintiff a declaration as to the deed of 
gift as well. From this decree the defendants have preferred 
the present appeal. 


The following pedigree will help to show how the suit 
arose :— 


RAJA HARDAT SINGH, 
| 


| 
Mahesh = Bahu Rani, Mahabir = Mahadei 


Bakhsh Singh Defendant Bakhsh Singh Kuara 
(died 1896). No. 1. | (died 1905). 
Swami Bakhsh Singh Rajendra Bakhsh Singh, 
(died 1899), Plaintiff. 


He alleges that he is Mahabir 
Bakhsh Singh’s adopted 
son, which allegation 
is denied by the 

defendants. 

Hardat Singh, the.Rajah of Bondi, having taken an active 
part in the Mutiny, his estates, which had been confiscated under 
Lord Canning’s Proclamation, were not restored to him, but 
were granted to the Maharaja of Kapurthala in consideration 
of his services, subject to the payment of a maintenance 
allowance of Rs. 250 a month to Hardat Singh’s sons, Mahesh 
Bakhsh Singh and Mahabir Bakhsh Singh. 


Subsequently, in the years 1871 and 1875, the Government 
granted the two brothers the seven villages, which are the 
subject of this appeal and are Nos. 2 to 8 in Schedule I of the 
plaint by three grants, the terms of which are set out in the 
Certificate of the 22nd August, 1877. z 
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The limitation in the grant of villages Nos. 2 to 4 of the 5th 
June, 1871, was to “you and your heirs,” and subject to the due 
observance of the conditions of the grant the Government 
undertook to “ maintain you and your heirs as proprietors of 
the above-mentioned estate ”. 

The grant of village No. 5 in the same year was limited to 
the two brothers “their heirs, executors, administrators and 
assigns in full hereditary and transferable proprietary right’’. 

The grant of villages Nos. 6 to 8, dated the 22nd August, 
1877, was limited to the two brothers “and their heirs, succes- 
sors and assigns”. 


It is recited in the first grant that the Government had 


sanctioned a grant of five thousand acres of waste land to the 
two brothers for their maintenance and these villages were 
apparently substituted, as appears from a provision in the third 
grant for the surrender by the two brothers of the waste lands 
in their possession. 


Mahesh Bakhsh Singh, the elder brother, was lambardar 
and manager of the estate until his death in 1896. Mutation of 
names was then effected as regards his share in favour of his 
minor son Swami Bakhsh Singh, and his surviving brother 
Mahabir Bakhsh Singh became lambardar and manager and 
so continued until his death in 1905. 


The minor Swami Bakhsh Singh died in 1899, and on his 
death mutation of names was effected in favour of his mother 
Babu Rani, the Ist defendant in this case, with the consent of 
her brother-in-law Mahabir Bakhsh Singh, whose name was 
entered as manager. So far had everything proceeded on the 
footing that Mahesh Bakhsh Singh’s share was his separate 
property and had descended on his death to his minor son 
Swami Bakhsh Singh and on his death to his mother, the Ist 
defendant, for her life with reversion to her husband’s heirs. ` 


On the 15th May, 1900, Mahabir Bakhsh Singh adopted the ` 


plaintiff conferring upon him the name of Rajendra Bakhsh 
Singh, and on the following day he executed a deed of adoption 
and a will by which he left his property to his wife Mahadei 
Kuar with remainder to his adopted son, the present plaintiff. 
On the same day the Ist defendant Bahu Rani also executed a 
will in the plaintiffs favour in which it was recorded that the 
adoption had been made in consultation with her and with her 
conseat. 


/ 
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On Mahabir’s death in 1905 Bahu Rani, as the widow of 
elder brother, became laimbardar and manager. Subsequently 
the widows fell out and in September, 1906, Mahadei Kuar, 
Mahabir’s widow, applied that the Court of Wards should take 
over the estate, alleging that it was joint family property and 
that on Swami Bakhsh’s death his share had passed by sur- 
vivprship to Mahabir; she also alleged that Bahu Rani, the Ist 
defenfant, had been mismanaging and wasting the estate. 
This application was rejected, and the Ist defendant continued 
to be lambardar of the whole estate until 1909 when a partition 
was effected by the Revenue authorities. 


On the 12th February, 1907, the Ist defendant executed a 
second will by which she left all her property to the 2nd 
defendant, and on the 6th April, 1926, she executed in favour 
of the 2nd defendant a deed of gift ofher share in the seven 
villages which were the subject of these grants and put him in 
possession. In this deed it was alleged that the present plain- 
tiff neither had been nor could have been adopted by Mahabir 
Bakhsh Singh. 


The plaintiff then instituted the present suit on the 3rd 
May, 1927, for a declaration that his adoption was valid and 
that the deed of gift executed by the Ist defendant in favour 
of the 2nd defendant was not binding beyond her own life- 
time. 

The written statements of the defendants alleged that there 
was a family custom prohibiting adoption, that the plaintiff 
had not been validly adopted, and that he was incapable of 
being adopted because his remote ancestor Sangaram was illegi- 
timate as his mother was a Brahmin lady whom his father 
Harihar Deo could not lawfully marry. They also alleged that 
the suit villages were joint family property; that on the death 
of Swami Bakhsh Singh his share therein passed by survivor- 
ship to his uncle, Mahabir Bakhsh “Singh, but the Ist defend- 
ant from the date of ber son’s death asserted her proprietary 
and adverse right to a one-half share in the said villages and 
had acquired title thereto by adverse possession. 


The Trial Judge held that a family custom prohibiting 


adoption had not been proved and this finding was not ques- 
tioned before the Chief Court. As regards the validity of the 


adoption both Courts held that the plaintiff had been duly ` 
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adopted and that it was not shown that the adoption was invalid 
as a double adoption by both Mahabir and his brother’s widow, 
the Ist defendant, a case set up by the defendants at the trial. 
As regards alleged illegitimacy of the plaintiff’s ancestor, they 
held it not proved that he was son of Harihar Deo by a Brah- 
min lady, and that even if he were, it was shown that the 
plaintiff's family were recognised as of good caste. These 
concurrent findings dispose of the question of adoption. ° 


The question of the defendants’ title by adverse possession 
was the subject of issues 5 and 8— 


5. Were the villages 2 to 8 in Schedule I granted to Mahesh Bakhsh 
Singh and Mahabir Bakhsh Singh (a) as tenants-in-common, (b) as members 
of a joint Hindu family. 


8. Has the defendant No. 1 become the absolute owner of the proper- 
ties 2 to 8 in Schedule I by adverse possession? 

Pullan, J., was of opinion that, as at the dates of the grants 
the two brothers constituted a joint family, the grant must be 
taken to have been made to them jointly as members of a joint 
family. 

The limitations in the grants themselves which have beer 
set out above he treated as a mere form and nothing more, 
which could not be taken as subversive of the ordinary rules of 
succession under the Hindu Law. Accordingly he held that on 
the death of Swami Bakhsh Singh in 1899 his share passed by 
survivorship to his uncle, Mahabir Singh, and that the lst 
defendant had acquired a title thereto by adverse possession for 
more than twelve years, and rejected the plaintiffs claim toa 
declaration in respect of them. 


On the plaintiff’s appeal to the Chief Court it was contend- 
ed for the defendants that the grants must be taken to have 
been made to a joint family consisting of the two brothers, and 
secondly that they created a joint tenancy with rights of sur- 
vivorship as distinct from a tenancy in common. This latter 
contention in their Lordships’ opinion is inconsistent with the 
decision of this Board inJogeswar Narain Deo v. Ram Chund 
Duitl upon which strangely enough reliance was placed by the 
defendants in both Lower Courts. In that case a Hindu testa- 
tor left a four annas share of his estate to hisdaughter and her 
son for their maintenance with powers of alienation by gift or 
sale, and the question was whether a perpetual lease of her own 





1. (1896) L. R. 23 I. A. 37: I. L. R. 23 Cal 670:6 M, L. J. 75 (PCG): 
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share granted by the daughter was binding beyond her life- 
time. Before the Board it was contended for the first time 
that, even if she took absolutely, she took jointly with her son 
as joint tenants and not as tenanis-in-common, and that she 
could not before severance of the estate make an alienation 
without the consent of her coparcener, as held by the Madras 
Coyrt in Vydinada v. Nagammali. With reference to_ this 
decision Lord Watson observed : 

“There are two substantial reasons why it ought not to be followed as an 
authority. In the first place, it appears fo their Lordships’ that the learned 
Judges of the High Court of Madras were not justified in importing into the 
construction of a Hindu will an extremely technical rule of English con- 
veyancing. The principle of joint tenancy appears to be unknown to Hindu 
Law, except in the case of coparcenary between the members of an undivided 
family. In the second place, the learned Judges misapprehended the law of 
England, because it is clear, according to that law, that a conveyance, or an 


agreement to convey his or her personal interest by one of the joint tenants, 
operates as severance.” f 


In their Lordships’ opinion this is a clear ruling that the 
principle of joint tenancy is unknown to Hindu Law except in 
the case of the joint property of an undivided Hindu family 
governed by the Mitakshara law which under that law passes 
by survivorship. 


There could therefore be no question of these grants creat- 
ing a joint tenancy as opposed to a tenancy in common, even if 
according to English law the terms of these instruments 
admitted of such a construction. 


As to the question whether these grants were made to these 
two brothers severally or as members of a joint family, that 
depends on the intention of the donor as expressed in the 
grants. Prima facie a gift to a member of a joint Hindu family 
is his separate property and will only become joint family pro- 
perty when it descends to his sons, unless he himself has made 
it joint family property by throwing it into the common stock. 
There is nothing in the terms of these maintenance grants to 
these two brothers to suggest that the Government intended to 
make a grant to a joint family. As regards the first grant, 
property granted to one of the two brothers and his heirs would 
clearly be taken by him as his separate property and the fact 
that this grant was made to the two brothers and their heirs is 
not a sufficient reason for placing a different construction upon 





1, (1888) I. L. R 11 Mad. 258. 
R—71 
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the grant or holding that it was intended that they should take 
as members of a joint family. 

The second grant to the two brothers “their heirs, execu- 
tors, administrators and assigns in full transferable and pro- 
prietary right” and the third grant to them “and their heirs, 
successors and assigns” are expressed in terms even less favour- 
able to the defendants’ case. © 

Their Lordships therefore agree with the Chief Court that 
these grants conferred an estate of inheritance on each of the 
two brothers in the subject-matter of the grant. 

In their Lordships’ opinion the appeal fails and should be 
dismissed and they will humbly advise His Majesty accordingly. 
The appellants will pay the respondent’s costs. 

Solicitor for appellants: H. S. L. Polak. 

Solicitors for respondent: Watkins and Hunter. 

K. J. R. Appeal dismissed. 


na 


PRIVY COUNCIL. 
[On appeal from the High Court ol Judicature at Madras. | 


PRESENT :—LORD TOMLIN, Lorp ZTHANKERTON AND SIR 
GEORGE LOWNDES. 


Gummidelli Anantapadmanabhaswami Appellani* 
v. 
The Official Receiver of Secunderabad 
and others Respondents. 


Ciod Procedure Code (V of 1908), Ss. 2 (5) and 64—Dtsirict Court 
of Secunderabad, a “foreign” Cowri—Order of adjudication in bankruptcy 
made by foreign Court—Effect on a prior attuchment of a decree in British 
India. 

In execution of a money decree obtained by the appellant against his 
judgment-debtors, he attached in December, 1926, in the Madras High Court, 
a preliminary decree for partition which had been passed by the High Court 
in favour of the judgment-debtors. In September, 1928, an order was made 
by the District Court at Secunderabad adjudicating as insolvents the said | 
judgment-debtors. 

Held, on the question as to what effect was to be given by. the Madras 
Courts to the adjudication order of the Secunderabad Court in competition 
with the prior attachment of the decree in the Madras Court, 


1. That the British Cantonment in Secunderabad being part of the 
Hyderabad State and the property of the Nizam, the District Court at Secun- 
derabad was a “foreign” Court in relation to the Courts of British India: 
Hossain Ali Mirsa v. Abid Ali Mirza, (1893) LL.R. 21 Cal. 177, relied on. 


eo 


*P. C Appeal No. 86 of 1931. 2nd February, 1933. 


[ VOL. / 
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2. That, onthe authority of Galbraith v. Grimshaw, (1910) A. C. 508, 
the appellant's prior attachment was not avoided by the subsequent adjudica- 
tion order of the foreign Court (Secunderabad Court). 


Quaere, as to the effect a British Indian adjudication order would have 
had on the appellant’s prior attachment, and whether under the Civil Proce- 
dure Code an attachment creates a lien or charge or confers title: Kristna- 
sawmy Mudaliar v. Oficiul Assignee of Madras, (1903) 1.L.R 26 Mad. 673 
and Frederick Peacock v. Madan Gopal, (1902) I. L. R. 29 Cal 428 (F. B.), 
referred to. 

Judgment of the High Court, Madras, (I. L. R. 54 Mad. 727:61 M L.J. 
774), reversed. 


Appeal No. 86 of 1931 from a judgment and decree, dated 
the 2nd October, 1930, of the High Court of Madras, reversing 
a judgment and an order of the same High Court in its Ordi- 
nary Original Civil Jurisdiction, dated the 23rd April, 1929. 

The main question for consideration on this appeal was, whe- 
ther a vesting order made by the District Court of Secunderabad 
prevailed against a prior attachment of a decree effected by a Court 
in British India. The facts of the case will be found set out in 
their Lordships’ judgment and in the judgment of the High Court 
reported in Official Receiver of Secunderabad v. Lakshminarayanal. 

Upjohn, K.C. (with Hyam) for appellant. 


Narasimham for respondents. 


2nd February, 1933. Their Lordships’ judgment was 
delivered by 


Lorp THANKERTON.—This is an appeal from a decree of 
the High Court of Judicature at Madras, dated the 2nd October, 
1930, which set aside a judgment and order, dated the 23rd 


April, 1929, made by the same Court in its Original Civil 


Jurisdiction. 


The appellant is in right of a money decree for 
Rs. 53,230-9-0, dated the 15th June, 1926, made in the Bombay 
Fligh Court in favour of the appellant’s father against three 
persons, who may be conveniently referred to as the judgment- 
debtors. At that time the judgment-debtors were the plaintiffs 
in a suit then pending in the Madras High Court for partition of 
certain joint family property between the plaintiffs’ and the 
defendants’ branches of the family. The Madras partition suit 
had been instituted in 1922, andon the 5th December, 1922, a 
preliminary decree by consent had been made, declaring inier 
alia certain properties and business assets involved in the suit 
te be the exclusive properties of the plaintiffs’ branch and 


— 


1. (1931) I. L. R. 54 Mad. 727: 61 M. L. J. 774. ° 


Lord 
Thankerton, 
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directing certain interim payments of money, to be made by the 
defendants to the plaintiffs. The decree further directed certain 
arbitrators to take the joint family account and to partition the 
joint family property between the two branches of the family in 
two equal shares. ‘The arbitrators failed to come to any final 
decision and the matter was referred to the Official Referee of 
the Court by consent. ` 


On the 20th December, 1926, the preliminary decree in the 
Madras suit was attached in the Madras High Court by the 
present appellant’s father, in execution of the decree in the 
Bombay suit, the execution proceedings having been transferred 
from the Bombay High Court to the Madras High Court. 

In September, 1928, the defendants in the Madras suit 
applied for a final decree in terms of a compromise entered into 
between them and the plaintiffs on the 5th August, 1928, and, on 
the 21st September, 1928, the High Court of Madras passed an 
order for a final decree in the partition suit in terms of the 
compromise but upon certain conditions, one of which was that 
the defendants should first pay into Court the amount of money 
due to the present appellant under the Bombay decree in res- 
pect of which the attachment had been made. That order has 
not been carried out and, in fact,- is now under appeal in the 
Madras High Court. - 


On the 15th September, 1928, an order was made by the 
District Court at Secunderabad, on a creditors’ petition, adjudg- 
ing as insolvents two of tbe plaintiffs in the Madras partition 
suit, who are also the judgment-debtors (the third plaintiff 
having died leaving his widow as his legal representative). 
The Official Receiver of Secunderabad, who is trustee in the 
bankruptcy, is a respondent in the present appeal. 

On the 4th March, 1929, the appellant’s father took out a 
Judge’s summons in the High Court of Madras and started the 
present proceedings against the parties to the Madras partition 
suit, for leave to execute the decree attached by him. The 
proceedings were opposed by the defendants in the partition 
suit and by the Official Receiver of Secunderabad, who was then 
made a party plaintiff to the partition suit in substitution of the 
insolvents, the two surviving plaintiffs in that suit, and who is 
the active respondent in the present appeal. 

It is first necessary to consider whether, in the Madras 
Cougt, the adjudication order is to be regarded as the order of 
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a foreign Court. Both the Courts below have held that it is to 
be so regarded and their Lordships agree with that con clusion. 
It is not suggested that the position of Secunderabad has 
altered from that stated by the Foreign Office to the Court, and 
referred to in the judgment, in Hossain Alt Mirza v. Abtd Ali 
Mirgal. That reply makes clear that the British Cantonment in 
Secynderabad still remains part of Hyderabad State and the 
property of the Nizam. The administration of justice accord- 
ing to British enactments by the District Court established there 
does not render the orders of that Court anything but the 
orders of a foreign Court in relation to the Courts of British 
India. 


There remains the question of what effect is to be given by 
the Madras Courts to the adjudication order of a foreign Court 
in competition with the prior attachment of a decree in the 
Madras Court. 


The learned Trial Judge held, under the principles laid 
“down in Galbraith v. Grimshaw’, that the present respondent 
could only take subject to the present appellant’s rights of 
attachment, and made an order continuing the attachment until 
the further orders of the Court, and giving the appellant leave 
to execute the preliminary decree in the partition suit. The 
Appellate Court set aside that order and dismissed the present 
appellant’s application, in substance on the ground that an 
attachment under the Civil Procedure Code is purely prohi- 
bitory and does not operate to create any title, lien or security 
in favour of the attaching creditor which, according to British 
Indian law, could prevail over the Receiver in insolvency, and 
that it made no difference that the adjudication order was made 
by a foreign Court. 


Their Lordships do not agree with the reasoning or con- 
clusion of the Appellate Court. The question is one of comity 
between States and not one of the municipal bankruptcy codes 
of either country. The rule of private international law is 
clearly laid down in Galbraith v. Grimshaw? as regards 
movable estate, for itis settled thatno adjudication order is 





I. (1893) I. L. R 21 Cal. 177 at 179. 
2, (1910) A. C. 508. x 
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recognised as having the effect of vesting in the Receiver any 
immovables in another country. B 


The reason for the rule is stated in the speech of Lord 
Dunedin in Galbratth’s casel (at p. 913): - 


“Now so far as the general principle is concerned it is quite consistent 
with the comity of nations that it should be a rule of international law that 
if the Court finds that there is already pending a process of universal distri- 
bution of a bankrupt’s effects it should not allow steps to be taken in its 
territory which would interfere with that process of universal distribution; 
and that I take to be the doctrine at the bottom of the cases of which Goetse 
v. Aders? is only one example.” 


This means that, after the date of the foreign adjudication 
order, it will be recognised as effective, but it is equally clear 
from the opinions expressed in Galbratth’s casel that it will 
not be allowed to interfere with ahy process at the instance 
of a creditor already pending, even though such process is 
incomplete, provided that at that date the bankrupt’s freedom 
of disposal was so affected by the process that he could not 
have assigned the subject-matter of the process to the Receiver. 
As Lord Macnaghten says (at p. 512): 


“The Scottish Court (the foreign Court) can only claim the free assets 
of the bankrupt. It has no righi to interfere with any process of an English. 
Court pending at the time of the Scotch sequestration. It must take the 
assets of the bankrupt such as they were at that date and with all the liabili- 
ties to which they were then subject. The debt attached by the order mist 
was at the date of the sequestration earmarked for the purpose of answer- 
ing a particular claim—a claim which in due course would have ripened into- 
aright. With this inchoate right the Scottish Court had no power to inter- 
fere, nor has it even purported to do so.” 


In an earlier passage Lord Macnaghten had said, 


“A creditor of the bankrupt having duly obtained an attachment in 
England before the date of the sequestration cannot, I think, be deprived of 
the fruits of his diligence.” 

In the present case, at the date when the foreign adjudica- 
tion order was made, the appellant was entitled to the benefit of 
his prior attachment of the decree in the Madras partition suit- 
The decree was thereby earmarked for the purpose of answer- 
ing the Bombay money decree, and that inchoate right would 
have riped into execution and sale; it is no matter that under 
section 73 of the Civil Procedure Code the appellant would 





1. (1910) A. C 508. 2. (1874) 2 R. 150. 
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have to share the proceeds of sale with other decree-holders; it 
would still be a valuable right. The Scottish case of Hunter & 
Co. v. Paimer1 in which an arrestment in Scotland was preferred 
to a posterior English commission of bankruptcy, is very similar 
to the present case. Arrestment is only inchoate diligence; to 
complete the transfer and make the arrester’s right real a decree 
of furthcoming must be subsequently obtained, which adjudges 
the fund arrested to the arrester. No decree of furthcoming 
had been obtained in Hunters case. 


It is irrelevant to consider what effect a British Indian 
adjudication order would have had on the appellant's prior 
attachment. The question is what the pending process of 
attachment would have ripened into, if uninterrupted. Equally, 
it is irrelevant to point out that a British Indian adjudication 
order would not be affected by the prohibitory provisions of 
section 64 of the Code, as it is nota private transfer; such an 
order operates vi statuti, but the foreign adjudication order 
does not operate in British India vi statuti, but only under the 
rule of private international law. In Galbratth’s case? Lord 
Lorcburn states the test as follows :— 


“In each case the question will be whether the bankrupt could have 
assigned to the trustee, at the date when the trustee’s title accrued, the debt 
or assets in question situated in England. If any part of that which ihe 
bankrupt could have then assigned is situated in England, then the trustee 
may have it; but he could not have it unless the bankrupt could himself have 
assigned it.” 

It is clear in the present case that, by reason of section 64, the 
bankrupts could not have assigned their right in the decree which 
had been attached. This test renders it irrelevant to consider 
whether the attachment created a lien or charge or conferred 
title, and the cases relating to British Indian bankruptcies relied 
on by the learned Judges of the Appellate Court have no bear- 
ing on the present question. In Krisinasawmy Mudaliar v. 
Offictal Assignee of Madras the Court appears to have ignored 
the opinion expressed by this Board in Suraj Bunst Koer v. 
Sheo Proshad Singh,4 which was cited to them, and to have 
taken a dictum in the judgment of this Board in Mont Lal v. 
Karrab-ul-Dind’ from its context and used it for a purpose 
which it did not have in view. In Frederick Peacock v. Madan 


1. (1825) 3 Shaw 402. 2. (1910) A. C. 508. 
3. (1903) L L. R. 26 Med. 673. 
4. (1879) L. R. 6 L A. 88: L L. R. 5 C. 148 @. C). 
5. (1897) L. R. 24 I. A. 170 at 175: I. L. R. 25 C. 179 (P. C). , 
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Gopall the case of Suraj? Bunst, was not referred to, and the 
dictum from Mott Lal’s case8 was similarly employed. Their 
Lordships desire to reserve their opinion as to the soundness of 
the Madras and Calcutta decisions. The decision of this 
Board in Raghunath Das v. Sundar Das Khetrit was also 
referred to, but that decision proceeded on an admission by 
counsel, the point was not argued and the case of Suraj Bynsi3 
was not referred to. $ 

Accordingly, their Lordships are of opinion that the 
decision of the Trial Judge was right, and they will humbly 
advise His Majesty that the appeal should be allowed, that the 
decree of the Appellate Court, dated the 2nd October, 1930, 
should be reversed and that the order of the Trial Judge, dated 
the 23rd April, 1929, should be restored. The appellant will 
have the costs of this appeal and his costs in the appeal before 
the Appellate Court. 

Solicitors for appellant: Barrow Rogers & Nevill. 

Solicitor for respondents: Harold Shephard. 

KIR Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN PANDALAI. 
Arumuga Mudaliar .. Petittoner* (1st Respondent 


and 2nd Defendant) 
v. 
Venkatachala Pillai and others .. Respondents (Appellanis—2nd 
Respondent-Plainhffs 2 and 
3 and 2nd Plainnff). 


Court Fees Act (VII of 1870)—Sch, II, Art. 17 and S. 7 (v)—Suit to 
avotd claim order.—Court-fee payable—Value of suit for purposes of juris- 
dictton—Mode of determining value of land—Swits Valuation Act (VII of 
1887), Ss. 3 and #—Effect of S. 14, Madras Civil Courts Act. 


The plaintiff had purchased an item of land from the 2nd defendant and 
his mother for a certain price. The lst defendant who obtained a decree 
against the 2nd defendant attached the property and thereupon the plaintiff 
preferred a claim in execution but the same was dismissed. The plaintiff 
having sued to cancel the order on the claim petition, to declare the plaintiffs 
title to the property, to raise the attachment and to obtain a permanent in- 
junction against the execution being continued to sale, 

Held, that the suit was in substance one to avoid the attachment and 
Court-fee was payable under Art. 17 of Sch II of the Court Fees Act. 





*C. R. P. No. 1904 of 1931. 18th October, 1932, 


1. (1902) LL.R. 29 Cal 428. 
2. (1879) L. R61 A 88: I.L. R 50C 148 (P. C.). 
3. (1897) L. R. 24 L A. 170: I. L. R. 25 C. 179 (P.C). 
4. (1914) L. R. 41 I. A. 251: I L. R 42 C. 72: 27 M. L. J. 150 (P. C). 
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Phul Kumari v. Ghanshyam Misra, (1907) L. R. 35 I. A.22: L L.R 35 
Cal. 202: 17 M. L. J. 618 (P. C.), relied on. 


Held fwrther, that assuming that in such a suit the subject-matter was 
the land concerned in the claim order, the proper value of the suit for purposes 
of jurisdiction was the value of the land as determined under S. 7 (v) of the 
Court Fees Act and not its market value, 


Effect of S. 14 of the Madras Civil Courts Act and Ss. 3 and 4 of the 
Suits Valuation Act discussed. 


«rishnasaint Naidu v. Somasundaram Chettiar, (1907) I. L. R. 30 Mad 
335: 17°ML L, J. 95 (F. B.) and Narayanan Nair v. Cheria Kathiri Kutty, 
(1918) T. L. R. 41 Mad, 721 : 34 M. L. J. 397, referred to. 


Chalasamy Ramiah v. Chalasamy Ramaswami, (1912) 13 I. C. 903 and 


Vasireddi Veeramma v. Butchayya, (1926) L L. R. 50 Mad. 646: 52 M. L. J 
381, considered. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Cuddalore in C. M. A. No. 2 of 1931 (C M. A. 
No. 3 of 1931 on the file of the District Court of South Arcot 
at Cuddalore) preferred against the order of the Court of the 
District Munsif of Cuddalore, dated the 9th day of October, 
1930 and made in O. S. No. 962 of 1928. 

K. Balasubrahmania Atyar for petitioner. 

N. K. Mohanarangam Pillai for respondents. 

The Court delivered the following 

JUDGMENT.—-This ‘petition affords a good example of 
the regrettable delays to which litigation has now become 
subject owing to questions of Court-fee and jurisdiction 
having become a common feature in the Subordinate Courts 
which take years for their determination. In this case the 
suit was of a common enough kind and was brought in 1928. 
At the end of 1932 it remains still to be decided which is 
the proper Court to try it. The plaintiff had bought some 
property from the 2nd defendant and his mother for Rs. 3,700. 
The Ist defendant obtained a decree for Rs, 1,170 in 1927 
against the 2nd defendant alone and attached that property. 
The laintiff preferred a claim in execution which was dismiss- 
ed. Within the year allowed for a suit he brouzht this suit im- 
pleading the decree-holder, the Ist defendant and the judgment- 
debtor, the 2nd defendant. In the plaint he set out these facts 
as affording the cause of action and prayed (here the trouble 
begins) (1) to cancel the order, dated 6th October, 1928, on the 
claim petition, (2) to declare the plaintiff’s title to the property 
under hts sale deeds, (3) to raise the attachment, and (4) fora 
permanent injunction against the execution being continued to 
sale. It will be observed that although the plaintiff made four 

R—/2 
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Pandalai, J. 
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prayers, the substance of the whole matter was that his property 
had been illegally attached and he wanted that to be avoided; 
all else was mere words. The first and third prayers mean the 
game thing that the plaintiff wanted the claim order avoided. 
The fourth prayer is the consequence of that and the second is 
incidental to it. In this suit the plaintiff paid a Court-fee of 
Rs. 10 under Sch. II, Art. 17 of the Court Fees Act. Thatsthis 
was right there is now no question. The matter is set at ‘Test by 
the decision of the Privy Council in Phul Kumari v. Ghanshyam 
Misra,l a very similar case in which their Lordships point out 
that in spite of unnecessary prayers the substance of the suit 
should be looked at to determine what the Court-fee payable is. 


But the question was raised as to the proper Court for 
purposes of jurisdiction which was to try this suit. One would 
have thought at this distance of time that there can be no 
arguable question on such amatter. But not only has it been 
argued but while the District Munsif held following Narayanan 
Singh v. Atyasami Reddi,2 that he had no jurisdiction to 
entertain the suit because the value for purposes of jurisdiction 
is according to him the market value of the property which is 
more than Rs. 3,000 as the plaintiff admittedly bought it for 
Rs. 3,700, the learned Subordinate Judge in appeal held follow- 
ing Krishnasami Naidu v. Somasundaram Chettiar’ that the 
value for jurisdiction is the amount of the debt Rs 1,170; that 
even if it be considered to be the value of the property it was 
not more than one-half of Rs. 3,700, the market value, vis., 
Rs. 1,850 as a result of the Madras amendment to S. 7 (tv) (c) 
of the Court Fees Act; but that in his view the value of the 
land should be computed for purposes of jurisdiction according 
to S. 7 (v) of the Court Fees Act, 4. €., at LO times the assess- 
ment in which case the whole value would be less than Rs. 3,000. 


In this Court the learned Counsel for the petitioner has 
addressed a very able argument that the view of the Munsif is 
right. He certainly has one or two decisions which would 
seem to support by parity of reasoning his argument that in a 
suit like this which must be deemed a declaratory suit respect- 
ing land the proper value for purposes of jurisdiction is the full 
market value of that land and not either the value as determined 





1. (1907) L. R. 351. A. 22: L L. R. 35 Cal. 202: 17 M L. J 618 (P. C). 
(1 915) 1 I. L. R. 39 Mad. 602: 29 M. L. J. 7 
° 3 (1907) 1. L. R 30 Mad. 335: 17 M. L. J.9 
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under S. 7 (v) of the Court Fees Act or half the market value 
according to the Madras amendment to S. 7 (Su) (c). The 
decisions he relies upon are Vastreddi Veeramma v. Butchayyal 
and Chalasamy Ramah v. Chalasamy Ramaswamis which it 
relies on and follows. On the other hand the respondents’ 
learned advocate argues that the Subordinate Judge’s view is 
right and that the value for purposes of jurisdiction in the 
presen suit isthe amount of the debt Rs. 1,170 and even if the 
subject-matter is taken to be the land its value should be 
computed as prescribed by S. 14 of the Madras Civil Courts 
Act which adopts the valuation in S. 7 (v) of the Court Fees 
Act for purposes of jurisdiction in all cases where the subject- 
matter of the suit is land, houses or gardens. 

Now if this suit were really of the same nature as that in 
Vasireddi Veeramma v. Butchayyal or Chalasamy Ramiah v. 
Chalasamy Ramaswami I should be bound by them, because 
they are Bench decisions. But Vastreddi Veeramma v. Bul- 
chayyal was a suit to establish the validity of an adoption and 
not one in which the subject-matter was land. The Court held 
that the properties which might accrue to the adopted person 
were not the subject-matter of the suit, but only the adoption 
itself. The grounds of the decision are entitled to very great 
weight but the decision itself was on the point just stated, vis., 
that in a suit to establish an adoption S. 14 of the Madras Civil 
Courts Act, which relates only to cases where land is the subject- 
matter, is not applicable. Similarly in Chalasamy Ramiah v. 
Chalasamy Ramaswami’ the suit was one for partition of lands 
of which the plaintiff was in joint possession and what was 
held was thatin such a suit the plaintiff was entitled to place his 
own valuation for the purposes of jurisdiction. Although there 
were observations as to the effect of S. 14 of the Civil Courts 
Act in that case also, they were for purposes of that decision that 
the plaintiff was entitled to value the relief for purposes of 
jurisdiction as he liked. 

It appears to me that in the suit before me even if it is 
governed by Narayanan Singh v. Atyasams Redds8 and not by 
Krishnasams Naidu v. Somasundaram Chetttar4 all that it leads 
to is that the subject-matter is the land and not the debt. The 


1. (1926) I. L. R. 50 Mad, 646:52 M. L. J 381. 2. (1912) 13 I. C 903. 
3. (1915) I. L. R. 39 Mad. 602: 29M. L J. 728. 
4. (1907) L L. R 30 Mad. 335: 17 M. L J. 95 (F. B.). ° 
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plaintiff's land was attached, his claim thereto was dismissed, 
and he wants that summary decision set aside. Assuming that 
in such a suit the subject-matter is the land concerned in the 
claim order, S. 14 of the Madras Civil Courts Act is explicit 
when it declares that ““ when the subject-matter of any suit or 
proceeding is land, a hpuse or garden, its value shall, for pur- 
poses of jurisdiction conferred by that Act, be assessed in the 
manner provided by the Court Fees Act of 1870, S. 7 (0)”. In 
my opinion those words are imperative and clear. But it is 
said that that section is applicable only in classes of suits 
referred to in S. 3 of the Suits Valuation Act, viz., suits govern- 
ed by S. 7, paras. (v), (vt) and (+) (d) of the Court Fees Act; 
that is, possession of land, pre-emption and specific performance 
of an award. This method of interpreting this section is adopted 
by inference from the effect of S. 6 of that Act. It says that 
when rules under S. 3 are made for the territories under the 
administration of the Madras Government, S. 14 shall stand 
repealed as regards this presidency. A fallacy lurks in this in- 
ference because the effect of S. 4 of the Suits Valuation Act 
which is material in this connection is left out. That section says 
that when rules for valuing land have been made under S. 3 the 
same value shall be applicable as a maximum in suits relating 
to land or an interest in land falling within S. 7 (fv) or Sch. II, 
Art. 17. Now the suits relating to land in S.7 (iv) are in sub- 
clauses (b), (c), (d) or (e). Clause (b) deals with suits for 
partition, (c) with declaratory suits where consequential relief is 
prayed, (d) for injunction, and (e) fora right to some benefit 
not otherwise provided for to arise out of land. In these suits 
and suits falling like the present one under Sch. II, Art. 17 relat- 
ing to land the valuation according to the rules made under S. 3 
are to be adopted but as a maximum. This is to prevent over- 
valuation of such suits. In suits for partition, declaration or 
injunction in respect of land or for some benefit to arise out of 
land not otherwise provided for it would be necessary to 
value the land and it would be also necessary to value the 
interest involved and in such cases the section provides that the 
valuation of land under rules made under S. 3 shall be adopted 
as a maximum. The effect of this section on S. 6 is that if rules 
are made under S. 3 the valuation thereby prescribed will be 
applicable also to the suits mentioned in S. 4 and then the need 
for ©. 14 of the Civil Courts Act ceasing to exist that section 


~ 
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shall stand repealed. Therefore it seems to me incorrect to say Arumuga. 


that S. 14 of the Civil Courts Act refers only to suits mention- 
ed in S. 3 of the Suits Valuation Act. 

The present isa suit falling within Schedule II, Art. 17 of 
the Court Fees Act which is expressly mentioned in S. 4 of the 
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Suits Valuation Act as a class to which the valuation under S. 3 Pandalai, J. 


will apply. Therefore if the subject-matter of the suit is land 
not offly is there nothing in the Suits Valuation Act which.pre- 
vents the application of S. 14 of the Civil Courts Act to this 
suit but that section requires that the proper method of valuing 
land for purposes of jurisdiction is under S. 7 (v) of the Court 
Fees Act. This view of section 14 is fortified by a decision in 
Narayanan Nair v. Cheria Kathiri Kutty! where it was held 
that the valuation therein prescribed is applicable to suits for 
pre-emption which are governed by S. 7 (vi). 

Reliance was placed for the petitioner on the decision in 
Narayanan Singh v. Aiyasami Reddi® and by the other side 


on the Full Bench decision in Krishnasams Naidu v. Soma- - 


sundaram Chettiar3, It seems to me that the principle of the 
Full Bench decision has been upheld by the Privy Council in 
Phul Kumars v. Ghanshyam Misra,1 that it is the substance and 
object of the suit which should be regarded and not the words 
and also that where the debt is less than the value of the pro- 
perty it is the former that determines the value of the suit to 
the plaintiff. But in Narayanan Singh v. Atyasami Reddi8.em- 
phasis was laid on the words of the various prayers, which, it 
was thought, took the case out of the category of cases dealt 
with by the Full Bench. In the Full Bench case which was 
decided at a time when the Munsif’s jurisdiction was only 
Rs. 2,000, it was held that a suit te avoid a claim was not a suit 
to obtain declaration of title to the property but one for getting 
rid of the effect of the order disallowing the claim and ought to 
be valued for purposes of jurisdiction at the amount for which 
the property was attached when such amount is less than the 
value of the property which was more than Rs. 2,000. In 
Narayanan Singh v., Atyasami Reddi8 a distinction was made 
that where the judgment-debtor is a party to the claim order and 
there is a distinct prayer for declaration of title to the property 


1. (1918) I. L. R. 41 Mad. 721: 34 M. L. J. 397. 
2. (1915) I. L. R. 39 Mad. 602: 29 M. L. J. 728. 
3. (1907) I. L. R. 30 Mad. 335: 17 M. L. J. 95 (F.B.). 
4. (1907) L. R. 35 L A. 22: I. L. R. 35 Cal. 202 : 17 M. L. J. 618 (PC). 
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it is the value'of that property which determines the jurisdiction. 
This distinction has no bearing to the present case because 
assuming that it is the value of the property which does deter- 
mine the jurisdiction the Munsif would still have jurisdiction. 
(The remark in Narayanan Singh v. Atyasami Reddi! that the 
Full Bench decision does not refer to the Privy Council decision 
in Phul Kumari v. Ghanshyam Misra? must be due to an ower- 
sight as the former was the earlier.) The only point in dispute 
is how the property is to be valued whether on the market 
value or under S. 7 (v) of the Court Fees Act. I have given 
grounds for thinking that the latter is the correct view. The 
learned Judge’s order was therefore right in either view and 
this petition must be dismissed with costs. l 

B. V. V. Petition dismissed. 


ooo 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice MapHAVAN Narr AND MR. Jus- 


TICE JACKSON. 
The District Board of Ramnad 


through its President .. Appellanti* (Plaintiff) 
v. 
D. K. Mahomed Ibrahim Sahib 
and another .. Respondents (Defendant 
and ntl). 


Limitation Act (IX of 1908), Arts. 62 and 120—Swbscription collected 
for consiruction of bridge—Sust by District Board for recovery from 
person making collectton—Limitation—Starting point—Scope of Art. 62. 


The defendant promised to pay to the plaintiff, a District Board, a cer- 
tain amount by way of personal contribution for the purpose of constructing 
a bridge over a river and he also collected subscriptions for the same pur- 
pose. The District Board sued through its President to recover from the 
defendant both the amounts. The evidence in the case showed that the 
construction of the-bridge could not have been begun earlier than 1923 and 
the suit was instituted on 5th September, 1925. The Lower Court decreed 
the suit in tespect of the personal contribution but held that the claim as 
regards the subscription collected was barred by limitation. 

Held, in appeal, that the claim in respect of the subscription amount was 
not barred by limitation, Art. 120 and not Art. 62 of the Limitation Act 
being applicable. The subscription became payable only when definite steps 
had been taken towards the construction of the bridge. i 

Kedarnath Bhattacharjtv. Gorie Mahomed, (1886) LL.R. 14 Cal. 64 and 
Maharaja Mudaliar v. Sendanatha Mudaliar, 1918 M. W. N. 173, relied on. 


Art. 62 of the Limitation Act contemplates a suit in which the plaintiff 
is entitled to obtain the whole of the money received as soon as it is received. 


—_— 





* Appeal No. 24 of 1927. 4th January, 1933. 


1, (1915) L L. R. 39 Mad. 602: 29 M. L. J. 728. 
2.0(1907) L. R. 35 I. A, 22: I1L,R. 35 Cal. 202: 17 M.L.J. 618 (P.Q). 
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It does not apply where the plaintiff is not entitled to the money when it was 
received by the defendant 


Ma Kyin Ain v. A. R. M. A. L. A. Chettiar Firm, A. I. R. 1930 Rang. 
197, referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ramnad at Madura in Original Suit No. 50 of 1925. 

P. Venkataramana Rao for appellant. 

° M. Subbaroya Atyar for respondents. 

The judgment of the Court was delivered by 

Madhavan Nair, J.—The plaintiff, the District Board of 
Ramnad through its President, is the appellant. The question 
in this appeal is whether the appellant’s claim to recover from 
the defendant Rs. 1,031 subscription collected by him for the 
purpose of constructing a bridge over the Paralyar river is 
barred by limitation. A sum of Rs. 5,000 was promised by the 
defendant as personal contribution for the purpose of construct- 
ing the bridge and a sum of Rs. 1,031 was collected by him for 
the same purpose. The river was bridged at a cost of 
Rs. 29,000 odd and was completed on 12th July, 1924. In the 
suit out of which this appeal arises the President of the 
District Board claims both the sums from the defendant. The 
Lower Court gave a decree for Rs. 5,000 but held that the 
claim for Rs. 1,031 was barred by limitation applying Art. 62 
of the Limitation Act. 

Article 62 prescribes three years for money payable by the 
defendant to the plaintiff for money received by the defendant 
for the plaintiff’s use and the period begins to run from the 
date when the money is received. It is clear to us that Art. 62 
will not apply to cases of this kind, for it has been held that 
that Article contemplates a suit in which the plaintiff is entitled 
to obtain the whole of the money received as soon as it is receiy- 
ed. See Ma Kyin Ain v. A. R. M.A. L. A. Chettiar Firm. Art. 
62 cannot be appropriately applied to a case where the plaintiff 
is not entitled to the money when it was received by the defend- 
ant. Inthis case it is clear that the amount does not become 
payable to the plaintiff as soon as it is collected. The plaintiff 
can claim the amount only after the work has been begun and 
some steps have been taken towards the construction of the 
bridge. It follows from the decision of the Calcutta High 
Court in Kedarnath Bhatiacharji v. Gorie Mahomed? that a 
promise to pay a subscription becomes enforceable as soon as 





1. A. I. R. 1930 Rang. 197. 2. (1886) L L. R. 14 Cal. 64 
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any definite steps have been taken in furtherance of the object 
and on the faith of the promised subscription. This decision 
has been ' followed by this Court in Maharaja Mudalar v. 
Sendanatha,Mudaliar1. The evidence in this case shows that 
the construction work of the bridge could not have been begun 
earlier than 1923. The suit was instituted on the 5th Septem- 
ber, 1925. If Art. 62 does not apply, then the only Article 
applicable is 120. The suit is therefore clearly within time and 
it cannot beheld to be barred by limitation. 

` The decree of the Lower Court in so far as it relates to 
Rs. 1,031 is set aside and the plaintiff will be given a decree for 
this amount also, with costs here and in the Court below. 

B. V. V. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SUNDARAM CHETTY. 
T. R. Manikkam Pillai and another .. Petitioners* (Platn- 


v. tifs) 
T. S. Murugesam Pillai and others .. Respondents ( Defend- 
ants). 


Court Fees Act (VU of 1870 us amended in Madras), Sch. II, Art. 17-B 
and S.7 (iv) (f)—Hindu joint faily—Prior division in status Suit for 
partition by metes and bounds—Separate prayer for rendition of accounts— 
Court-fee payable. 

Where the plaint alleged that though there wasa prior division in sta- 
tus the plaintiffs and the defendants continued in joint possession of the 
family properties and the suit was for division and separate possession of the 
plaintiffs’ share in the immovable properties and for rendition of accounts, 


Held, that the claim for partition fell under Art. 17-B of Sch. II of the 
Court Fees“Act as amended in Madras. 


The Secretary of State for India in Cowncid v. Lakhanna, (1932) 64 M. 
L. J. 24, followed. 


Held further that the prayer for accounts was leviable to separate 
Court-fee under S. 7 (sv) Cf) of the Act. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to-revise the 
finding order of the Court of the Subordinate Judge of Kumba- 
konam, dated 4th November, 1931 and made in O. S. No. 6 of 
1929, 

T. M. Krishnaswami Atyar and A. Nagaswami Atyar for 
petitioners. | 

B. Sitarama Rao for respondents. 





* C. R P. No. 14 of 1932. 24th February, 1933. 
i 1. 1918 M. W. N. 173. 
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The Court delivered the following 


JUDGMENT.—The question of Court-fee payable has to 
depend on the allegations in the plaint, and this is not the 
stage at which the Court should say whether these allegations 
are true or not. In the plaint there is no prayer for a declara- 
tion that the partition deed referred to therein should be set 
aside, nor is any declaration asked for in respect of it. The 
trend of the plaint seems to be, that though severance in status 
is effécted, there was no actual division by metes and bounds, 
but, on the other hand, the plaintiffs and defendants are in 
joint possession (vide para. 22 of the plaint). So far as the 
partition of the immovables is concerned in view of the prior 
division in status, the suit is for division and separate posses- 
sion of the plaintiffs’ share as against other tenants-in-common. 
The claim will fall under Art. 17-B, Sch. II of the Court Fees 
Act. Vide The Secretary of State for India in Council v. 
Lakhannai. The fixed fee of Rs. 100 has been paid. 

: There is an additional prayer for rendition of accounts. 
This portion of the claim will bring the case under cl. (f) of 
sub-S. (sv) of S.7 of the Court Fees Act. 

The plaintiffs should value this relief as a suit for accounts, 
and pay additional Court-fee within a time to be fixed by the 
Lower Court. The order sought to be revised is modified 
accordingly. The parties will bear their own costs. 


B. V. V. Order modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SiR Horace Owen Compton Brasiey, Kt., 
Chief Justice AND MR. JUSTICE ` BARDSWELL. 
Sri Chidambara Sivaprakasa Pandara 
Sannadhi Avergal `.. Appellant» (Appellant in 
S. A. No. 64.0f 1926 on the file 
of the High Court—Plaint ff ) 


v. l 
Manickam Pillai and another .. Respondenis (Respond- 
enis 2 and 3 în do. —Defend- 
ants 3 and 4). 


Hindu Low—Religious endotoments—H ead of Muti—Grant of perma- 
neni lease of endowed property—Binding nature on grantor. 


atar 





*Letters Patent Appeal No. 115 of 1929. llth January, 1933. 
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Where the head of a Mutt grants a permanent lease of immovable 
property with which the Mutt is generally endowed, the lease is good at 
Izast for the lifetime of the grantor and he cannot sue to avoid it. 


Vidya Varutht v. Balusamı Ayyar, (1921) L. R. 48 I. A. 302: L L. R 44 
Mad. 831: 41 M. L. J. 346 (P. C), relied on. 


Andalam Hanumanthu v. Peruri Kristabrahmam, (1927) 26 L. W. 202, 
disapproved. 


Decision of Sundaram Chetty, J., affirmed. 


Appeal under Cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Sundaram Chetty,edated 
the 3rd day of September, 1929, and passed in Second Appeal 
No. 64 of 1926 preferred io the High Court against the decree 
of the Court of the Subordinate Judge of Mayavaram in A. 5. 
No. 51 of 1924 (A. S. No. 378 of 1920, District Court, Tanjore 
—O.S. No. 224 of 1918 on the file of the Court of the Principal 
District Munsif of Tiruvalur). 


The judgment of Sundaram Chetty, J., under appeal, was 
as follows :— 


This Second Appeal arises out of a suit filed by the plaintiff- 
appellant for the recovery of possession of the plaint-mentioned 
manat together with arrears of rent, from the defendants, to whose 
ancestor this site was granted by the plaintiff under the registered 
lease deed, Ex. A. It is dated 3rd July, 1891. The plaintiff's 
case is, that he is the head of Sivaprakasa Swamigal Mutt, that the 
suit property which is situated in Madappuram village belongs to the 
aforesaid Mutt and’that it was leased out to the father of defend- 
ants 1 to 3 who took it for erecting a house thereon for his occupa- 
tion. Plaintiff’s claim was resisted by the. defendants on several 
grounds. It was urged that the lease granted by the plaintiff was 
a permanent lease, that no default was made in the payment of 
rent, that the plaintift’s suit was barred by limitation and that in 
case of eviction a sum of Rs. 1,000 should be paid as compensation 
for the house built on the suit site. Both the Lower Courts have 
found that the lease granted under Ex. A wasa permanent lease. 
The Lower Appellate Court has found that this permanent lease 
was not granted for any benefit or necessity of the Mutt, but on a 
consideration of the case-law on the point, held that the lease in 
question is good till the end of the plaintiff’s lifetime, whatever 
may be the binding character of it so far as the plaintiff’s successor 
is concerned. In this view the learned Subordinate Judge dismissed 
the plaintiff’s suit, confirming the decision of the first Court. 

In this Second: Appeal the main contention urged before me is 
that the Lower Appellate Court is wrong in holding that the per- 
manent lease under Ex. A granted by the plaintiff is valid for his 
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lifetime. In order to decide this question, a brief review is neces- 
sary of the decisions which have dealt with the true status and 
position of a Matadhipathi or the head of a Mutt and his power of 
alienation over the properties belonging to the Mutt. This question 
has been no doubt the subject of several decisions ; but the real 
diffculty consists in understauding the true import thereof on 
account of some passages in the several judgments containing 
observations which may at first sight seem to be difficult of recon- 
ciliatjon. In the case reported in Vidyapurna Thirtha Swami v. 
Vidyanidht Thirtha Swamil there is a very learned and exhaustive 
discussion of this question, and the opinion expressed by both the 
learned Judges is that the head of a Mutt is not a mere trustee as 
the Dharmakartha of a temple, but he has an estate for life in the 
permanent endowments of the Mutt and an absolute property in the 
income derived from offerings, subject only to the burden of 
maintaining the institution. The Matadhipathi is considered 
to have a beneficial interest in the usufruct and the surplus in- 
come belongs to him which he could dispose of at his will. 
In the judgment of the Privy Council in Srinivasa Chariar v. Eva- 
lappa Mudaliar? which was delivered by Lord Shaw, the distinction 
which was recognised in the case in Vidyapurna Thirtha Swami v. 
Vidyanidhi Thirtha Swami) between the head of a Mutt and the 
dharmakartha or trustee of a temple is referred to with approval, 
and the particular passage at page 581 is as follows :— 

" The position of dharmakartha is not that of a shebait of a religions 
institution, or of the head of a Mutt. These functionaries have a much 
higher right with larger power of disposal and administration, and they have 
a personal interest of a beneficial character.” 

The question came up for decision again in this Court and was 
referred to a Full Bench (vide Kalasam Pillas v. Nataraja Thambi- 
ran3). According to the opinion of the Full Bench, it could not be 
predicated of the head of a Mutt, as such, that he holds the Mutt 
properties asa life-tenant or trustee, but the question must be deter- 
mined in each case upon the conditions on which they were given 
or which may be inferred from the usage and custom of the insti- 
tution. That even the head of a Mutt would be a trustee with res- 
pect to any particular property shown to have been granted on 
specific trust, whereas with respect to the general assets of the Mutt 
he would be a sort of beneficial owner and not a mere trustee, is to 
be carefully kept in view in order to avoid confusion. This dis- 
tinction has been recognised by Wallis, J. (ashe then was) as 





1. (1904) I. L. R. 27 Mad. 435: 14 M. L. J. 105. 
2, (1922) L. R. 49 I. A. 237: I. L. R. 45 Mad. 565: 43 M. L. J. 536 (P. C). 
909) I. L. R. 33 Mad. 265: 19 M: L. J. 778 (F. B.). 


580 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


would appear from the following observation on page 280 of the 
aforesaid Full Bench decision: 


“My answer is that heads of Mutts cannot be regarded as trustees of 
Mutt endowments except in so far as it may be shown that any particular 
endowment was granted to them on trust. It is unnecessary to discuss any 
other questions, but I desire to say generally that as at present advised I see 
no reason for differing from the conclusions arrived atin Vtdyapurna 
Thirtha Swami v. Vidyantidht Thirtha Swami! as to the position of the head 
of a Mutt with regard to Mutt properties as to which no specific trust. is 
established in the manner already mentioned.” á 

In Muthusamier v. Sreemethanithi Swamiyar the position of 
the head of a Mutt has been held to be not that of a tenant for life, 
but he is in a certain sense owner in fee simple, though in many 
respects he has only the powers of atenant for life. It was also 
stated that an alienation by him would be analogous to an aliena- 
tion by a Hindu widow. The same question arose for considera- 


tion iu a case which went up to the Privy Council whose judgment 


‘is found on page 831 in Vidya Varuthi v. Balusams Ayyar3, In that 


case, an exhaustive review of the aforesaid decisions, as also other 
decisions, has been made and the final conclusion arrived at by their 
Lordships is that the permanent lease granted by the Matadhi- 
pathi over a part of the general property of the Mutt could enure 
only for the grantor’s lifetime and would be good till his death 
and would not bind his successor. In that case, the finding of both 
the Courts in India was that the lease was not made for necessity 
and that the land in suit was part of the general properties of the 
Mutt, not being subject to any specific trust. On the basis of this 
finding of fact, the ultimate conclusion of their Lordships in that 
case rests. In dealing with the Full Bench decision in Kawvasam 
Pulat v. Nataraja Thambiran4 their Lordships state thus at page 
845 of Vidya Varutht v. Balusams Ayyar3: 

“All three Judges agreed in thinking that if any specific property was 
specifically entrusted to the head for specific purposes, he might be regarded 
a ‘trustee’ with regard to that property; but that in the absence of any such 


evidence, the superior was not a trustee in respect of any part of the endow- 
ment,” 


To the same effect is the view taken in Muthusamser v. Sree- 
methanithi Swamiyar® which was also considered by the Privy 
Council. As I have observed above, the land which was granted 
by the head of the Mutt on permanent lease having been found to 
be part of the general endowments of the Mutt, and not to have 
been granted on any specific trust, the position of the Mahant with 
respect to the land leased was taken to be not that of a mere trus- 





1. (1904) L L. R. 27 Mad. 435: 14 M L. J. 105. 
; 2. (1913) I. L. R. 38 Mad. 356: 25 M. L. J. 393. 
3° (1921) L R. 48 L A. 302: I. L. R. 44 Mad. 831: 41 M. L. J. 346 (P. C). 
4 (1909) I L. R. 33 Mad. 265: 19 M. L. J. 778 (F. B.). 
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tee, but his position would be different, as stated in KaWasam Pillai 
v. Nataraja Thambtranl and Muthusamier v. Sreemethanithi 
Swamiyar? referred to in the previous discussion. Now, the final 
conclusion arrived at by the Privy Counci in that case, as stated in 
the following passage found on page 855 of Vidya Varutht v. Balu- 
sami Ayyar3 would be intelligible: 

e“ He was let into possession by Mahant No 1 under a lease which 
purported to be a permancnt lease, but which under the law could enure 
only for the grantor’s lifetime. According to the well settled law of India 
(apart from the question of necessity, which does not here arise) 2 Mahant 
is incompetent to create any interest in respect of the Mutt property to entire 
beyond his life.” : 

The aforesaid dictum of the Privy Council in accordance with 
what their Lordships have stated to be the setiled law is in my 
opinion clearly applicable to the present case. In the plaint, the 
suit land is simply referred to as belonging to the Mutt, of which 
the plaintiff is the head. This land is treated simply as part of the 
general properties of the Mutt. There is absolutely no allegation 
in the plaint that the suit land is one granted to the head of the 
Mutt for any specific purpose ona specific trust. As pointed out 
already, the permanent lease in question granted by the plaintiff as 
head of the Mutt in respect of the suit land which is only part of 
the general properties of the Mutt, would therefoie enure for his 
lifetime and would be good to that extent. In the face of the clear 
pronouncement of the law by the Privy Council in Vidya Varuths 
v. Balusami Ayyars the contention of the learned advocate for the 
appellant is unacceptable. If the distinction between the position 
of the head of a Mutt as regards any property shown to have vest- 
ed in him on specific trust for a specific purpose, and his position 
as regards the general endowments of the Mutt, be carefully kept 
in view, there would be no coufusion,‘in the matter of deciding his 
powers of alienation. Asregardsa property of the former kind, 
he would only be a mere trustee and as such an absolute sale ora 
permanent lease effected by him would be utterly void. The cases 
relied on by the learned advocate for the appellant in support of 
his contention that the permanent lease in quéstion in the present 
case 1s void seem to me to relate to alienations made by a trustee of 
an idol or any religious or charitable institution, or a dharmakartha 
or manager of a temple, or a mutawalli of a wakf who is only a 
trustee or manager: vide Nagendranath Palit v. Rabindra Nath 
Deb4, Mayandi Cheltiar v. Chokalingam Piulath, Yasim Sahib v. 








1. (1909) I. L. R 33 Mad. 265: 19%. L J. 778 (ŒF. BJ). 
2 (1913) I. L. R. 38 Mad. 356: 25 M L. J. 393. 
3. (1921) L.R. 48 I. A. 302: I. L. R. 44 Mad. 831: 41 M. L. J. 346 (P.C.). 
4. (1925) I L. R. 53 Cal. 132 
5. (1903) L. R 31 L A 83: I. L. R 27 Mad. 291: 14 M. L. J. 200 (B, C). 
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Ekambara Ayyari, Sivaswami Aiyar v. Thirumudi Chettiar3, Gajen- 
dra Nath Dey v. Ashraf Hussain3 and Rama Reddi v. Rangadasart. 
In such cases, it was held that the alienation would be void. But 
the principle of those decisions cannot be applied to the head of a 
Mutt in respect of an alienation made by him of any part of the 
general endowments of the Mutt, as to which he is not a mere 
trustee but a functionary having a much higher right with larger 
power of disposal and administration and a personal interest of a 
beneficial character, as observed by the Privy Council in Sriftvasa 
Chartar v. Evalappa Mudaliar}. In the case of an alienation which 
would be void ab initio, the alienee usually pleaded adverse posses- 
sion and limitation, but that plea prevailed in some cases and not 
in others. For instance, in the case reported in Rama Reddiv. 
Rangadasan4t the view taken was that though the alienation was 
void, the possession of the alienee would not be adverse to the 
trustee who granted the permanent lease nor to the idol (the 
juridical person) which must be deemed to be in perpetual infancy. 
It is unnecessary to discuss the question of limitation in the present 
case, as I have held on the authority of the decisions referred to 
above, that the plaint-mentioned lease will hold good for the life- 
time of the grantor (the plaintiff). If the lease is good tor the 
plaintiff’s lifetime, the possession of the lessee cannot be adverse 
as against the plaintiff, 

Some stress was laid on the appellant’s side on the observation 
of their Lordships uf the Privy Council in Nainapillai M arakayar 
v. Kamanathan Chettiare. But that case related to an alleged 
alienation of the property of a Hindu temple by the trustee thereof. 
However, there are general observations on page 352 to the effect 
that the position of the shebait, the manager or trustee of a temple 
as regards the power to deal with endowed lands of the temple is 
analogous to the position of a Mahant of a Muttto deal with the 
endowed lands of a Mutt. It is stated that, except in a case of 
unavoidable necessity, they have no power to sell or mortgage the 
endowed property or grant a permanent lease thereof. After 
making those observations, their Lordships proceed to state that 
the law on this subject is well established, quoting among others 
the decisions of the Privy Council in Abhiram Goswami v. S hyama 
Charan Nandi and Vidya Varuthi v. Balusami Ayyar8. But in 





1. (1919) 37 M. L. J. 698. 2. (1928) 57 M. L. J. 219. 
3. A. I. R 1923 Cal. 130. 
4. (1925) I. L. R. 49 Mad. 543: 50 M. L. J. 589. 


5. (1922) L. R 49 L A. 237: I. L. R. 45 Mad. 565: 43 M. L. J. 536 (PC), 
6. (1923) L.R. 51 L A. 83: I. L. R 47 Mad. 337: 46 M. L. J. 546 (P.C). 

7. (1909) LR. 36 I. A.148: L L. R. 36 Cal. 1003: 19 M. L. J. 530 (Œ C). 
8. (1921) L.R. 48 L A. 302: I. L. R. 44 Mad. 831: 41 M. L. J. 346 (P.C). 
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these two cases the alienation made by a Mahant or head of a Mutt 
was not held to be void ab initio, but was held to be good for the 
lifetime of the grantor. What was specifically decided in Vidya 
Varutht v. Balusamt Ayyar) and Abhiram Goswami v. Shyama 
Charan Nandi? with the recognition of the distinction between the 
position of the head of a Mutt in respect of specific trust property 
ang his position in respect of the general properties of the Mutt 
cannot be deemed to have been abrogated by the general observa- 
tions made in Nainapillai Marakayar v. Ramanathan Chettiar’. 

For all the foregoing reasons, I am of opinion that the plaint- 
mentioned lease will enure for the lifetime of the present plaintiff, 
the grantor, and will be good till the end of his lifetime. The 
present suit brought to eject the defendants is therefore unsustain- 
able. In the result, the Second Appeal fails and is dismissed with 
costs, 

[Against this the plaintiff preferred a further appeal under 
cl. 15 of the Letters Patent. | 


T. V. Ramanathe Atyar for appellant. 
V. Balasundaram for respondents. 
The Court delivered the following 


JUDGMENTS. The Chief Justice.—This Letters Patent 
Appeal arises out of a suit filed by the plaintiff-appellant for 
the recovery of possession of the plaint-mentioned manai 
together with arrears of rent from the defendants to whose 
ancestor this site was granted by the plaintiff under a register- 
ed lease deed, Ex. A, dated the 3rd July, 1891. The appellant's 
case is that he is the head of Sivaprakasa Swamigal Mutt, that 
the suit property which is situated in Madappuram village 
belongs to the aforesaid Mutt and that it was leased out to the 
father of defendants 1 to 3 who took it for erecting a house 
upon it for bis occupation. The plaintiffs claim was resisted by 
the defendants on several grounds. It was urged that the lease 
granted by the plaintiff was a permanent lease, that no default 
was made in the payment of rent, that the plaintiff’s suit was 
barred by limitation and that in case of eviction a sum of 
Rs. 1,000 should be paidas compensation for the house built on 
the suit site. The Lower Courts found that the lease granted 
under Ex. A was a permanent lease. The Subordinate Judge 


1. (1921) L. R 48 L A. 302: L L. R. 44 Mad. 831: 41 M. L. J. 346 (P.O), 
2. (1909) L: R 35 I. A. 148: I. L. R, 36 Cal 1003: 19 M. L. J. 530 (P.C.). 
3, (1923) L. R. 51 L A. 83: L L. R. 47 Mad, 337 : 46 M. L. J. 544,(P.C). 
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found that the permanent lease was not granted for any benefit 
or necessity of the Mutt; but, on a consideration of the case-law 
upon the point, he held that the lease in question was good till 
the end of the plaintiff’s lifetime, whatever might be the binding 
character of it so far as the plaintiff’s successor was concerned. 
The Subordinate Judge, therefore, dismissed the plaintiff’s suit, 
confirming the decision of the first Court. On second appeal, 
Sundaram Chetty, J., upheld the view of the Subordinate Judge 
and dismissed the appeal. 


It is clear from the plaint that the claim was put forward 
in respect of this property as being the property with which the 
Mutt was generally endowed and therefore the position does 
not fall to be considered from any other point of view. The 
position, therefore, is that the appellant, the head of the Mutt, is 
not in the position of a trustee holding property vested in him 
or in the religious institution for any specific purpose. He 
occupies the position of the head of a Mutt not that of a trustee, 
and our learned brother in Second Appeal rightly draws the 
distinction between the two classes of persons. It is argued 
here that it is well settled that, though the head of a Mutt may 
grant a lease of property of the Mutt, he can only do so for his 
lifetime and that any alienation beyond his lifetime is invalid 
and, it is argued also, void ab inttto. It is, of course, well settled 
that the head of a Mutt can grant a lease of the property of the 
Mutt for his lifetime. In this case we are not dealing with an 
alienation made by the predecessor of the plaintiff. It was the 
plaintiff himself who granted the lease and he granted a 
permanent lease. What is the position? Is that lease at any 
rate valid for his lifetime or is he entitled during his lifetime 
to go behind what he has done and to have that lease detlared 
invalid? It is worthy of note that except by inference even in 
this suit there is no claim for any such declaration. It seems 
to be merely a suit for possession but, in my opinion, even had 
there been a claimin this suit or a claim put forward hy the 
plaintiff to set aside his alienation, it must have failed. The 
whole question really turns upon what is the effect of an 
alienation by the head of a mutt beyond his lifetime. What is 
to happen to a permanent lease granted by the head of a mutt? 
It is argued here, as before stated, on behalf of the appellant, 
that the effect is to render the whole lease void. It is argued 
that the Court cannot separate the good part of the lease from 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 585 ° 


\ the bad part; and in support of this proposition a decision of Sri 
this Court has been referred to, viz, Andalam Hanumanthu v. Chidam bara 
è f N A i Sivaprakasa 
Peruri Krisiabrahmaml, a decision of Kumaraswami Sastri, J., Pandara 


where he held that an alienation made by a trustee of wakf ‘Sannadhi 
property was void ab initto. Whatever may be the position of Manickam 
a trustee of a wakf, we are not here faced with that position at Pillai 
all. We are faced with an alienation made by the head of the Beasley C.J. 
mutt afd, in my opinion, the decision referred to is of no 
application here; and even if it were, it is not a decision which 
I should be inclined to follow much though I respect the decision 
of that very learned Judge. But, in my opinion, we are not 
called upon to say whether that decision was a correct one or 
not. It is perfectly clear to me as it was indeed to Sundaram 
Chetty, J., that, if the head of a mutt grants a permanent lease, 
the lease at least enures for his lifetime and is a valid one, 
This is what was held in Vidya Varuths v. Balusamt Ayyar8 
and it was there held amongst other things that the endowments 
of a Hindu mutt are not “conveyed in trust,” nor is the head of 
a mutt “a trustee” with regard to them save as to any specific 
property proved to be vested in the head for a specific and 
definite object. This case, of course, is very much in point in 
distinguishing the position of a trustee and what he does from 
the position of the head of a mutt and what he does. It was 
held also in that case that where the head of a mutt has granted 
a permanent lease the lessee cannot claim adverse possession as 
against the grantor of that permancnt lease although different 
considerations may arise when the successor of the grantor 
comes upon the field and adverse possession may at any rate be 
obtained against him. The position is dealt with at page 854 
where the argument on the question of limitation is considered 
as follows :— 
“ That article (Art. 144) declares that for a suit ‘ for possession of 
immovable property or any interest therein not hereby (t.¢., by the schedule) 
otherwise specially provided for’ the period of limitation is 12 years from 
the date when the possession of the defendant became adverse to the plaintiff. 
In view of the argument it is necessary to discover when, according to the 
plaintiff, his adverse possession began He was let into possession by Mahant 
No 1 under a lease which purported to be a permanent lease, but which 
under the law could enure only for the grantor’s lifetume. According to the 
well settled law of India (apart from the question of necessity, wLich does 


not here arise) a Mahant is incompetent to create any interest in respect of 
the mutt property to enure beyond his life.” 





1. (1927) 26 L. W. 202. 
2 (1921) L. R. 48 I. A. 302: LLR. 44 Mad. 831: 41 M. L. J. 346 (P. C.), 
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It was accordingly held that the lessee as against Mahant J 
No. 1 did not acquire a title by adverse possession as he was 
unable to prescribe against Mahant No. 1 who was, although 
purporting to grant a permanent lease, granting a lease which 
was to enure only for his lifetime. This case was considered in 
a more recent decision of the Privy Council in SDN 
Pandaram v. Mahamad Mustapha Maracayari: f 


“ A further argument has been put forward to the effect that th@ period 
of limitation begins to run afresh as each new trustee succeeds to the office, 
and in support of that view reliance 18 placed on the case of Ishwar Shyam 
Chand Jin v. Ram Kanai Ghose? and on the case of Vidya Varuths v. 
Balusams Ayyar® but those authorities do not assist the appellant. In each 
case they relate to the effect of an attempt on the part of a trustee to dispose 
of the property by a permanent mokurrari lease. This he has no power to do, 
though he is at liberty to dispose of it during the period of his life anda 
grant made for a longer period is good, but good only to the extent of his 
own life-interest.” 


In both these cases there is, in my opinion, clear authority 
for the view taken by Sundaram Chetty, J., that although the 
permanent lease was invalid it was good at least for the lifetime 
of the plaintiff. 


For these reasons, I agree with the judgment of Sundaram 
Chetty, J. and dismiss this Letters Patent Appeal with costs. 


Bardswell, ]—I agree with my Lord the Chief Justice and 
have nothing to add. 


B. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PAKENHAM WALSH. 


Govinda Padayachi .. Appellant*® (Peitttioner- 
v. Platnisff ) 
Velu Murugayya Chettiar and 
another .. Respondents (Respts.- 
Defendants). 


Civil Procedure Code (V of 1908), Ss. 47 and 151 and O. 21, R. 90— 
Sale in execution of decrese—Refusal to confirm sale— Appeal and second 
appeal, whether competeni—Sale of more lots of properties than would 
satisfy decree-holder—Cousrt's powers under S. 151 of the Ciu Procedure 
Code to refuse to accept bids when notice of the fact of inore lots than 
necessary being sold not brought to tt. 





*“C M.S. A. No. 168 of 1930. 17th January, 1933. 
1. (1923) L.R. 50 L.A. 295: I.L.R. 46 Mad. 751 at 756: 45 M.L.J. 588 (P.C.). 
2 (1911) L. R 381. A. 76:1.LR 38 Cal 526: 21 M L. J. 1145 (P. C). 
3. (4921) L. RABI A 302: I. L. R 44 Mad. 831: 41 M. L. J. 346 (P. C.). 
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Where the executing Court being approached under S. 151 of the Civil 
Procedure Code passes an order refusing to confirm a sale in execution, 
there is an appeal and a second appeal against the order of the exccuting 
Court. 


Govinda 
Padayachi 


v. 
Velu 


Akshia Pillai v. Govindarajulw Chetti, (1924) 47 M. L. J. 549, followed. Murugayya 


Where the executing Court instructed the Deputy Narir to sell only so 
much of the properties of the judgment-debtor as would suffice to satisfy the 
decree but the latter sold more, while the sale of some other lot alone would 
satisfy the decree, which fact was not brought to the notice of the Court and 
the Court in consequence accepted the bids of all the properties, 


Held, that the Court can, where its orders have not been carried out, 
and it has been misled, correctits own error under its inherent powers re 
served under S. 151 of the Civil Procedure Code. 


Mul Raj v. Bura Mal, (1931) I. L. R 12 Lah. 602, followed. 


Motulvie Abdul Hye v. Macrae, (1874) 23 W. R. land Satta Nand v. 
Jhangt Ram, A. I, R. 1932 Lah. 238, distinguished 


Appeal against the order of the District Court of East 
Tanjore at Negapatam, dated 5th March, 1930 and made in 
A. S. No. 146 of 1928 preferred against the order of the Court 
of the District Munsif of Shiyali, dated 14th February, 1928 
and made in E. P. No. 138 of 1926 in O. S. No. 334 of 1923. 


C. A. Seshagiri Sastri for appellant. 
S. Rajaraman for respondents. 
The Court delivered the following 


JUDGMENT.—In this case the auction purchaser is the 
Appellant. He got a decree which on the date of sale amount- 
ed to Rs. 2,127 odd. The judgment-debtor was an undivided 
member of a joint Hindu family entitled to an undivided one- 
fifth share in the family property. At the request of the 
appellant the property which was the total property of the 
family was divided into two lots for sale. 


The Court had given standing instructions that in Court 
sales no bid was to be finally accepted before the Court had 
sanctioned it. The District Munsif had also informed the 
Deputy Nazir, who conducted the sale, that in this sale he should 
not sell more than would realize the decree amount. The first 
Jot was valued at about Rs. 940. It had a usufructuary 
mortgage on it for Rs. 400. 


It was put up for sale first and the decree-holder purchased 
it for Rs. 950. Then the second lot was put up and he 
purchased this for Rs. 2,275. When the Dy. Nazir brought the 
papers to the Court in the evening for confirmation he told the 
District Munsif that the bids had fetched more than the 


Chettiar. 
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Commissioner’s valuation; but he did not inform him that the 
bid for the second property was enough to cover the decree 
amount. The District Munsif not realizing this confirmed both 
bids. The decree-holder paid the balance of about Rs. 1,000 
due into Court on the same day and on the next day the District 
Munsif discovered his error. The judgment-debtor Ramaswami 
Chetti had died by the time of the sale and his legal represen- 
tatives were his two sons, of whom one was said not t& be in 
British India. 


On a notice by Court the other son appeared and said he 
was willing that the sales of both the lots should be set aside 
and at least that of lot No. 1 should be set aside. The District 
Munsif asked the appellant to put in acounter-petition which he 
did stating that the sale of both lots should be confirmed. The 
District Munsif under S. 151 set aside the sale of lot No. 1 
and confirmed that of lot No. 2. Appellant filed an appeal to 
the District Judge who confirmed the order. 


Against this he has put in an Appeal and a Civil Revision 
Petition to this Court. As there is a Civil Revision Petition 
it is immaterial whether an appeal lies; but Jackson, J., held in 
Akshia Pillai v. Govindarajulu Chetts1 that if a Court is 
approached in execution under S. 151 and passes an order of 
this kind there is an appeal and a second appeal, and in this very 
case he directed the Civil Revision Petition to be put up 
with the appeal. 


The sole ground taken by the appellant is that as there was 
no application by the judgment-debtor under O. 21, R. 90, 
Civil Procedure Code, to set aside the sale for the irregular- 
ity, the Court had no power to do so under S. 151. He relies 
on the general principles stated in Panchanam Singha Roy v. 
Dwarka Nath Roy8, Gopal Chandra Mukerji v. Notobar 
Kundu3, Ghusnaviv. The Allahabad Bank, Ltd.4 and Joshi Shib 
Prakash v. Jinghuriad that S. 151 is only applicable where there 
is no remedy prescribed by the Code. Panchanam Singha Roy 
v. Dwarka Nath Roy? does not help appellant at all. In Gopal 
Chandra Mukerji v. Notobar Kundu8 the order under S. 151 
was upheld; in Joshi Shib Prakash v. Jinghuria’ the party 


1. (1924) 47 M. L. J. 549 2. (1905) 3 CL. J. 29 at 31. 
3. (1912) 15 I. C. 53. 4 (1917) LL.R. 44 Cal. 929 at 936 (F.B.). 
5, (1923) I. L. R. 46 All. 144. 
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wilfully neglected to avail himself of the remedy open under 
the Code. 


I think ihe authorities are clear that the Court can, where 
its orders have not been carried out, and it has been misled, 
correct its own error. 


The only two cases quoted for the appellant which seem to 
me to bear at all on this matter are Moulvie Abdul Hye v. 
Macragi and that case seems to be really against him. There 
a Subordinate Judge had in execution ordered the sale of 
several factories in different lots. The District Judge then 
removed the execution proceedings to his own Court and 
ordered that the factories should all be sold as one lot. It was 
held that the District Judge had no power to call up the execu- 
tion proceedings to his own Court or to pass the order he did, 
that the judgment-debtor had suffered material injury in conse- 
quence, and the learned Judges set aside the sale under S. 256 
which corresponded to O. 21, R.90. The decision was in 1875 
long before S. 151 had been introduced in the Code of 1908, 
though the existence of such a power in the Court had been 
recognised. 

The other case, Satia Nand v. Jhangi Ram, quoted for the 
appellant, is not parallel. In that casea judgment-debtor who 
made an application under O. 21, R. 89 to set aside a sale did 
not deposit the 5 per cent. required, and the Court under S. 151 
made an order setting aside the sale. It was held that it had 
no power todo so. There was no question there of the power 
of the Court to rectify its own mistake. 

On the other hand there are several cases which are clearly 
in respondents’ favour. In Mul Raj v. Bura Mals it was held 
that “when the Court is empowered to make an order, it has 
inherent jurisdiction to see that the order is carried into effect. 
When therefore an execution sale admittedly contravened the 
express direction of the Court then the Court can suo motu set 
aside the sale under S. 151.” 

That case exactly applies here. 


Then there is Raghavachariayr v. M urugesa Mudalis 
quoted by both the Courts below. It was sought to distinguish 


sv U 





1. (1874) 23 W. R 1. 2. A.I. R 1932 Lah. 238 
3. (1931) I. L. R. 12 Lah 602 
4. (1923) I. L. R. 46 Mad. 583: 44 M. L. J. 680. 
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this case by saying that there the concealment was a fraudulent 
one by the purchaser; but I do not think that this is sufficient 
to make inapplicable the principle laid down by Chief Justice 
Schwabe there about “ non-disclosure to the Court of relevant 
facts unknown to the Court and which there was a duty to 
bring before the-Court ” justifying an order by Court under 
S. 151. 


While it is not suggested that there was anything inten- 
tional in the action of the Dy. Nazir in failing to appraise the 
Court that the bid for lot No. 2 was sufficient to cover the 
decree amount, it was clearly his duty to have done so in the 
face of the express instructions issued, and the Court was 
misled by his failure to do so. 


With regard to the argument of hardship raised that if lot 
No. 1 does not fall to the share of the deceased judgment- 
debtor at a family division the appellant will be at a dis- 
advantage, it was pointed out by the Lower Appellate Court 
that the separation of the property into two lots was at appel- 
lant’s own request and so he cannot complain of any results 
which may flow from it. 
` Inmy opinion the order of the Courts below was correct. 

The Second Appeal fails and is dismissed with costs (one 
set). 


KEC: Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. | 


PRESENT:—Lorp THANKERTON, SIR GEORGE LOWNDES 
AND Sig DINSHAH MULLA. 


Thakur Jagdishwar Dayal Singh Appellani* 
v. 
Pathak Dwarka Singh and others Respondents. 


Chota Nagpur Tenancy Act, 1908 (Bengal Act VI of 1908), Ss. 208 and 
214—Bengal Rent Recovery (Under-tenures) Act (VIII of 1865), S. 16— 
Omussion to implead as defendant one of the tenants tm suit for arrears of 
reni—Ef ect of—Sale of the whole tenure wn erecution of the rent decree, 
ultra vires—Jurisdiction of Civil Court not ousted. 





- ——— 


*P.C. Appeal No. 99 of 1930 14th February, 1933. 


Patna Appeal No. 18 of 1929. 


/ 
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In order to justify a sale of the tenure under the provisions of S. 208 of 
‘the Chota Nagpur Tenancy Act, 1908, all parties interested in the whole 
16 annas of the tenure must be joined as defendants in the rent suit, or be 
sufficiently represented by parties joined as defendants. . 


Chamatkart Dast v. Triguna Nath Sardar, (1913) 17 C. W. N. 833 and 


Chandra Nath Tewari vy Protap Udai Nath Sahi, (1913) 18 C. W.N. 170, 
applied 


Profulla Kumar Sen v. Nawab Str Salimulla Bahadur, (1918) 23 C. 
W. N. 590, doubted 


Doolar Chand Sahoo v. Lalla Chabeel Chand, (1878) L. R 61. A. 47; 
distinguished. 

Hefi, accordingly, that where, by reason of the omission to implead one 
of the tenants as defendant in the rent suit, the whole interest in the tenure 
was not represented before the Court, the decree obtained in the suit was not 
a rent decree and could not be executed as such. The order for sale of the 
whole tenure was, therefore, stra vires of the Revenue Court and the sale 
under S. 208 was without jurisdiction. It followed that the appellant by his 
purchase of the tenure in execution of such decree did not (by virtue of S 16 


of the Bengal Rent Recovery (Under-tenures) Act, 1865) acquire it free 
from incumbrances. 


The sale under S. 208 of the Chota Nagpur Tenancy Act being thus 


ultra vires, the jurisdiction of the Civil Court was not excluded by S. 214 of 
the Act. 


Judgment of the High Court, Patna, reported in Pathak Harbans S ingh 
v. Thakur Jagdishwar Dayal, (1928-29) I. L. R. 8 Pat. 620, afirmed. 


Appeal No. 99 of 1930 from a decree of the High Court, 
Patna, dated the 17th January, 1929, which reversed a decree of 


the Additional Subordinate Judge of Palamau, dated the 17th 
December, 1925. 


The question for decision in the appeal was, whether under 
the Chota Nagpur Tenancy Act (Bengal Act VI of 1908), the land- 
lord was entitled to proceed in a suit for arrears of rent in respect 
of a tenure only against the tenants recorded in his sherista and 
was not bound to implead one who had uot got herself registered 
in his books, and whether a decree passed against the recorded 
tenants alone was a valid rent decree and would have all the 
consequences of a rent decree. 


The High Court, differing from the Trial Judge, answered the 
question in the negative. 

Sir Dawson Miller, K. C. and Wallach for appellant. 

G. D. McNair for respondents. 

l4th February, 1933. Their Lordships’ judgment was 
delivered by 

Lorp THANKERTON.—This is an appeal from a decree of 
the High Court of Judicature at Patua, dated the 17th January, 
1929, which reversed a decree of the Additional Subordinate 
Judge of Palamau, dated the 17th December, 1925, and decreed 
the plaintiffs’ suit with costs. - 


P.G 
Jagdishwar 
Dayal Singh 

v. 
Dwarka 
Singh. 


Lord 
Thankerton. 


PG 


Jagdishwar 
Dayal Singh 
v 


Dwarka 
Singh. 
Lord 
Thankerton. 
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The appellant, who is defendant No. 1 in the suit, is the 
proprietor of the Lokiya Narainpur estate, which includes 
villages Maran, Rouni, Bedra and an 8 annas share of Chowreah. 
The rule of primogeniture obtains in the appellant’s family. At 
some time prior to 1865 his ancestor made a khorposh grant to 
the ancestor of original defendant No. 2, of defendants Nos. 3 
and 4, and of Mahesbanand, the deceased husband of defend- 
ant No. 5. Original defendant No. 2 died pending suit and 
his two sons were substituted. Defendants Nos. 2, 3 an@ 4 had 
an 8 annas share in the khorposh subjects and Maheshanand 
had the remaining 8 annas share. 

The contesting respondents in this appeal are the plaintiffs 
in the suit, and they are in possession of mokurrari rights in 
mouza Maran, which forms part of the khorposh lands, under 
leases executed in 1865 in favour of their predecessors-in-title 
by the predecessors-in-title of defendants Nos. 2, 3 and 4. 

About 1910 Maheshanand died without issue but leaving a 
widow, defendant No. 5. The name of the latter was entered 
in the record of rights, which was completed in 1920, as the 
holder of an 8 annas share of the khorposh lands, but she did 
not take any steps to have her name entered in place of that of 
her deceased husband in the sherishta of the landlord, as 
prescribed by 5. 11 of the Chota Nagpur Tenancy Act, nor did 
she pay any rent to him in respect of the tenure. 


In 1919 the appellant brotight a suit in the Court of the 
Munsif Deputy Collector, Palamau, against defendants 2, 3 and 
4 in the present suit for arrears of rent in respect of the 
khorposh tenure for the years 1916—1919, and obtained a 
decree for these arrears on the 26th February, 1920. Present 
defendant No. 5 was not joined as a defendant in that suit. In 
execution of the decree the tenure was put up for sale and was 
purchased by the present appellant, the decree-holder, on the 
15th September, 1922. The sale was confirmed on the 25th 
October, 1922, and, on the 7th December, 1922, the appellant 
obtained a sale certiticate under S. 11 of the Bengal Rent 
Recovery Act (VIII of 1865). In course of the proceedings 
under that section for putting the appellant into possession, 
some of the plaintiffs in the present suit took objection on the 
ground that the decree in execution of which the tenure had 
been put up for sale was not a rent decree and that what had 
passed by the auction was only the interest possessed by the 
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defendants called in that suit. The Deputy Commissioner 
sustained the objection but the Commissioner reversed that 
decision, and the Board of Revenue upheld the Commissioner’s 
decision on the ground that the decree was a rent decree and 
that the sale was a sale of the tenure under S. 208 of the Chota 
Nagpur Tenancy Act. 

"The present suit was accordingly instituted on the 2nd 
Augugt, 1924, seeking a permanent injunction restraining the 
appellant from recovering possession of mouza Maran from 
the plaintiff-respondents. l 

Though the allegations of fraud against the-appellant were 
held by the Subordinate Judge to have failed, and they have 
not been persisted in, there can be no doubt that, when he 
obtained the decree of 1920, the appellant was fully aware of 
the interest of defendant No. 5 in the khorposh lands. 


In the first place, the appellant maintains that the failure 
of defendant No. 5 to have her name entered on the sherishta, 
along with the fact that she had never paid rent or been recog- 
nised by him as a tenure-holder, entitled him to proceed to the 
sale of the tenure under S. 208 without joining her as a defend- 
ant. The Subordinate Judge accepted this view and dismissed 
the suit, but this contention was rejected by the High Court. 
Their Lordships agree with the High Court. No such sanction as 
forfeiture of rights in the tenure in respect of failure to comply 
with the provisions of S. 11 is provided by the Act; such failure 
only affects the transferee’s power to recover rent from his 
under-tenants as provided in Sub-s. 4. 


Their Lordships agree with the High Court that in order to ` 


justify a sale of the tenure under the provisions of S. 208 of 
the Chota Nagpur Tenancy Act, all parties interested in the 
tenure must be joined as defendants in the rent suit, or be 
sufficiently represented by parties joined as defendants. In 
their Lordships’ opinion, the cases decided on the construction 
of S. 159 of the Bengal Tenancy Act, 1885, as regards this 
point are equally applicable to the construction of S. 208 of the 
Chota Nagpur Tenancy Act. In particular, reference may be 
made to the judgment of Jenkins, C.J., in Chamatkari Dasi v. 
Triguna Nath Sardar in which he refers to the earlier cases. 





— 








1. (1913) 17 C. W. N. 833. 
R—75 
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The principle of these decisions was accepted as applicable to a 
sale under S. 208 of the Chota Nagpur Tenancy Act in Chandra 
Nath Tewari v. Protap Udai Nathi. The decision in Profulla 
Kumar Sen v. Nawab Sir Salimulla Bahadur? in which there 
appears to have been no citation of authority, is difficult to 
reconcile with the above cases, and must be doubted. The 
appellant relied on certain passages in the judgment of this 
Board in Doolar Chand Sahoo v. Lalla Chabeel Chand’, The 
sale in that case was clearly not a sale under the Bengal 
Tenancy Act, 1869, and the present question did not arise for 
decision; any incidental references to a sale under the Act of 
1869 cannot be regarded as a considered decision on the pre- 
sent question. The question of representation does not arise 
in the present case, for the appellant does not maintain that the 
defendants joined in the rent suit of 1919 in any way represent- 
ed the interest of the present defendant No. 5. 

There can be no doubt that the sale in the present case 
purported to take place by virtue of sub-section (1) of S. 208 of 
the Chota Nagpur Tenancy Act, which—so far as material— 
provides as follows:—‘‘When a decree passed by the Deputy 
Commissioner under this Act is for an arrear of rent due in 
respect of a tenure or holding, the decree-holder may apply for 
the sale of such tenure or holding, and the tenure or holding 
may thereupon be brought to sale, in execution of the decree, 
according to the provisions for the sale of under-tenures con- 
tained in the Bengal Rent Recovery (Under-tenures) Act, 


1865, and all the provisions of that Act, except Ss. 12, 13, 14 


and 15 thereof, shall as far as may be apply to such sale.” It 
may be noted that, under S. 16 of the Act of 1865, the purchas- 
er at-the sale of the under-tenure is to acquire it free from all 
incumbrances created by the under-tenure holders without the 
landlord’s written consent or ratification. Hence the plain- 
tiffs’ concern to get rid of any sale under S. 208. 

The appellant challenges the jurisdiction of the Civil Court 
to interfere with the sale that has taken place, and bases this 
contention on S. 214 of the Chota Nagpur Tenancy Act, which, 
so far as material, provides as follows :— 


“214, No suit or application shall be entertained by any Court to set 
aside or to modify the effect of—(a) any sale made under this Act, save 





1 (1913) 18 C. W. N. 170. 
2 (1918) 23 C. W. N. 590. 3. (1878) L. R 61. A. 47, 


/ 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 595 


under S. 211, S. 212 or S. 213, or on the ground of fraud or want of juris- 
diction.” 


Sections 212 and 213 have no bearing in the present case, but 
S. 211, which requires consideration, is as follows :— 

“211. (1) 1f, before the day fixed for the sale of any tenure or holding 
in pursuance of S 208, a third party appears before the Deputy Commis- 
sioner and alleges that he, and not the person against whom the decree has 
beer obtained, was in lawful possession of, or had some interest in, the tenure 
or holding when the decree was obtained, the Deputy Commissioner shall 
examme such paity according to the law for the time being in force relating 
to the examination of witnesses; and if he sees sufficient reason for 80 doing, 
and if such person deposits in Court or gives security for the amount of the 


decree, the Deputy Commissioner shall stay the sale, and shall, after taking 
evidence, adjudicate upon the claim: 


Provided that no such adjudication shall be made if the Deputy Commis- 
sioner considers that the claim wus designedly or unnecessarily delayed: 


Provided also that no transfer of a tenure shall be recognised unless 
it has been registered in the office of the landlord or sufficient cause for non- 
registration 1s shown to the satisfaction of the Deputy Commissioner. 


* * * aa ia 


“(2) The party against whom judgment is given by the Deputy Commis- 
sioner under Sub-s. (1) may, at any time within one year from the date of the 
judgment, bring a suit in the Civil Court to establısh his right, and if the 
sale has been held, to have it set aside on payment by him of the amount of 
the decree,” 


This section clearly relates to a case where parties interested in 
the whole 16 annas of the tenure have been joined as defend- 
ants, but a third party claims an interest in room and place of 
one or more of the defendants; it would not apply in the pre- 
sent case, where the whole interest is not covered by the parties 
joined as defendants, and the party omitted should have been 
joined in addition. 

In order to take advantage of S. 214 the appellant must 
first establish that the sale was a sale made under Chapter XVI 
of the Act, which includes Ss. 135 to 229, which in effect is a 
question of jurisdiction. Under Chapter XVI of the Acta 
statutory jurisdiction is conferred on the Revenue Courts, but 
that jurisdiction must be exercised within the statutory powers 
conferred. If then, as already stated, it is not competent to 
order a sale of the tenure under S. 208 unless the whole interests 
in the tenure are represented before the Court, it is clear that 
the order for sale of the tenure in the present case was ultra 
vires of the Revenue Court, and it follows that the sale was not 
“made under this chapter’ and was outside the jurisdiction of 
that Court. This view is confirmed by an examination of the 
terms of the decree of 1920 for arrears of rent, for the claim 

e 
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decreed is “on account of arrears of rent and cesses with 
interest in respect of khorposh held by the defendants in mouza 
Madan, Bidra, Rano and Chareya,” and the decree 1s thus only 
apt to attach the interest of the defendants in the tenure, and is 
no sufficient warrant for a sale of the whole tenure under 
S. 208. i 

Accordingly, their Lordships are of opinion that the juris- 
diction of the Court is not excluded by S. 214, as the saleunder 
S. 208 was stra vires; and that, consequently, the incumbran- 
ces on the tenure were not affected. 

Their Lordships will therefore humbly advise His Majesty 
that the decree of the High Court of the 17th January, 1929, 
should be affirmed, and that the appeal should be dismissed 
with costs. 

`~ Solicitor for appellant: H. S. L. Polak. 
Solicitors for respondents: W. W. Box & Co. 
K. J. R. Appeal dismissed. 





PRIVY COUNCIL. 

[On appeal from the Court of the Judicial 
Commissioner of the North-West Frontier Province. ] 
PRESENT :—Lorp ATKIN, Lorn MACMILLAN AND Sik JOHN 

WALLIs. 


R. S. Rochi Ram .. Appellants 
v. 
Faizullah Khan and others À ..' Respondents. 


Contract Act (IX of 1872), S. 25—Sutt for partnership accounts barred 
—Subsequent settlement of accounts—A greement to abide by—Considera- 
tion for—Limitation Act (IX of 1908), Art. 106. 


It is open to all the partners of a dissolved partnership to meet together 
and come to a final settlement of the partnership accounts, although a suit 
for rendition of those accounts has then become barred by time under Art. 106 
of the Limitation Act. There is ample consideration in such a case, 
namely, in the mutual promises made by the partners to abide by such settle- 
ment, and a suit, on the basis of the settlement thus arrived at, is main- 
tainable. 

Consolidated appeals No. 45 of 1930 from two decrees of 
the Court of the Judicial Commissioner, North-West. Frontier 
Province, dated the 28th January, 1929, affirming two decrees of 
the District Judge, Dera Ismail Khan, date the 12th March, 


1928. 





*P, C. Appeal No. 45 of 1930. 30th January, 1933. 
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The questions raised on the appeal were: (1) whether or not 
there was a settlement of accounts arrived at with the consent and 
concurrence of the partners about the end of 1924, (2) assuming 
there was a settlement arrived at, could it be the basis of a valid 
cause of action. 


Wallach for appellant. 
> De Gruyther, K. C. and Parikh for respondents. 


30th January, 1933. Their Lordships’ judgment was 
delivered by 


Lord ATKIN.—These are two appeals from a judgment and 
two decrees of the Court of the Judicial Commissioner of the 
North-West Frontier Province, in which the plaintiffs were 
Faizullah Khan in the first suit and Mauladad Khan, since 
deceased, in the second suit, who were suing to recover their 
shares on a settlement of certain partnership transaclions be- 
tween them and the respective defendants. It appears that the 
plaintiffs had been partners in a contract for supply and trans- 
port, which had been obtained from the Commissariat Depart- 
ment, and which ran from September, 1919 to March, 1920. 
There was a second contract obtained afterwards in continua- 
tion of the first, but with that their Lordships are not concerned 
in these two suits. The accounts of the parties were not finally 
adjusted until the year 1924, and at that date it is alleged by 
each of the plaintiffs that a settlement was arrived at between 
all the partners under which each plaintiff became entitled to 
the amount of money for which he is suing, and an account is 
produced which is in the handwriting of the principal defend- 
ant, Rochi Ram, who is the appellant here, and who appears 
to have been the manager of the particular business for the 
partners, in whicha statement is drawn up of the amount due 
standing to the credit of the partners, and the shares of the 
respective partners are shown under a heading “To be distribut- 
ed,” the shares being the shares for which the two plaintiffs 
sue. ‘This settlement is said to have been arrived at towards 
the end of 1924, and the suits were brought in 1927, so that no 
question of limitation could possibly arise in respect of the 
amount due under the settlement. There are two defences : 
One is that no settlement was in fact arrived at, but there was 
a draft settlement that was never signed by the parties and was 
not intended to be a final arrangement between them. Upon 
that matter, both the Trial Judge and the Judicial Commissioner 


Lord Atkin. 
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have found that in fact a final settlement was arrived at. There 
seems to have been ample evidence upon which they could so 
find, and these are concurrent findings of fact with which the 
Board would not interfere except on very special grounds. Their 
Lordships see no reason at all for dissenting from this view, 
which is the view in fact taken by the two Courts and, there- 
fore, it must be taken that there was at the end of 1924 a nal 
settlement of the partnership accounts under which the 
respective plaintiffs would have become entitled to the sums for 
which they respectively sued. 


The only other point that was raised was that there was 
no consideration for such a settlement because it is said that 
Art. 106 of the Limitation Act provides a period of limitation 
for suits for an account and share of profits of a dissolved 
partnership, the period of limitation being three years, and that 
the time from which the period begins to run is the date of the 
dissolution, and inasmuch as this settlement was arrived at 
more than three years from what is said to be a dissolution of 
the partnership, namely, the determination of the joint adven- 
ture, it is said that the partners had only agreed to settle 
something which they were not bound to account for. In fact 
this seems to be due to a misapprehension of the law in respect 
of consideration. It may be true, and their Lordships say 
nothing on that point one way or the other, that one partner 
could only have asked for an account under Art. 106 within 
three years of March, 1920, but that has no bearing at all upon 
the question when in fact they have ‘come together and have 
agreed to an account between themselves, and have made 
mutual promises to abide by such settlement. There is ample 
consideration in such a case for the promise given by each 
partner in the mutual promises made by the other partners ; 
and the fact, if it be a fact, that they could not have sued 
originally for an account, seems to have nothing to do with the 
situation which arises when they do meet together and agree 
that an account shall be taken and make mutual promises upon 
that footing. 


The Court of the Judicial Commissioner, in their Lord- 
ships’ opinion, was quite correct in coming to the conclusion 
that in this case there was consideration for the contract, and 
in the result, therefore, it follows that the judgments below 
were right, and that these appeals must be dismissed with costs, 
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and their Lordships will humbly advise His Majesty accord- 
ingly. 
Solicitor for appellant: H. S. L. Polak. 
Solicitors for respondents: Stanley Johnson and Allem. 
K. J. R. —_——. Appeal dismissed. 
PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna. | 
PRESENT :—Lorp TomLIN, LORD THANKERTON AND SIR 
LANCELOT SANDERSON. 


Raja Kirtyanand Singh and others .. Appellaniss 
v. 
Raja Prithi Chand Lal Chaurhury .. Respondent. 


Civil Procedure Code (V of 1908), S. 48 (1) (b)—“Subsequent 
order” directing payment of money—Nature of—Limttation Act (IX of 
1908), S. 15 (1) —Order passed in another suit directing decree-holder to 
watt for some time—Exclusion of that pertod—Permisstbilsty. 

The “subsequent order” directing payment of moncy, contemplated by 
S. 48 (1) (b), Civil Procedure Code, 1908, must be an order in the suit in 
which the decree is made, and an order which directs payment by the debtor 
or the surely of money in respect of the judgment-debt. 

Under the Limitation Act, 1908, S. 15 (1), in order to exclude the 
period during which the execution of the decree had been stayed by injunction 
or order, there must be an order staying execution and, semble, it must be an 
order passed during the pendency of an application for execution of the 
decree. Where au order was passed, not in the suit in which the decree was 
made, but in another suit, and the order did not stay execution at all but 
merely said that the decree-holder was to wait for some time for payment of 
the decretal amount, 

Held, that it was not in any sense within the meaning of the section, a 
stay of the execution by injunction or order. 

Judgment of the High Court, Patna, reported in’ Kirtyanand Singh v. 
Pirthichand Lal Choudhri, ALR. 1929 Pat. 597: 120 I. C. 315, affirmed. 

Appeal No. 126 of 1930 from a decree of the High Court, 
Patna, dated the 10th July, 1929, which in effect affirmed an 
order, dated the 19th September, 1927, of the Court of the 


Subordinate Judge of Monghyr. 


The question for determination was whether the appellants- 
decree-holders’ application made on the 13th July, 1927, for execu- 
tion of a decree, dated the lst April, 1914, as against the respond- 
ent (surety) was barred by S. 48 of the Civil Procedure Code, 
and whether limitation was saved, under S. 15 (1), Limitation 
Act, by reason of an order staying execution. 


It was provided by the decree in question that the plaintiffs- 
appellants should not take out execution of the decree “till March, 


E a a a a Aa aan aaa 
*P, C. Appeal No. 126 of 1930. 22nd November, 1932. 
Patna Appeal No. 46 of 1929. 


Lord 
Tomlin. 
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1915”. The present respondent was not a judgment-debtor under 
that decree, but was liable as a surety. Between 1915 and 1925 
the plaintiffs made a series of applications against the judgment- 
debtors for execution of their decree, whereby the decree was 
satisfied only in part. On the 13th July, 1927, the plaintiffs filed 
the application, giving rise to this appeal, against the surety (the 
present respondent) for the recovery of the balance of their 
decree. The Subordinate Judge rejected the application, holding 
that it was barred by S. 48, Civil Procedure Code, having» been 
made more than 12 years from the 1st April, 1915, when the decree 
became capable of execution. On appeal, the High Court affirmed 
the order of the Subordinate Judge. The learned Judges of the 
Appellate Court further held that the application was also barred 
by the Limitation Act, Art. 182, clause (5). They considered 
that a surety did not become a joint debtor with the principal 
judgment-debtor within the meaning of Expln.1 to Art. 182, 
tollowing in this respect the rulings reported in Narayan v. 
Timmayal, Raja Raghunandan Prasad Singh v. Raja Kirtyanand 
Singh Bahadur’ and Birendra Chandra Tulsi Charan Ghose’ and 
they therefore held that the previous applications for execution, 
made against the judgment-debtors alone, did not save limitation as 
against the surety (the present respondent). 

Against the decree of the High Court, the plaintiffs-decree- 
holders appealed to His Majesty in Council. 

Sir Dawson Miller, K. C. and S. Hyam for appellants. 

Dunne, K. C. and Wallach for respondent. l 

22nd November, 1932. Their Lordships’ judgment was 
delivered by 


Lorp Tomiin.—This is an appeal from a decree of the 
High Court at Patna, which affirmed an order, dated 19th 
September, 1927, of the Court of the Subordinate Judge of 
Monghyr. 

The question arises in this way. On the Ist April, 1914, a 
decree was made in certain rent suits by which by consent the 
present appellants, or their predecessors, obtained a decree for 
Rs. 1,84,521, besides further interest thereon at 8 annas per 
cent. per month. 

It was provided by the decree that the plaintiff should not 
take out execution of the decree until March, 1915, so that 
there was a year’s suspension. 


1, (1906) L L. R. 31 Bom. 50. 2. (1928) L L. R. 8 Pat. 310. 
3. (1926) 85 I. C. 657. 
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The present respondent was a consenting party to the 
decree in his capacity as surety. The result of that apparently 
is that the decree can under S. 145 of the Civil Procedure Code 
be executed against him as though he were a party to the suit 
and the principal debtor. 

Having obtained that decree, the plaintiffs made a number 
of applications for execution. 


The first was made on the 23rd June, 1915, and apparently 
was struck off on the 24th June, 1916, without there being any 
satisfaction of the decree. 


A second application was made on the 10th September, 
1918, and that again was struck off on the 25th March, 1919, 
without any satisfaction of the decree. 

A third application was made on the 10th April, 1919; but 
in the meantime the defendants in the rent suits who apparently 
were, or claimed to be, interested in the Srinagar Raj, as one 
of their principal assets, had a suit commenced against them by 
a lady of the family, the nature of which does not very clearly 
appear but which was evidently a suit for the protection of the 
property in the interests of the family. 


In the course of that suit apparently in January, 1920, a 
receiver was appointed, and on the 31st January an application 
was made in that suit by the appellants in the absence of the 
judgment-debtors and of the surety, which resulted in an Order 
in that suit for payment of Rs. 9,000 half-yearly by the receiver 
in that suit to the appellants in respect of their judginent-debt 
in the rent suits. 


In fact, the receiver paid nothing. 

On the 24th February, 1920, the third application for 
execution in the rent suits which was up till that moment 
pending, was struck out. About this time it appears that at the 
instance of the receiver in the Raj suit the proceedings in the 
rent suits were transferred from Monghyr, where they had 
theretofore been conducted, to Bhagalpur where the Raj suit 
was proceeding; and presently an application was made by the 
appellants in the Raj suit asking in effect that either the receiver 
might pay their debt, or that they might levy execution on the 
property of the Raj in the hands of the receiver. 

That application seems to have come before the Subordi- 
nate Judge on many occasions, and on each occasion he saw fit 

R—/76 i 
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to postpone decision and ultimately, according to the Order 
Sheet, on the 16th September, 1922, he made an order that the 
appellants were to wait for some time for payment of the 
larger decree, and he directed an account of the smaller decree. 
That only means that the compromise decree was made up of 
two separate sums, a bigger sum and a smaller sum; so that the 
result of that was that they were left with nothing in the main 
to satisfy their debt. At that moment when that order was 
made, it is to be observed that there were in fact no exectition 
proceedings pending at all. The appellants appealed against 
the last-mentioned order and on the 16th April, 1923, that is 
seven months afterwards, the order was set aside. 


On the 15th May, 1923, that is a month after the order was 
set aside, the appellants made their fourth application for 
execution in the rent suits. That was struck off on the 8th 
June, 1923, and there is no information as to why it was so 
struck off, although it appears that in the meantime some sum 
had been paid to the appellants by the receiver in the Raj suit. 


On the 11th June, 1923, that is three days after the fourth 
application was struck off, the appellants made a fifth appli- 
cation for execution and that was struck off on the 30th 
March, 1926. But in the meantime, in some way or another, 
they had succeeded in getting an order for the sale of the Raj 
property, presumably in the Raj suit, and the Raj property was 
in fact sold and something over a lakh of rupees was realised 
and paid to them in satisfaction pro tanto of their judgment- 
debt. But there remained a substantial sum still owing to them. 


On the 15th June, 1925, they made a sixth application for 
execution in the rent suits. Their Lordships have no particulars 
of that application, or what happened to it, it probably suffered 
the fate of its predecessors and was struck off without any 
particular result. 


On the 13th July, 1927, there followed a seventh appli- 
cation for execution in the rent suits. It is to be observed that 
the six applications which have been mentioned up to this point 
were all applications against the judgment-debtors. The seventh 
application was, however, an application against the surety. 
This application founds the present appeal before their Lord- 
ships’ Board, because objection was taken to it that it was out 
of time. That objection was upheld in both Courts below, and 
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it is against that conclusion that the present appellants have 
appealed to His Majesty in Council. 


Now two points are made by the appellants. The first is 
that though under S. 48 of the Code of Civil Procedure it, is 
prima facie barred, because a period of twelve years has run, it 
is saved by the order of the 31st January, 1920, by which the 
recéiver was ordered to make half-yearly payments to the 
appeljants, on the ground that that order is within the meaning 
of S. 48 (1) (b) a subsequent order directing payment of 
money. , 

The section is as follows :— 


“Where an application to execute a decree not being a decree granting 
an injunction has been made, no order for the execution of the same decree 
shall be made upon any fresh application presented after the expiration of 
twelve years from: (a) the date of the decree sought to be executed, or 
(b) where the decree or any subsequent order directs any payment of money 
or the delivery of any property to be made at a certain date or at recurring 
periods, the date of the default in making the payment or delivery in respect 
of which the applicant seeks to execute the decree.” 


Their Lordships are of opinion that on the true construc- 
tion of the section the subsequent order must be an order in the 
suit in which the decree is made, and an order which directs 
payment by the debtor or the surety of money in respect of the 
judgment-debt. The order of the 31st January, 1920, satisfies 
none of these conditions. It is an order made at a time when 
some of the property which was believed to be the property ot 
the debtors was the subject of some suit in the nature of an 
administration suit, in which a receiver had been appointed. 
The application for the order made in that suit was made in the 
absence of the judgment-debtors and in the absence of the 
surety, and the order for payment was an order on the receiver 
in that suit. That, in their Lordships’ opinion, is not such an 
order as is contemplated by S. 48 (1) (b) at all, and that point, 
therefore, fails. 


The second point depends upon S. 15 of the Indian Limi- 
tation Act, 1908, which is in these terms :— 

“ (1) In computing the period of limitation prescribed for any suit or 
application for the execution of a decree, the institution or execution of 
which has been stayed by injunction or order, the time of the continuance of 
the injunction or order, the day on which it was issued or made, and the day 
on which it was withdrawn, shall be excluded.” 

The point made by the appellants is this. They say that 
onthe 16th September, 1922, the Judge in the Raj suit ordered, 
according to the note in the Order paper—their Lordships have 

A e 
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not the order before them—that the decree-holders were to wait 
for some time for payment. That order was set aside on the 
16th April, 1923. Therefore, there was an interval of seven 
months during which the order of the 16th September, 1922, 
was in operation. The appellants say that was a stay, and these 
seven months saved the situation for them, because if those 
seven months are not counted the present application was in 
time. i 

Now the first thing to be observed is that at the time when 
that order was made, there was in fact no application for 
execution pending at all. It was an order, again, made in the 
Raj suit and not in the rert suits; it was an order made on an 
application by the decree-holders seeking leave to proceed 
against property in the hands of the receiver, in the Raj suit. 
It was an order which did not stay execution at all, but simply 
said that so far as that application in that suit was concerned 
the appellants were to wait. That seems to their Lordships not 
to be in any sense within the meaning of the section, a stay of 
the execution by injunction or order. This point also fails. 

A number of other points were discussed in the Courts 
below, including the relation between S. 48 of the Code of 
Civil Procedure and S. 15 of the Indian Limitation Act, 1908; 
also the relation between S. 48 of the Code of Civil Procedure 
and Art. 182 of the Limitation Act. Having regard to the 
view which their Lordships take of the two points that have 
been raised, those matters do not fall to be considered at all. 
The result must be that their Lordships will humbly advise His 
Majesty that this appeal should be dismissed and the appellants 
must pay the costs. 

Solicitors for appellants: Barrow, Rogers and Nevill. 

Solicitor for respondent: H. S. L. Polak. 

K. J. R. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR HoracE OWEN Compton BRASLREY, Ki., 
Chief Justice AND Mr. JUSTICE BARDSWELL. 


Venkatesha Kamthi .. Petitioner» (1st Respondent) 
v. l 
Vitla Bhakta and another .. Respondents (Petitioner and 
~ Respondent). 


Cif Procedure Code (V of 1908), O.21, R. 90—Order of attachment 
before judgment followed by decree—Sale held at mstance of another 
decree-holder—Right of attaching decree-holder to apply to set aside. 


A person who obtains an order of attachment before judgment and 
afterwards gets a decrce, is a “person whose interests are affected by the 
sale” within the meaning of O. 21, R. 90, Civil Procedure Code, and can apply 
to set aside a sale held‘at the instance of another decree-holder. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of South Kanara in Civil Miscellaneous Appeal No. 17 of 1927 
(C.M.A. No. 41 of 1927, District Court of South Kanara) pre- 
ferred against the order of the Court of the District Munsif of 
Kasargod in R. E. A. No. 43 of 1927 in R. E. P. No. 1004 of 
1926. 

K. Y. Adiga for petitioner. 

K. P. Sarvothama Rao for respondents. 

The Court delivered the following 

JUDGMENTS. The Chief Justice.—The only point for consi- 
deration here is whether a decree-holder who had before decree 
attached the judgment-debtor’s property or some of it comes 
within O. 21, R. 90, Civil Procedure Code. It is conceded that 
the decree-holder was not the decree-holder in the suit in which 
the property was brought to sale nor was he a person entitled 
to share in a rateable distribution of the assets because he had 
not put in an execution application. But the question is 
whether he is a person whose interests are affected by the sale. 
If his interests are affected by the sale, he may apply to the 
Court to set aside the sale. That is what the ist respondent 
did in this case. He got an attachment before judgment and 
subsequently got a decree in his favour. The passing of the 
decree confirmed his attachment. At the time when he made 
the application under O. 21, R. 90, Civil Procedure Code, the 
property had been attached and he had a decree in his favour. 
The property was brought to sale by a decree-holder in another 





* C. R P. No. 62 of 1929. 17th February, 1933. 
e 


Venkatesha 
Kamthi 
v. 
Vitla 
Bhakta. 


Beasley, C.J. 


Venkatesha 
Kamthi 
v. 
Vitla 
Bhakta. 





Beasley, C.J. 


Bardswell, J. 


‘from a person who has attached in execution. 
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suit and sold and then the application was made to set aside the 
sale. Both the District Munsif and the Lower Appellate 
Court held that the Ist respondent came within O. 21, R. 90, 
Civil Procedure Code, and on the merits set aside the sale for 
the reasons given in their judgments. It is conceded here that 
a person ‘whose interests are affected by the sale” can bea 
person whose pecuniary interests are affected by the sale and 
that those words do not mean proprietary interests only» That 
having been conceded, what we have to consider here is whe- 
ther a person who obtains an attachment before judgment and 
who afterwards gets a decree is a person who has a pecuniary 
interest. In my opinion, he clearly is. It has been held ina 
number of cases that a decree-holder who attaches in execution 
is a person who has a pecuniary interest and is a person who 
is within O. 21, R. 90, Civil Procedure Code. I cannot myself 
see that a person who has got an attachment before judgment 
and who subsequently gets a decree is in any different position 
If there is any 
difference at all, it lies in the fact that the person who has 
attached the property in execution has taken a step in execution 
which the other person has not taken; but in both cases, the 
property is already under attachment for the purpose of satisfy- 
ing the decree. Iam clearly of the opinion that such a person 
as that is a person whose interests are affected by the sale. 
That being so, this petition is dismissed with costs. 

Bardswell, J.—I agree. 

B: V. Ye Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE CURGENVEN AND Mr. JUSTICE 
SUNDARAM CHETTY. 
Bappu alias M. P. Kader Batcha 

Sahib 





Appellant (3rd Defend- 
if ani) 


v. . 

Dhurvas M. Venkatachalapathi 
Ayyar, Lakshmana Ayyar & 
Sons through partners and 
others Respondents (Plaintiffs 1 
to 3, Defts. 1, 2, 4 and 
6 to 17). - 


; Mortgage—Recitals—Compownd interest in default of payment of 
wnterest—Default in payment of principal and interest on expiry of term 
Oe a a a E NAN A PE d A LANA AAN AK NR ka Ki Ka KEN 


*Appeal No, 10 of 1927. 23rd Jannary, 1933. 
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fixed for mortgage—Cause of action mentioned in platnt as arising on both 
dates—Computation of itme for purposes of limitation from which date— 
Transfer of Property Act (IV of 1882), S. 101—Subrogation—Pwurchase 
of property subject to two mortgages—Purchaser undertaking to discharge 
both mortgages from owt of consideration for the purchase—Earlier 
mortgage alone discharged—Swti by later mortgagee—Prionty wm respect 
of earlier morigage—Purchaser tf entitled to be subrogated. 


Where a mortgagee brought a suit for the sale of his mortgage, the 
terms of which recited that the principal amount was payable within two 
years, while the interest was payable at the end of each month and in case of 
default in the payment of interest, compound interest at a much higher rate 
and also the principal and interest would become payable, and default was 
made in the payment of even of the first instalment of interest and cause of 
action was said to have arisen for this suit on 22nd June, 1914, the date of 
default in payment of interest and also on 22nd May, 1916, the date of 
default in the payment of principal and interest and the suit as exactly filed 
was on 17th August, 1926, more than 12 years from the date of default in 
payment of interest, namely, 22nd June, 1914, 


Held, that in a casc like this, the period of limitation for the suit should 
be computed only from the date of the expiry of the term of the mortgage 
and the clause empowering the mortgagee to sue on default must be deemed 
to have been inserted exclusively for the benefit of the mortgagee, and as 
such, it gave him an option to enforce the security at once or to stand by his 
instrument for the full term of the mortgage. The mere fact that in the 
plaint compound interest was calculated even from the date of the first 
default in payment of interest did not necessarily indicate that the option 
given to him of suing within the period of limitation calculated from the 
expiry of the term fixed for the payment of pnncipal had been waived. 
Hence suit was not barred by limitation 


Lasa Din v. Musaimmat Gulab Kunwar, (1932) I. L. R. 7 Luck. 442: 63 
M. L. J. 187 (P. C), followed. 


Where the purchaser of a property was directed by the sale deed to 
discharge two mortgages and he discharged only one of them, the earlier, but 
failed to discharge the later mortgage, whereupon the later mortgagee filed a 
suit for sale of his mortgage in which the purchaser pleaded priority in 
respect of the earlier mortgage discharged by him, 


Held, that the purchaser was entitled to be subrogated to the position of 
the first mortgagee by reason of his payment in discharge of that mortgage. 


Peria Tinruvadi Aiyangar v. Pokwitt Janak1, (1923) 45 M. L. J. 693, 
distinguished. 


Ayyaredds v. Gopalakrishnayya (1923) L. R. 51 I. A. 140: LL. R. 47 
Mad. 190: 46 M. L. J. 164 (P. C), referred to. 


[Noize —Lakshmı Achi v. Nuruyanasami Natker, (1929) LL. R. 53 
Mad. 188: 57 M. L. J. 746, not cited. ] 


Appeal against the decree of the Court of the Subordinate 
Judge of Madurain O. S. No. 81 of 1925. 


Watrap S. Subrakmania Atyar for appellant. 
T. S. Venkatesa Atyar for respondents. 


The judgment of the Court was delivered by 
Sundaram Chetty, J—TVhe 3rd defendant has preferred 
this appeal against the mortgage decree passed by the 


Sundaram 


Chetty, J. 
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Subordinate Judge of Madura in a suit brought by plaintiffs 1 
to 3 (now respondents 1 to 3). These plaintiffs are members 
of an undivided Hindu family carrying on money-lending 
business under the name and style of Dhurvas M. Venkatachala- 
pathi Ayyar, Lakshmana Ayyar & Sons. Their ancestors were 
carrying on the same business which is continued by the plain- 
tiff’s guardians in the same way. The suit was originally 
instituted in the name of that firm as represented by the present 
lst plaintiff as one of its partners. Objection was taken by 
the 3rd defendant on the ground that the suit was not main- 
tainable in the name of the firm, but it should have been filed 
by all the three plaintiffs in whose favour the assignment of 
the suit mortgage was effected under Ex. B. Later on, the 
present plaintiffs 2 and 3 were added as supplemental plaintiffs 
on 17th August, 1926. It was contended by the 3rd defendant 
in the Lower Court that the suit as framed originally was not 
maintainable and that after the addition of plaintiffs 2 and 3 
the suit should be deemed to be barred by limitation. The 
learned Subordinate Judge found that the suit as framed at 
first is maintainable, and therefore it was not necessary for him 
to consider at length the other question whether the suit is 
barred by limitation or not after the addition of plaintiffs 2 


“and 3. In our opinion, much of this controversy would be 


obviated, if regard be had to the terms of the suit mortgage 
deed, Ex. A, and the question of limitation be considered in the 
light of the recent decision of the Privy Council reported in 
Lasa Din v. Musammat Gulab Kunwari. The terms of Ex. A 
are exactly similar to the terms of the bond which was the 
subject of consideration in their Lordships’ judgment. In the 
present case, Ex. A recites that the principal amount is payable 
within two years, while the interest is payable at the end of 
each month and in case of default in the payment of interest, 
compound interest at a much higher rate and also the principal 
and interest will become payable. As stated in the plaint, 
default was made in the payment of even the first instalment of 
interest. Cause of action is said to have arisen for this suit on 
22nd June, 1914, the date of default in payment of interest and 
also on 22nd May, 1916, the date of default in the payment of 
principal and interest. The argument advanced on behalf of the 





i. (1932) I. L.R 7 Luck. 442: 63 M. L. 1. 187 (P. C). 
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appellant is, that the suit should have been filed within 
12 years from the date of the first default, namely, 22nd June, 
1914. If this position is correct, then the suit should have 
been filed within 12 years from that date. In that case, if the 
addition of plaintiffs 2 and 3 was also necessary, the suit must 
be deemed to have been filed by all the plaintiffs on 17th August, 
1926 That would be more than 12 years from the date of the 
cause Sf action, namely, 22nd June, 1914. But the principle 
of the decision referred to above is clear on this point, and in 
a case like this, the period of limitation for the suit should be 
computed only from the date of the expiry of the term of the 
mortgage and the clause empowering the mortgagee to sue on 
default must be deemed to have been inserted exclusively for 
the benefit of the mortgagee, and as such, it gives him an option 
to enforce the security at once or to stand by his investment for 
the full term of the mortgage. The mortgagee has thus the 
option to sue within the period of limitation allowed by law 
computing it either from 22nd June, 1914 or from 22nd May, 
1916. The question for consideration is, whether he has 
unequivocally elected to sue on the basis of the first default in 
the payment of interest and therefore precluded himself from 
computing the period of limitation from the latter date, namely, 
22nd May, 1916. We find in paragraph 9 of the plaint that 
both these dates are given as the dates on which the cause of 
action arose. The mere fact that in the plaint compound 
interest is calculated even from the date of the first default in 
payment of interest does not necessarily indicate that the option 
given to him of suing within the period of limitation calculated 
from the expiry of the term fixed for the payment of principal 
has been waived. In case of default in the payment of interest, 
he had two courses open to him. The first is to claim com- 
pound interest and the second is to wait and sue on the basis of 
the default in payment of the principal, within 12 years from 
that date. The conflict of decisions on this question has been 
set at rest by the decision of the Board and that is a clear 
authority against the contention that the suit must be deemed 
to have been barred on 17th August, 1926, when plaintiffs 2 and 
3 were added as supplemental plaintiffs. That being so, it is 
unnecessary to consider the other question, whether the suit as 
originally framed is maintainable or not. We therefore do not 
propose to deal with that question, as it is clear that even in the 
amended form the suit is not barred by limitation. 
R—/7 
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There remains another contention raised on behalf of the 4 


appellant, and that is, that by reason of Packiri Rowthen* 
having discharged a mortgage prior to the suit mortgage as 
undertaken at the time of the sale under Ex. VII, the 3rd _ 
defendant must be given priority, by being subrogated to the 
position of the earlier mortgagee to the extent of the sum paid 
by him together with subsequent interest. He has proved the 
discharge of the prior mortgage debt by proving the endorse- 
ment on the mortgage bond, Ex. VI. This payment was made 
on 13th June, 1916. There is no doubt that it is a prior 
mortgage. What the learned Subordinate Judge has stated is, 
that the 3rd defendant would not be entitled to priority by 
reason of this discharge, inasmuch as Packiri Rowthen had 
undertaken to discharge this mortgage as well as the suit 
mortgage under the contract entered into with the mortgagor. 
Reliance was placed on the decision in Perta Thtruvads 
Aiyangar v. Pokutti Janakt!1. We are of opinion that that 
decision rested upon the particular circumstances of that case. 
The mortgagor with whom that contract was made and who 
was also a party to the suit asked the Court to enforce that 
covenant and direct the purchaser to pay the amount of the 
later mortgage of the plaintiff, without claiming a prior lien. 


' In this case, there was no such requisition made by thie 


mortgagor. On the other band, the decision of the Privy 
Council in Ayyareddt v. Gopalakrishnayya’ is clear on the 
point. The observation at page 196 of their Lordships is that 
in cases like this it is to the benefit of the owner that the 
proceedings should be deemed to be a purchase and not a 
redemption and no reason appears why it should not be assum- 
ed that he intended to act in the way most beneficial to himself. 
Adopting this principle we have to hold that in the present case 
it is certainly to the benefit of the purchaser to keep alive the 
first mortgage which he discharged out of the purchase money. 
It seems to us that this principle which has had recognition in 
a series of decisions should be applied to the ‘present case and 
there are no special circumstances which warrant a deviation 
from that principle. We therefore hold that the 3rd defendant 


— 








* Father of 3rd defendant. — Ed. 
1. (1923) 45 M. L. J. 693. 
2. (1923) L. R. 51L A. 140:L L, R 47 Mad. 190: 46 M. L. J. 164 (P. C). 
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who now stands in the shoes of the purchaser is entitled to be 
subrogated to the position of the first mortgagee by reason of 
the payment of Rs. 200 in discharge of that mortgage. The 
contention on behalf of the appellant that this sum should be 
allowed to him together with subsequent interest seems to us to 
be untenable. Even since the purchase under Ex. VII the 
purchaser and his successors have been in possession and enjoy- 
ment eof the properties covered by the sale deed. That being 
so, the claim for subsequent interest is obviously untenable. 
The 3rd defendant would therefore be entitled to Rs. 200 alone 
and nothing for subsequent interest. 

One other point requires short notice. One of the items 
of the mortgaged properties is the right to recover a prize in a 
chit transaction. It appears that that right was also hypothe- 
cated under Ex. A along with two items of immovable proper- 
ties. Unless it is proved that the original mortgagee (P.W. 3) 
actually recovered this sum, there is no force in the contention 
that there should be a proportionate abatement in the present 
claim, inasmuch as it is enforced against the other two items 
alone. As found by the Lower Court, there is absolutely no 
proof that P.W. 3 ever collected this sum That being so, the 
contention put forward on behalf of the appellant is without 
substance. 

The main contentions put forward by the appellant have 
failed. We are informed that during the pendency of this 
appeal, the mortgaged properties referred to in the plaint 
schedule have been put up in Court auction and also purchased 
by the plaintiffs themselves. It is not therefore possible to 
provide for the payment of Rs. 200 to the 3rd defendant by 
directing the payment of the same out of the sale proceeds. 
There should be a direction now to the plaintiffs to pay this 
sum of Rs. 200 to the 3rd defendant which would operate as a 
decree in his favour. 

In the result, the appeal fails in the main and the only 
direction we should give is that the plaintiffs should pay the 
aforesaid sum of Rs. 200 to the 3rd defendant with subsequent 
interest thereon from this date at 2} per cent. per mensem. The 
appellant should pay the costs of respondents 1 to 3 in this 
appeal and bear his own. 

K. C. Appeal dismissed. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 


PRESENT :—LoRD MACMILLAN, SIR GEORGE LOWNDES AND 
SIR DINSHAR MULLA. 


The Commissioner of Income-tax, Bihar 


and Orissa .. Appellantx 
v. g 
Maharajadhiraja Kameshwar Singh of ° 
Dharbhanga .. Respondent. 


Income-iax Act (XI of 1922), S. 10, Swb-S. (D, (©, (ir); 
S. 13, proviso and S. 34—Assessee’s method of accounting, when may 
be disregarded— Receipt of interest in previous years—Open payment to 
account—A ppropriation to interest or capital—Payment in cash or money s 
worth, may be taxable as income receipi—Deduction for royalty paid in 
working a colltery—Income-tax Act (XI of 1922), S. 66—Referetice to 
High Court by Commissioner—Procedure in—Necessity of a formal decree 
by the High Court 


Where the method of accounting employed by the assessee is such that 
the income, profits and gains cannot properly be deduced therefrom, the 
Income-tax Officer is empowered (under the proviso to S. 13 of the Income- 
tax Act, 1922) to discard the assessee’s method of accounting and to adopt 
a method of computation of his own. 


In computing the interest received by the assessee from a money-lending 
transaction in a particular year, the Income-tax Officer may justifiably take 
into account both actual receipts of interest in that year and sums carried by 
the assessee to income account in that year out of the receipts of previous 
years which have been held in suspense and no part of which has previously 
been returned as income. 


Commissioner of Taxes v. Melbourne Trust, Lid., (1914) A. C. 1001 at 
1011, relied on. 


Where interest is outstanding on a principal sum due and the creditor 
receives an open payment from the debtor without any appropriation of the 
payment as between capital and interest, by either debtor or creditor, the 
presumption is that the payment is attributable in the first instance towards 
the outstanding interest: Venkatadri Appa Row v. Parthasarathi Appa 


Row, (1921) L. R. 48 I. A. 150 at 153: I, L. R. 44 Mad. 570: 40 M. L. J. 549 
(P. C), followed. 


Held, (applying the above presumption), that where the assessee in the 
relevant year of computation received a lump sum from his judgment-debtor, 
but had not, at the date when he received payment, either in his own books or 
in relation to the revenue authorities, as yet attributed any sum towards the 
debtor’s liability in interest, the Incometax Officer was entitled to treat 
this lump sum as applicable to the outstanding interest and taxable as such, 
and the assessee could not contend that it should be treated in the first place 
as a payment againsi the capital liability of the debtor. 


In the year of computation, one G. S., who owed the assessee 32 lakhs as 
principal and 6 lakhs as interest (38 lakhs in all) on an unsecured loan, made 
over to the assessee various items of pioperty, including promissory notes of 

*P. C. Appeal No. 75 of 1931. 24th January, 1933. 

Patna Appeals Nos. 3 of 1930 and 7 of 1931. 
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third parties (Rs, 20 lakhs), and promissory notes of the debtor G. S. himself 
(for Rs. 18 lakhs), of the total value of Rs. 38 lakhs, in satisfaction of 
his indebtedness. 

Held, that the 6 lakhs due as interest by the debtor G. S. could not be 
assessed as interest deemed to have been received by the assessee. (1) So 
far as the debto1’s own promissory notes of 18 lakhs were concerned, the 
asseasee did nol receive any payment at all. (2) As regards the other items 
of 20 lakhs, assuming that they could be regarded as a payment in kind and as 
equjyalent of cash, or moncy’s worth, it was competemt for the assessee to 
appropriate the 20 lakhs to capital account, t.¢., in discharge pro tanto of his 
debtog’s capital liability. A 

Californian Copper Syndicate v. Harris, (1904) 6 F. 894: 5 Tax Cases 
159; Scottish and Canadian General Investment Company v. Easson,-(1922) 
S. C 242: 8 Tax Cases 265; Cory Brothers & Co. v. Owners of the 
“Mecca”, (1897) A.C. 286; Sinith v Law Guarantee and Trust Society, Lid., 
(1904) 2 Ch 569 and the Indian Contract Act (IX of 1872), Ss. 60 and 61, 
referred to. 


The assessee, who was carrying on the business of a colliery owner, 
claimed to deduct from the assessment arrears of royalty paid by him to the 
superior landlord. 

Held, negativing the claim, that the sum so paid by him was neither 
“rent” nor an expenditure incurred by him solely for the purpose of earning 
the profits or gains of the colliery business within the meaning of S. 10, 
Sub-S. (2), (Ð or (tr). 

Under S. 34 of the Act, the Income-tax Officer cannot re-open any 
assessment after the expiry of one year from the end of the year of original 
assessment. 

Under S. 66 it is for the Commissioner of _Incometax to state formally 
the questions of law which arise, and under Sub-S (5) itis the duty of the 
High Court to decide the questions of law so raised. Where the Commis- 
sioner omitted to formulate any question of law, and the High Court itself 
formulated the question to be decided, and gave its decision thereon, the 
Privy Council deprecated this departure from regular procedure. 

The questions of law which the Commissioner refers to the High Court 
under S. 66 should, for facility of reference, be numbered consecutively at 
the end of the stated case 

In disposing of a reference on questions of law under S. 66, the High 
Court should prepare a formal decree following upon its judgment, and the 
decree should give the necessary directions as to the costs in the case. 

” Judgment of the High Court, Patna, (I. L. R 9 Pat. 240), varied. 


Consolidated appeals No. 75 of 1931 from an order of the 
High Court, Patna, dated the 25th November, 1929, on a 
reference by the Commissioner of Income-tax, Bihar and 
Orissa, under S. 66 of the Indian Income-tax Act, 1922. 

, The facts of the case are fully stated in the Board’s judgment 
and in the judgments of the High Court, Patna, reportedin I. L. 
R. 9 Pat, 240. 

The authorities cited during the course of the arguments are 
set out in their Lordships’ judgment. The following cases were 
also referred to:—Bernhard v. Gahanl, Inland Revenue v. New- 
castle Breweries8, John Smith v. Moore’. London County Council 


1. 13 Tax Cases 723. 
2. 12 Tax Cases 927. 3. (1921) 2A C. 13. 
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v. Attorney-Generall, Coliness Iron Co. v. Black?, Parr’s Banking 
Co. v. Yates8, In re Roundwood Colliery v. Leet, Royal Insur- 
ance Co. v. Watson’ and Smith v. Law Guarantee and Trust 
Soctety, Lid.6 

A. M. Latter, K.C., W. Wallach and H. W. Williams for 
assessee. 


Dunne, K.C. and Reginald Hills for Commissioner of 
Income-tax. ° 

24th January, 1933. Their Lordship? judgment was 
delivered by 

Lorn Macmirtan.—Their Lordships have to dispose of 
two consolidated appeals from a judgment of the High Court 
of Judicature at Patna, dated the 25th November, 1929, dealing 
with certain questions referred to the Court by the Commis- 
sioner of Income-tax, Bihar and Orissa, under S. 66 of the 
Indian Income-tax Act, 1922. The questions all relate to the 
assessment for tax purposes of the income for the year 
1926—27 of the Maharajadhiraj of Darbhanga, who died on 
the 3rd July, 1929, and is now represented in these proceedings 
by his eldest son. As regards two of the questions, the 
Commissioner of Income-tax is appellant; as regards the rest 
the assessee is appellant. 


By S. 3 of the Act of 1922, income-tax is chargeable in 
India “in respect of all income, profits and gains of the 
previous year”. The assessee’s practice was to make up his 
accounts for the Fasli year which ends on 30th September and 
consequently, under S. 2 (11) (a) of the Act, the “ previous 
year” in the present case is the Fasli year 1332, which ended 
on 30th September, 1925. The taxable income of the assessee 
for the year 1926—27 thus consists of his income, profits and 
gains for the year ending 30th September, 1925, as computed 
in accordance with the provisions of the Act. 

The Assistant Commissioner of Income-tax, acting as 
Income-tax Officer, having made an assessment of the assessee’s 
taxable income for the year in question, the assessee appealed 
to the Commissioner of Income-tax, Bihar and Orissa, acting as 
Assistant Commissioner, who made an order reducing the assess- 





1. (1901) A. C. 26. 2. (1881) 6 A.C. 315 at 335, 
3. (1898) 2 Q. B. 460 at 466. 4. ((1897)) 1 Ch. 373 at 389, 
5. (1897) A.C 1 at 6, 

: 6. (1904) 1 Ch. 500, o.a, (1904) 2 Ch. 569, 
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ment in respect of three particular items but otherwise affirming 
it. The assessee then required the Commissioner under S. 66 
(2) to refer to the High Court certain questions, purporting to 
be questions of law arising out of his order. The Commissioner, 
as required by the Act, drew up a statement of the case and 
referred it with his own opinion thereon to the High Court. It 
is against the answers rendered by the High Court to certain of 
the questions formulated in the case so stated that the present 
appeals have been taken. 


With one exception, the points which were debated before 
their Lordships relate to money-lending transactions of the 
assessee. As the assessee was held not to be carrying on the 
business of money-lending he was assessed in respect of these 
transactions, not under S. 10 which provides for the computa- 
tion of the “ profits or gains ” of a business, but under S. 12, 
which provides for the computation of ‘income, profits and 
gains ” from other sources. In the one exception, which relates 
to the carrying on of a colliery taken over by the assessee from 
a debtor, the assessment was under S. 10. 

As the questions which have arisen are in large measure 
due to the assessee’s method or want of method in recording his 
money-lending transactions, it will be convenient to give a 
description of his practice in the matter as furnished in the case 
stated by the Commissioner. The assessee, it appears, kept “a 
deposit register in which payments made by debtors are ordi- 
narily first of all recorded but without any allocation between 
principal and interest. Subsequently, if and when allocation is 
made, an entry in respect of the interest portion of these pay- 
ments is made in the interest ledger as well as in the interest 
account of the general ledger. This allocation is not necessarily 
made in the year in which the money has actually been paid to 
the assessee. It may be made in the following year, or, indeed, 
several years later.” 

Prior to the year 1331 Fasli the assessee produced to the 
income-tax authorities only his interest ledger and did not 
disclose his deposit register. In these previous years he claimed 
to be and was assessed in each year on the total of the sums 
credited as interest in the preceding year in his interest register. 
Owing to the system on which the interest register was kept, it 
is obvious that the assessee was in each year assessed not on the 
total of the sums actually received by him as interest during 
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the preceding year, but on such sums as the assessee had chosen 
during that preceding year to allocate to interest and carry to 
his interest register out of payments received by him in that 
and former years. In computing the income of the assessee for 
the year 1331 Fasli the assessing officer had for the first time 
available to him the assessee’s deposit register. On this 
occasion the officer made his computation by taking first all.the 
sums allocated to interest and entered in the interest register 
for that year, irrespective of the years in which these sums had 
actually been received by the assessee; he then resorted to the 
deposit register, noted the sums there shown as actually received 
in that year by the assessee but from which no allocations to 
interest had been carried to the interest register, made his own 
calculation of the proportions of interest comprised in such 
sums and added the result to the sum of the entries in the 
interest register for that year. 


In computing the income of the assessee for the next year, 
vig., 1332 Fasli, being the income of the year of account with 
which their Lordships are concerned in this appeal, the assess- 
ing officer again took first the amount shown as credited in that 
year in the interest register, but on this occasion, less the sums 
which he had in the previous year taken into account from the 
deposit register and which now appeared in the interest register ; 
he next examined the deposit register and in the case of sums 
there shown as received in 1332 Fasli but from which the 


‘assessee had made no allocation to interest account he himself 


calculated the proportion of each receipt which represented 
interest and added the result to the figure obtained, under the 
deduction stated, from the interest register. 


The Commissioner states as follows the general question 
which in these circumstances arises for decision — 

1. “ Assessees’ method of accounting in respect of receipts from 
interest on loans being as described above was the assessing officer’s action in 
calculating the profits and gains of the previous year as he has done warrant- 
ed by law?” 

The Commissioner has not attached numbers to the various 
questions and their Lordships have found it convenient to 
number those which they have had to consider in the order in 
which they have dealt with them. 


The authority empowering the Income-tax Officer to discard 
the assessee’s method of accounting and to adopt a method of 
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his own is to be found in S. 13 of the statute which after 
enacting in general terms that income, profits and gains shall be 
computed in accordance with the method of accounting regularly 
employed by the assessee, goes on to provide inter alia that “if 
the method employed is such that in the opinion of the Income- 
tax Officer the income, profits and gains cannot properly be 
deduced therefrom, then the computation shall be made upon 


suck basis and in such manner as the Income-tax Officer may 
determine.” 
e 


There can be no question that in the circumstances, the 
Income-tax Officer was entitled to disregard the assessee’s 
method of accounting and adopt a method of computation of 
his own. But the fact that the Income-tax Officer has justifiably 
proceeded on a basis and in a manner of his own in computing 
the assessee’s income, profits and gains does not, of course, 
exempt his computation from examination on appeal and if it 
appears that he has adopted a wrong method the assessment 
may be set aside. Their Lordships have therefore to consider 
whether the Commissioner and the learned Judges of the High 


Court were right in answering in the affirmative, as they did, 
the question above posed. 


Now it will be observed at once that the method adopted ` 


by the Income-tax Officer has the result of bringing out a sum 
composed in part of actual interest receipts of the assessee in 
the year of computation and in part of sums received in 
previous years and allocated by the assessee to interest in that 
year. The question is whether this method or combination of 
methods was legitimate. That it was legitimate to ascertain in 
the first place the actual receipts of interest in the year of com- 
putation is undoubted. Was it legitimate to add the items 
which the assessee in the year of computation carried to interest 
account out of sums received in previous years? Was the 


Officer entitled to treat these allocations as income of the year. 


of computation? 


Where an assessee keeps his books on a cash basis dis- 
closed to the revenue authorities and the Officer accepts that 
basis, it is clear that the calculation must be based on actual 
receipts in the year of computation. Here, however, the 
assessee kept his books on a hybrid system and it was his 
practice to enter sums as he received them in a deposit register 
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not made available to the revenue authorities, without dis- 
criminating between interest and capital payments, and then 
subsequently to allocate and treat as income certain portions of 
these sums which he attributed to interest. What the Officer is 
directed to compute is not the assessee’s receipts but the 
assessee’s income and in dubio what the assessee himself 
chooses to treat as income may well be taken to be income and 
to arise when he so chooses to treat it. (See per Lord Dunedin 
in delivering the judgment of the Board in Commissioner of 
Taxes v. Melbourne Trust, Lid.1) The sums which the Officer 
has brought into account from the interest register in so far as 
consisting of allocations from sums received in previous years 
have never borne tax and in their Lordships’ opinion the 
assessee cannot complain if the Officer agrees with the assessee 
in treating them as income of the year in which the assessee 
himself first thought fit so to regard them. Their Lordships see 
nothing contrary to principle in the computation of an assessee’s 
total income for a particular year as consisting in part ol 
actual receipts in that year and in part of sums carried by the 
assessee to income account in that year out of the receipts of 
previous years which have been held in suspense and no part of 
which has previously been returned as income. Their Lord- 


‘ships do not find that the Income-tax Officer in the present case 


has acted in any way illegally in computing the profits of the 
transactions in question for the year 1332 Fasli by taking into 
account both actual receipts of interest in that year and sums 
treated by the assessee in that year as receipts of interest by 
their transference to the interest register from what for this 
purpose may be regarded as a suspense account. 

Their Lordships accordingly in the result find themselves 
in agreement with the affirmative answer rendered below to this 
question. 


Their Lordships now pass to the consideration of two 
particular transactions as to which questions have arisen. 

It appears that the assessee in respect of two mortgage 
decrees which he held against one Damodar Das Burman 
received payment in the relevant year of two sums of Rs. 3,+00 
and Rs. 2,78,000. The assessee appropriated ihe whole of the 
first of these sums to interest and no question arises with 





1. (1914) A. G 1001 at 1011. 
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regard toit. As regards the second sum he appropriated only 
Rs. 18,816 to interest and claimed to attribute the balance 
towards the discharge of capital. The Income-tax Officer 
brought the whole sum of Rs. 2,78,000 into computation as an 
interest receipt and the Commissioner and the High Court have 
agreed with him. The question as framed by the Commissioner 
is as follows :— 


2.. “In the circumstances of this case, what portion of the amount 
received from Damodar Das Burman in the previous year is legally taxable?” 

The facts as stated by the Commissioner are that the total 
amount of interest irrespective of whether it was paid or not, 
which had, as a matter of calculation, accrued on the debt from 
the date of its commencement down to the date of the payment 
of Rs. 2,78,000 to the assessee in the year 1332 Fasli was 
Rs. 3,09,281. During the currency of the debt the debtor made 
regular payments over a number of years to the assessee, the 
total of which payments is not stated. These payments were 
entered in the deposit register but no allocations thereof were 
made as between principal and interest and no part of these 
payments was carried to the interest register. Consequently, 
no part of these payments was subjected to tax until the year 
Fasli 1331, when the deposit register became available to the 
Income-tax Officer. In that year the deposit register showed 
the receipt of Rs. 38,091 and .on this the Officer claimed and 
was paid tax on the footing that it was attributable to interest 
and not to principal. The result is that against the total interest 
on the debt, vis., Rs. 3,09,281 no sums had been attributed by 
the assessee to interest out of the payments made to him by the 
debtor down to the date of the receipt by him from the debtor 
of the sum of Rs. 2,78,000 in the year Fasli 1332, but that the 
Income-tax Officer had himself treated the sum of Rs. 38,091 
received in the year Fasli 1331 as interest and taxed it accord- 
ingly. That leaves Rs. 2,71,190 as the balance of the total 
interest on the debt during its currency towards which balance 
the assessee made no attributions of interest out of the payments 
received by him from the debtor during its currency. No tax 
has accordingly been paid in respect of any of these receipts 
other than the Rs. 38,091 which the Officer treated as an interest 
payment in the year 1331 Fasli. How in those circumstances 
should the receipt of Rs. 2,78,000 in the year 1332 Fasli be 
treated? The assessee contends that the whole of this sum, 
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other than a sum of Rs. 18,816 which he admits may be treated 
as a payment of interest, should be treated as a payment 
against the capital liability of the debtor. But at the 
date when the assessee received payment of the Rs. 2,78,000 
he had not either in his own books or in relation to the tax 
collector as yet attributed anysum towards the debtor’s liability 
in interest, apart from the sum of Rs. 38,091 which the Officer 
in the previous year had treated as interest. So far asethe 
assessee’s interest register showed he had not treated himself as 
having received any interest and so far as that book, which he 
put forward to the revenue authorities as showing the interest 
which he had received is concerned, there was still outstanding 
the whole sum of Rs. 3,09,281 of interest, as against which 
must, of course, be set the sum ol Rs. 38,091 taxed as interest 
in the preceding year. In disposing of the first question dealt 
with above their Lordships have held that the assessee cannot 
complain if sums which he himself in a particular year treats 
in his interest register as interest received in that year are also 
treated by the revenue authorities as income of that year 
although such sums were in fact received in previous years. 
Similarly and conversely, their Lordships are of opinion that 
the assessee cannot complain if he is treated as not having 
received any payment of interest in years in which he made no 
appropriations to interest out of sums received by him in these 
years and neither disclosed such receipts to the revenue 
authorities nor made any return of any part of them as income. 
Their Lordships therefore approach the question of how the 
sum of Rs. 2,78,000 actually received in the year Fasli 1332 is 
to be dealt with on the footing that up to then no interest had 
been treated as paid out of the total of Rs. 3,09,281 due other 
than the sum of Rs. 38,091. Now where interest is outstanding 
on a principal sum due and the creditor receives an open pay- 
ment from the debtor without any appropriation of the pay- 
ment as between capital and interest, by either debtor or 
creditor, the presumption is that the payment is attributable in 
the first instance towards the outstanding interest (Venkatadri 
Appa Row v. Parthasarathi Appa Row1). This presumption is 
no doubt operative primarily in questions between debtor and 
creditor, but in their Lordships’ view, the Income-tax Officer, 





1. (1921) L. R. 48 L A. 150 at 153: L L. R. 44 Mad. 570: 
40 M. L. J. 549 (P.C). 
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finding that the assessee received a payment from his debtor of 
Rs. 2,78,000 in the year Fasli 1332 and that the assessee had 
not up till then credited himself as having received any interest 
or disclosed or accounted for any interest receipts to the revenue 
authorities, was entitled in the circumstances to treat this sum 
of Rs. 2,78,000 as applicable to the outstanding interest to the 
extent of Rs. 2,71,190, and accordingly to treat the payment to 
that xtent as income of the assessee in the year of payment. 
It will be noted that the result of this is that the assessee will 
be able to treat all the unallocated payments received by him 
in the years before 1331 Faslias payments towards capital and 
none of these prior payments will have borne or can be called 
upon to bear tax. Under S. 34 of the Act, the Income-tax 
Officer cannot re-open any assessment after the expiry of 
one year from the end of the year of original assessment. 


Their Lordships therefore agree with the learned Judges 
of the High Court that the answer to this question is in figures 
Rs. 2,71,190. 

The next question relates to the interest on the debt of one 
Amarnath Bose, against whom the assessee held a judgment. 
The debtor in the year 1332 Fasli made a payment to the 
assessee of Rs. 1,38,955. In his interest register for that year 
he appropriated and entered Rs. 20,000 out of this sum as 
interest, but he also entered in his interest ledger for that year 
a sum of Rs. 1,40,107 being appropriations then first made to 
interest out of sums received from the debtor in previous years, 
which, of course, had not borne any tax. The appropriations to 
interest by the assessee in his interest register for the year in 
question consequently amounted to Rs. 20,000+ Rs 1,140,107 = 
Rs. 1,160,107. But of the Rs. 1,40,107 then first appropriated 
to interest by the assessee Rs. 80,000 was actually received by 
him in the year 1331 Fasli and was in that year subjected to 
tax by the revenue authorities, so that the balance of Rs. 60,107 
represented appropriations to interest by the assessee out of 
sums received in years before 1331. This sum had never 
before been appropriated by the assessee to interest or treated 
by him as income in a question with the revenue and, following 
the principle already laid down by them, their Lordships are of 
opinion that it was properly regarded by the taxing officer as 
income of the assessee in the year in which he appropriated it to 
income. . 
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The question on this topic which was stated by the Com- 
missioner is thus expressed: 

3. “What is the amount of profits and gains arising out of the pay- 
ments made by this judgment-debtor legally taxable in this year?” 

Their Lordships agree with the High Court in answering 
that out of the appropriations to interest in the year of compu- 
tation the total amount taxable is Rs. 60,107, over and above 
the proportion representing interest of the paymenf of 
Rs. 1,38,955 actually received in the year 1332, such proportion 
being admitted to be Rs. 1,23,906, so that the total sum charge- 
able with tax is Rs. 1,23,906+ Rs. 60,107—Rs. 1,84,013. 


Passing to the further questions raised in the case and 
omitting a transaction relating to a loan to a Colonel Lewellyn 
as to which the assessee has acquiesced in the decision of the 
High Court, their Lordships have next to consider the estimate 
made by the Income-tax Officer of the income received by the 
assessee in the year of computation from the purchase of 
properties under mortgage decrees. The general question which 
was raised below on behalf of the assessee was not argued 
before their Lordships, namely, whether when a mortgagee 
purchases at auction under a decree of the Court the property 
which was the subject of the mortgage he can be said to have 
received to any extent the equivalent of the interest due on his 
mortgage. This question had been decided in the affirmative in 
a recent case of Raja Raghunandan Prasad Singh v. Commis- 
stoner of Income-tax1, which their Lordships heard on appeal 
immediately after the present case and in which they are to-day 


‘delivering an affirmative judgment on this point, to which 


reference may be made.* The assessee in the present case 
admitted the receipt of income in the year in question from this 
source to the extent of Rs. 4,364. This sum the Income-tax 
Officer increased to Rs. 1,04,364 and the question stated by the 
Commissioner is: 


4. “Whether the assessing officer was right in making an estimate of 
Rs, 1,04,364 under this head as he has done?” 


The Commissioner states that the assessee “keeps a suit 
register in which the progress of each case is supposed to be 





1. (1929) I. L. R. 9 Pat. 48, 
“See Privy Council Appeal No. 18 of 1931, Raja Raghunandan Prasad 
Singh ve The Commissioner of Income-iax, (1933) 64 M. L. J. 544.—K.J.R. 
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noted but no attempt is made to keep this register up to date 
and in fact the sum of Rs. 4,364 referred to above is shown 
neither in this register nor in the interest account. On referring 
to the history of assessments made in previous years I find that 
in the assessment made inthe year 1924-25 while the assessee 
showed no income under this head the assessing officer estimat- 
ed the income to be Rs. 6,00,000. This sum was reduced on 
appel to two lakhs and the order on appeal was maintained by 
the then Commissioner. In the assessment made in the year 
1925-26 for similar reasons the assessing officer added back 
a sum of Rs. 3,00,000 without objection by the assessee. In 
that year assessee showed no income from this source in the 
return, but admitted in the course of assessment proceedings a 
receipt of Rs. 20,069 to which the assessing officer added back 
as stated above a sum of Rs. 3,00,000 without exception on the 
part of the assessee. Similarly in the year 1926-27 (the 
assessment with which we are now dealing) the assessee 
showed no income from this source in the statement filed with 
his return of income, but subsequently admitted realisation of 
Rs. 4,364 only.” In the High Court the Chief Justice (Court- 
ney Terrell) after pointing out that the question is one of 
quantum only, says: 

“Learned counsel for the assessee has argued that the officer is not 
entitled to make a guess without evidence and I agree with that contention, 
but in this case the state of affairs in the previous years, coupled with the 
fact that the assessee had a large mortgage loan business and must have 


enforced mortgages by sale on many occasions, afford ample material for the 
assessment made. I would answer the question in the affirmative.” 


The other Judges concurred and their Lordships also 
agree, adding only that if the assessee wished to displace the 
taxing officer’s estimate, it was open to him to adduce evi- 
dence of all his purchase transactions during the year and 
of the financial results thereof, which he apparently made no 
attempt to do. 


Their Lordships next turn to the consideration of a tran- 
saction between the assessee and one Kumar Ganesh Singh. In 
the year 1332 Fasli Kumar Ganesh Singh owed the assessee 
32 lakhs as principal and Rs. 6,09,571 as interest, or a total of 
Rs. 38,09,571 in all, in respect of an unsecured loan. In that 
year the assessee and his debtor entered into an arrangement 
whereby, as the Commissioner states, “the assessee took over 
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from the debtor in satisfaction of this amount the following 
items of property movable or immovable :— 


Rs. 
(1) The Kajora Colliery, valued at ..  7,37,339 
(2) Shares in different companies, valued at : 94,125 
(3) Bills receivable by the above brokers [ie., Ganesh 
Singh’s firm] ae 48 809 
(4) Decree .. 1,42594 
(5) Transfer of loan to the Agra United Company .. 10,00,000 
(6) Pro-notes and hand-notes [of third parties | to 58,106 
(7) Hand-notes from Kumar Ganesh Singh .. 17,34,59% 
Rs. 38,09,569” 








The Commissioner unfortunately omitted to formulate any 
question of law arising out of this transaction. The duty of 
the High Court under S. 66 (5) is to “decide the questions of 
law raised” by the case referred to them by the Commissioner 
and it is for the Commissioner to state formally the questions 
which arise. Here the High Court itself formulated the 
question to be decided as being— - 


5. “Whether the interest (i¢., the sum of Rs. 6,09,571 due as interest by 
the debtor) can be considered to have been received and assessable” 


Their Lordships deprecate this departure from regular 
procedure, but in the circumstances have not thought it proper 


to decline to express their view on the question thus informally 
presented. 


The Commissioner’s opinion was that the transaction when 
rightly viewed amounted to the acceptance by the assessee from 
his debtor, in lieu and satisfaction of the capital and interest 
due to him, of assets and securities prima facie worth the valua- 
tion put upon them and that as the assessee had thus received 
payment in kind of the interest due to him in full, he should 
be assessed accordingly. There is, of course, no doubt that a 
liability to pay interest, like a liability to make any other pay- 
ment, may be satisfied by a transference of assets other than 
cash and that a receipt in kind may be taxable income. But 
for this to be so it is essential that what is received in kind 
should be the equivalent of cash or, in other words, should be 
money’s worth (Californian Copper Syndicate v. Harrist, 
Scottish and Canadian General Investiment Company v. Eassons, 
both cited by Das, J., below). Now here the first six items, 
amounting to Rs. 20,74,973, may perhaps reasonably enough be 





1 (1904) 6 F. 894: 5 Tax Cases 159, 
j 2. (1922) S. C. 242: 8 Tax Cases 255. 
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regarded as the equivalent of cash, but the seventh item of 
Rs. 17,34,596, consisting of the debtor’s own promissory notes, 
was clearly not the equivalent of cash. A debtor who gives 
his creditor a promissory note for the sum he owes can in no 
sense be said to pay his creditor; he merely gives him a docu- 
megt or voucher of debt possessing certain legal attributes. So 
lar then as this item of Rs. 17,34,596 is concerned the assessee 
did not receive payment of any taxable income from his debtor 
or indeed any payment at all. In so holding their Lordships 
find themselves in agreement with the learned Judges of the 
High Court who differed on this point from the Commissioner. 


This conclusion seems to have been regarded in the High 
Court as decisive of the whole question, but before their Lord- 
ships an argument was submitted for the Crown which does 
not appear to have been advanced below. Assuming that the 
first six items, amounting to Rs. 20,74,973, may be treated as 
money’s worth, Counsel for the Crown contended that this 
sum, which far exceeded the total amount of interest due, must 
be treated as applicable in the first place to the discharge 
of the debtor’s liability for interest. He relied on the 
presumption, already invoked in the case of Damodar Das 
Burman above, that a creditor is presumed to apply payments 
received from his debtor towards the extinction of interest 
claims before capital claims. But the situation which their 
Lordships are now considering differs materially from that 
which existed in the case of Damodar Das Burman. In that 
Case, apart from other specialities, there was no settlement, but 
merely an open payment to account. Here there was an 
arrangement affecting the whole indebtedness whereby certain 
assets were accepted in part satisfaction and promissory notes 
were taken for the balance. The basis of the presumption, 
namely, that it is to the creditor’s advantage to attribute pay- 
ments to interest in thè first place, leaving the interest-bearing 
capital outstanding, is gone. Moreover, if the question were 
one between Kumar Ganesh Singh and the assessee, f.e., 
between debtor and creditor, the assessee might up to the last 
moment appropriate the Rs. 20,74,973 to capital account (Cory 
Brothers & Co. v. Owners of the “ Mecca ”1) and there is 
authority for the proposition that in a question with the 
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revenue the taxpayer is entitled to appropriate payments as 
between capital and interest in the manner least disadvantageous 
to himself (Smith v. Law Guarantee and Trust Society, Lid.1). 
Their Lordships have also not omitted to bear in mind the - 
provisions of Ss. 60 and 61 of the Indian Contract Act, though 
these were not relied on in argument as applicable to the case. 
In the result their Lordships are of opinion that, having regard 
to the nature of the transaction, the assessee is entitled to say 
that he has accepted the first six items in discharge pro tanto 
of his debtor's capital liability and that the capital debt now 
stands discharged to that extent. No part of the sum of 
Rs. 20,74,973 accordingly was received by the assessee as 
taxable income in the year of computation. The result is that 
the Commissioner’s appeal against the answer of the High 
Court to the fifth question fails. 

A subsidiary point arose as to the year to which this 
income, if it was received, ought to be attributed. The 
Commissioner put the question— 


6. ‘Whether if any sum is held to have been realised, it was legally 
recovered in the year 1331 or in the year 1332?” 


The Judges of the High Court agreeing with the Commis- 
sioner expressed the view that if there was any receipt of 
interest it was attributable to the year 1332. The learned Chief 
Justice stated that it was “conceded on both sides that tbe 
instrument of transfer was executed and dated on April 29, 
1925, that is, in 1332, and that the title to the assets conveyed 
passed on that date. Had the amount of interest been assessable 
it would have been assessable in respect of 1332.” Their 
Lordships agree, and the answer of the High Court to the 
question will be affirmed. 

The next question is of a different character. When 
Kumar Ganesh Singh, who was a sub-lessee of the Kajora 
Colliery, transferred it to the assessee as of the value of 
Rs. 7,37,339 he represented it to be free from encumbrances. 
The assessee subsequently discovered that there were arrears 
of fixed or dead rent due to the superior landlord to the 
extent of Rs. 67,872. The assessee paid this sum to the 
superior landlord and now claims to deduct it from his assess- 
ment. In this instance, their Lordships are concerned with the 


— — An 





z 1. (1904) 2 Ch 569. 
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computation of the profits or losses of a business under S. 10 
of the Act, for the assessee was carrying on the business of a 
colliery owner. 


The question arising in respect of this matter is put thus 
by the Commissioner: 

7. “ Whether the assessee is legally entitled to deduct the arrears of 
TO aa had accrued in previous years up to the date of his posses- 
sion 

The relevant provisions of the Income-tax Act are con- 
tained in S. 10 which enacts in sub-section (2) that the profits 
or gains of a business shall be computed “ after making the 
following allowances, namely :— 

(+) any rent paid for the premises in which such business is carried 


on . . e e 
oH + * x 


(ir) any expenditure (not being in the nature of capital expenditure) 
incurred solely for the purpose of earning such profits or gains.” 


Sub-section (3) provides that— 


“In sub-section (2) the word ‘ paid’ means actually paid or received 
according to the method of accounting upon the basis of which the profits or 
gains are computed under this section.” 

The Commissioner was of opinion that the question which 
he had stated should be answered in the negative, on the two 
grounds that “ admittedly ” the assessee was entitled to recover 
from Kumar Ganesh Singh the arrears of rent for the period 
prior to the assessee’s possession, and that royalties were not 
rent within the statutory meaning. The High Court answered 
the question in the afirmative, holding that royalties may pro- 
perly be considered as rent; that it was “a condition without 
which further mining operations could not be effected,” that 
payment should be made of the arrears which were “of the 
nature of a charge in the year 1332”; and that as the previous 
tenants had not paid their rent during the period in arrear 
they had not been able to deduct rent intheir returns, and there 
was no reason why, when the arrears came to be paid, they 
should not be deducted as though they had accrued in the year 
in which they were paid. — 


In their Lordships’ view the solution of the problem is to 
be found in a consideration of the nature of the particular 
transaction out of which it has arisen. The assessee agreed to 
accept the transfer of the colliery in part satisfaction of Kumar 
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Ganesh Singh’s liability to him on the footing that it was value 
for Rs. 7,37,399. Had he known, what was concealed from 
him, that arrears of unpaid rent bad accumulated which he 
would have to pay to the superior landlord, he would have 
correspondingly diminished the sum at which he was prepared 
to take over the colliery and, according to the Commissioner, it 
was admitted that the assessee has a claim against Kumar 
Ganesh Singh for the difference, although he may not be able 
to recover it. If it were recovered, it would properly be credited 
in diminution of the figure at which the colliery was taken over 
and would not enter the profit and loss account of working the 
colliery. From this it follows that the sum overpaid by the 
assessee for the colliery cannot properly be described as a loss 
sustained by him on income account. It is a sum which was 
payable by him in order to get possession of the colliery, not a 
sum expended by him in the carrying on of the colliery. It is 
not rent for any period of his possession, nor is it an expendi- 
ture incurred by the assessee for the purpose of earning the 
profits or gains of the colliery business. If the assessee paid it 
without any legal liability or necessity on his part to do so, 
such a voluntary payment is not a permissible deduction from 
income. Their Lordships are therefore of opinion that in 
the circumstances of this transaction the question should be 
answered in the negative. 

Their Lordships have now dealt with all the questions 
which were argued before them. The result is the affirmation 
of the decision of the High Court, except as regards Question 7 
as above numbered, on which their Lordships are of opinion 
that the appeal of the Income-tax Commissioner should be 
allowed, the finding of the High Court reversed and the order 
of the Commissioner of the 24th May, 1927, restored. 


Their Lordships desire to draw attention to the inconveni- 
ence which has arisen from the omission on the part of the 
Commissioner to number the questions which he has stated. It 
is desirable that the questions of law which the Commissioner 
refers to the High Court should, for convenience of reference, 
be assembled and numbered consecutively at the end of the 
stated case. Their Lordships have also been embarrassed in 
disposing of the appeal by the absence of a formal decree by 
the High Court following upon their judgment of the 25th 
November, 1929. Their Lordships have nothing before them to 
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show whether, and if so how, the costs in the case were dealt 
with below. 

Their Lordships will humbly advise His Majesty that in 
these consolidated appeals (1) the appeal of the Commissioner 
of Income-tax so far as relating to the seventh question as 
above numbered be allowed, the judgment of the High Court 
‘reversed, and the order of the Commissioner of the 24th May, 
192¥, restored, and as regards the other question on which he 
appegfed be dismissed; (2) the appeal of the Maharajadhiraj 
of Darbhanga be dismissed; and (3) the case be referred back 
to the High Court in order that effect may be given to the 
order to be pronounced herein by His Majesty in Council. 

Inasmuch as the Commissioner of Income-tax has been 
successful on one of the two points on which he appealed and 
the assessee has been unsuccessful on all the points of his 
appeal, the Commissioner will have three-fourths of his costs 
of the consolidated appeals before this Board. The costs below 
will be dealt with by the High Court, on the case going back 
to it. l 

Solicitor for appellant: H. S. L. Polak. 

Solicitor for respondent: Solicitor, India Office. 


K J. R Appeal by the Commissioner allowed in part: 
Appeal by the assessee dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE PAKENHAM WALSH AND Mp. 
JUSTICE BaRDSWELL. 


Azhagappa Chetti, minor, by mother and 


guardian Oonnamalai Amma! .. Appellant* (9th 
v. Defendant) 
5. A. Ramanathan Chettiar .. Respondeni (PIF). 


Civil Procedure Code (V of 1908). O. 5. R. 19—Execution application 
—Noiice ordered by Court to be served on defendant—A fixture of notice 
to dwelling-house owing to reported absence of defendant—Non-appear- 
ance of defendant consequently—Su ficiency of service not declared by 
Courtas required by O. 5, R. 19 of Civil Procedure Code—Whether con- 
structive principle of res judicata applicable against defendant. 

When a notice of an execution application is ordered by Court 
to be served on the defendant and the notice has to be affixed to the 
door of the dwelling-house owing to the reported absence of the defendant, 
the Court must either declare it sufficient or order such service as it thinks 
ft, as it is imperatively required to do so under O. 5, R. 19 of the Civil Pro- 
a ee 
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* 


cedure Code, and in a case where it is sought to apply the constructive 
principle of res judicata against the defendant, the omission of the Court to 
make such a declaration as enjoined by the Code is fatal. 


Admittedly S. 11, Civil Procedure Code, is not applicable as it relates 
to matters decided in suits. It is only on principles analogous to that section 
that res judicata can be applied to execution proceedings. 


Case-law reviewed. 

Appeal against the order of the Court of the Subordinate 
Judge of Cuddalore, dated the 17th April, 1929, in Miscellane- 
ous Petition No. 272 of 1927 in O. S. No. 31 of 1919. 

The Advocate-General (Sir A. Krishnaswami Atyary and 
E. Vinayaka Rao for appellant. 

A. Swaminatha Atyar and R. Rajagopala Atyangar tor 
respondent. 

The judgment of the Court was delivered by 

Pakenham Walsh, J.—This appeal arises out of a certain 
execution proceeding in which the plaintiff in O. S. No. 31 of 
1919 seeks to execute a part of a compromise decree passed in 
that case. There are two related families which for the purpose 
of this case we may call the S. A. and the S. N. families. These 
families had endowed certain charities. The plaintiff in O. S. 
No. 31 of 1919 belongs to the S. A. family and he brought a 
suit against the S. N. family for reliefs which will be detailed 
later. The parties compromised the suit by an agreement, 
reduced to writing on the 20th April, 1921. <A decree in terms 
of the compromise was granted on the 7th September, 1921. 
The plaintiff put in an execution petition, Ex. A, on the 2nd 
March, 1925, in which he asked for the arrest of the Ist defend- 
ant and for delivery of documents as per terms of the decree. 
It is stated in the remarks at the end of the petition that the 
petition is not barred by limitation as the suit was one in 
respect of a scheme. The application being more than a year 
after the date of the decree, notice was ordered under O. 21, 
R. 22, Civil Procedure Code, for 27th April, 1925. This notice 
was ordered on the 31st March, 1925. Another E. P., M. P. R. 
No. 131 of 1925, was put in on Ist April, 1925, for transmis- 
sion of the decree to the Court of the Subordinate Judge of 
Sivaganga for execution. The subsequent proceedings are not 
very clearly to be made out from endorsements, nor can it be 
made out from the two returns, Exs. B and B-1, which return 
related to which notice. We may gather from the order that the 
return, Ex. B-1, relates to the application for transmission and 
the return, Ex. B, relates to the application for arrest. Even 
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in the order there is a mistake on this point because the learned 
Subordinate Judge says that the endorsement that the judgment- 
debtor left two days previously is on Ex. B and he says that 
Ex. B is the return on the notice for transmission. But this is 
the entry on Ex. B-1 and the return on Ex. B is that the Ist 
defendant had gone a week ago to Madras. On Ex. A, the 
endorsement by the Court on the 27th April, 1925, is “ Notice 
not returned from Ramnad. Adjourned to 8th July.” The 
next entry is “ Not yet returned. Arrest by 3rd August,” and 
iteis dated 8th July, 1925. If that entry is correct it would 
automatically establish the defendant-appellant’s case that he 
was not served with that notice before the arrest order was 
passed. But it seems clear there is an error here because both 
the notices had been returned as served by that date. Ex. Bis 
marked “ District Court, South Arcot, 10th May, 1925” and 
Ex. B-1 is marked “ District and Sessions Court, South Arcot, 
Cuddalore, 11—5— 1925”, As it has not been contended 
before us that the notices were not returned to Court as served 
before the date of the orders, this matter need not be further 
mentioned, except to say that in Ex. A not only is there no 
order that the service is sufficient but there is not even a note 
that it has been served in any way and that without any such 
record being made, arrest by 3rd August was ordered on the 
8th July, 1925. As the batta was not paid, the petition was 
dismissed on the 3rd August, 1925. As regards the transmis- 
sion petition Ex. A-1 the orders are “Notice for 8—7—1925" 
dated 6—4—1925 and “Defendants 1 and 3 to 7 absent 
affixed. Defendants absent. Granted” on 8—7—1925. The 
decree was transmitted for execution but as no execution 
was applied for within six months jt was re-transmitted. 
More than two years afterwards the plaintiff presented 
another execution petition, M. P. R. No. 272 of 1927, dated 
the 3rd November, 1927. The defendants pleaded that 
the decree was not executable. The plaintiff had also applied 
to add the legal representatives of the deceased 4th defendant 
and to transmit the decree to the Court of the Subordinate 
Judge of Devakotta for execution. The defendants had no 
objection to the adding of the legal representative or to 
the transmission of the decree, provided it was executable 
but they contended that it was not executable. The learned 
Subordinate Judge held that the question Tegarding the execut- 
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ability of the decree was a matter to be decided by the Court to 
which it was to be transmitted. On this matter an appeal was 
taken to the High Court and in their order, dated the 4th April, 
1928, Madhavan Nair and Jackson, JJ., held that this was a 
matter to be decided by the Sub-Court which transfers the 
decree. The Subordinate Judge then decided that per se the 
decree was not executable, but that the defendants were barred 
on the principle of res judicata from raising this contestion 
on account of the execution proceedings taken out ine 1925. 
Against this order the present appeal is preferred. a 

[Their Lordships first dealt with the question of the exe- 
cutability of the decree on the facts before them, apart from 
the question of res judicata. ] 

We will now turn to the question of res judicata. Admit- 
tedly S. 11, Civil Procedure Code, is not applicable as it relates 
to matters decided in suits. Itis only on principles analogous 
to that section that res judicata can be applied to execution 
proceedings. Now the basis of any such application, where the 
party has not appeared and had not been heard, must be that he 
had had notice. O.5, R. 17 lays down the manner in which 
processes are to be served, and O. 5, R. 19 says: 


“Where a summons is returned under R. 17, the Court shall, if the 
return under that rule has not been verified by the affidavit of the serving 
officer, and may, if it has been so verified, examine the serving offcer on 
oath, or cause him to be so examined by another Court, touching his proceed- 
ings, and may make such further inquiry in the matter as it thinks fit; and 
shall either declare that the summons has been duly served or order such 
service as it thinks fit.” 5 

It is argued before us, and we think perfectly correctly, 
that as there has been no declaration by the Court in this case 
that the summons was duly served, the principle of res judicata 
cannot be invoked against the defendants. In this connection 
it is to be noticed that there has been an important change in 
the view of law taken owing to the recent decision of the Full 
Bench in Arunachalam v. Veerappa Chettiar! where it was held 
that O. 9, R. 13 does not apply to execution proceedings. 
(We understand that this defect will be shortly remedied.) 
The view that a party could apply to have an ex parte order set 
aside under O. 9, R. 13, which was taken in Subbtah Naicker 
v. Ramanathan Chettiar? and which the learned Subordinate 
Judge has taken in this case, is therefore incorrect; and in view 


1. (1931) LL. R 55 Mad. 17:61 M. L. J. 348 (F. B). 
2. (1914) I. L. R. 37 M. 462: 26 M. L. J. 189. 
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of the fact that this relief is not now open to him, the remark 
in Subrananta Atyar v. Raja Rafestwara Doratt, which was 
made even before this decision, that the principle of construct- 
ive res judicata should be very cautiously applied to execution 
proceedings, becomes of still greater weight. Even before this 
Full Bench decision in Sundararajulu v. Narayanaswam it 
washeld that the Court must make an order as to the sufficiency 
of service if the doctrine of constructive res judicata is to be 
availed of. See also Prithi Mahton v. Jamshed Khans. In the 
light of these decisions let us consider the reasons given by the 
learned Subordinate Judge for enforcing the doctrine as against 
the defendants in this case. He says that the Ist defendant 
came to know as early as February, 1927, of the previous appli- 
cations and the orders passed thereon and that he admittedly 
made no attempt to set aside the orders on the previous appli- 
cations either by an application under Order 9, R. 13, Civil 
Procedure Code, or by an appeal. He proceeds: 

“Assuming for the sake of argument, and only for the sake of argument, 
that the returns on the previous notices were either falsely or fraudulently 
made by the process-server at the instance of the decree-holder, the Ist 
defendant should have sought to set aside the orders on the previous execu- 
tion application either by an applicalion under O. 9, R. 13, Civil Procedure 
Code, or by an appeal. Having failed to do so, it is not open to him in the 
present proceedings to challenge the validity of the orders passed on the 


previous execution applications and the orders thereon operate as res judicata 
as against him.” 


Now, according to the Full Bench ruling, the remedy under 
O. 9, R. 13 is not open to him. There remains only therefore 
the remedy by way of appeal against the order itself. If he 
had gone up on appeal against either of these orders when he 
came to know of them, he would have been at once informed by 
the Appellate Court that both the petitions had either been 
dismissed or become inoperative, the petition for arrest owing 
to non-payment of batta, and the petition for transmission by 
the fact that the records had been returned to the transmitting 
Court since execution had not been applied for within six 
months. His appeal would, therefore, not have been enter- 
tained at all and he would have been left without any remedy. 
As against the view that since the imperative requirements of 
O. 5, R. 19 have not been carried out the summons cannot 
be held to have been served, no authority has been quoted to 
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us. In Mahomed Meera Rowther v. Kadir Meera Rowiheri 
there was a petition to set aside a sale from want of proper 
service of an attachment notice. Thatis a different matter for 
a sale cannot be set aside on the mere ground of irregularity in 
proceedings unless it can also be shown that the sale was mate- 
rially affected by the irregularity. It may also be observed in 
that case that the learned Judge found that the circumstances 
of the case showed that as a matter of fact the judgment- 
debtor had full notice. On the other hand it was held in Nusur 
Mahomed v. Kasbas* that 

“Where the service of summons has been effected on a defendant by 
affixing a copy of the summons on the door of his dwelling-house, the Court 
must decide whether the summons has been duly served by such afhxing or 
not, and, if it decides in the negative, a new summons must be issued, or sub- 
stituted service directed. Before the Court can decide in favour of the 
sufficiency of this mode of service it must be satisfied that the defendant is 
keeping out of the way for the purpose of evading service”. 

Tp that case in spite of an order of the Court to the fol- 
lowing effect “ Read bailiffs endorsement on the back of the 
process, stating that the summons has been affixed to the 
defendant’s house on the 22nd December, 1884, at 9 a. m., and 
proof of the same having been duly taken by me, it is ordered 
that the summons be returned.” It was held that there was no 
sufficient service. 

In the present case there is nothing to show that the Court 
even looked at one of the returns before ordering the petition. 
As stated above on Exhibit A the order “Arrest by 3rd August” 
is actually written under “not yet returned”. In the second 
Exhibit A-1 it passed no sort of order holding the service 
sufficient. 


In these circumstances it is unnecessary to go into the 
question whether the process-server exercised due diligence be- 
fore affixing the notice or whether the return was fraudulent, 
but we cannot help observing that all the circumstances of the 
case raise a very great suspicion that the returns were fraudu- 
lent and that probably if the Court had proceeded to pass an 
order under Order 5, Rule 19, it is very doubtful whether it 
would have accepted these returns even on their face value as 
correct. The first point to be noticed about the returns is that, 
although Exhibit B is said to have been affixed on the 26th 
April, 1925, the endorsement of the amin is not made until the 


S 


J4- 1914 M. W. N. 63. 2. (1886) I. L. R. 10 Bom. 202 
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29th and although Exhibit B-1 is said to have been affixed on 
the 20th April, the endorsement is not signed until on 24th. If 
_ we compare these two eudorsements with each other, the internal 
evidence suggests that they are fraudulent. It is stated in 
Exhibit B that when enquiries were made on the 26th April, 
1925, the female inmates of the house said that the 1st defend- 
ant had gone a week ago to Madras. The notice was there- 
fore affixed to the outer door of his dwelling-house. 
Therefore Ist defendant should have gone to Madras on the 
19th April. In Exhibit B-1 it is said that with regard to that 
notice enquiries were made on the 20th April and the female 
inmates said that the Ist defendant had gone to Kurivi 
Kayampatti and other places two days before the receipt of 
the notice. Thus these two statements by the inmates of the 


house are flatly contradictory, because according to Exhibit B-1 


the 1st defendant had left on the 18th not for Madras but for 
Kurivi Kayampatti. Looking to the compromise decree and to 
the fact that Exhibit A-1 was a mere petition for transfer 
1st defendant could have had no reason for evading service. 
Therefore it cannot be that the women were uttering deliberate 
and inconsistent falsehoods. When we reflect that the decree 
was absolutely inexecutable except on the one matter of failure 
to hand over the management, on which execution was not being 
sought, that one of the petitions (that for arrest) was allowed 
to be dismissed for non-payment of batta and the other became 
infructuous by making no application for execution to the 
Court to which the decree was transmitted, and when we also 
look at the fact that both these execution petitions were on 
their face barred by limitation, suspicion becomes exceedingly 
strong that the whole matter was a ruse from the start by 
means of bogus service to secure by the plea of res judicata 
execution of an inexecutable decree. It is not, however, as we 
said, necessary for the purpose of this case to find that the 
service was not genuine though we strongly suspect it. It is 
sufficient to say that the Court has not declared it sufficient, as 
it is imperatively required to do under Order 5, R. 19, and in a 
case where itis sought to apply the constructive principle of 
res judicata against the defendants, the omission is fatal and 
the appeal must be allowed. We must, however, say that we 
have great doubts whether in any case the principle of res 
judicata by mere absence of the other party could in execution 
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proceedings be pushed to the extreme to which it is sought to 
be done in this case. There is ample authority for instance that, 
where execution is taken out for an amount greater than that 
mentioned in the decree, failure to appear by the defendant 
would not act as res judicata and prevent him from showing in 
subsequent proceedings that that amount is not due, Vide 
Kalyan Singh v. Jagan Prasad! and Ulaganatha v. Alagappas. 
The latter decision was by a member of the present Bench 
together with Sir Kumaraswami Sastri, J. An order of 
execution on such a decree, it was held, does not amount to an 
order to execute the decree for the exact sum named. The 
present case is a much more extreme instance. When by the 
terms of the compromise decree between the parties it has been 
specifically decided that the enforcement of the decree by means 
of execution is absolutely barred except on one matter, we are 


asked: to hold that the mere failure to appear on notice of exe- 


cution petition being taken out when execution is being sought 
not on that matter, will render every part of the decree 
executable in spite of the fact that the parties have agreed by 
the compromise that it is not executable, we should feel very 
great hesitation to concede such a thing. The only decision 
which approaches such a view is Ram Kirpal v. Rup Kuari. In 
that case a Court having jurisdiction decided in the course of 
execution proceedings (in an order which was not appealed 
against) that the decree to be executed awarded mesne profits 
according to its true construction. In spite of a subsequent 
decision of the High Court that the decree on its true construc- 
tion did not award mesne profits, the Privy Council held that 
the decision of the Court in execution proceedings had become 
final between the parties on general principles of law. In that 
case, however, the question as to whether the decree did or did 
not award mesne profits was specifically decided by a Court 
which, as observed by the Privy Council, was competent to 
decide the matter, whether it decided rightly or wrongly. That 
is altogether a different thing from saying that without 
any decision on the matter by a Court, a compromise decree 
which is by consent of the parties and by its express terms was 
deliberately made not executable becomes executable on a mere 
applied principle of constructive res judicata, because the 





1. (1915) LL.R. 37 AIL 589. 2. A. L R. 1929 Mad. 903. 
3, (1883) L. R II L A 37: LL. R 6 All 269 (P. Q). 
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defendants, having had notice, failed to appear on an execution 
petition. Govinda Menon v. Krishna Mannadiarl and Dip 
Prakash v. Bohra Dwarka Prasad’ quoted for the respondent 
are not at all parallel. Chidambaram Chetii v. Theivanat 
Amma and Nityananda Gantayet v. Gajapati Vasudeva 
Devut quoted for appellant are more in point. We should 
imagine also that there must be some distinctness on what 
matter the orders passed on the execution petitions are res judi- 
cata. In one of these petitions the only execution which could 
really have been held to be finally ordered was a mere transmis- 
sion of the decree. In the other there was a mere order of 
arrest which was never carried out. Could those orders, without 
anything further, imply that the elaborate provisions of the 
decree by which disputes whether provided for or not in the 
scheme were to be referred to decision by the three families or 
to arbitration and were not to be taken to Court were to be re- 
garded as superseded? Can relief No. 4 of the plaint which was 
expressly given up in para. 21 of the compromise decree be now 
obtained by this sort of constructive res judicata? We feel 
we should require very strong authority to accedé such proposi- 
tions but it is not necessary in the view which we have taken 
to give any final decision on these matters. 

In the result the appeal is allowed and the execution 
petition dismissed with costs in both Courts. 


KC: Appeal alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice PAKENHAM WALSH. 





A. Ramaswami Chettiar .. Appellani* (Petitioner—Decree- 
Vv. holder) 

Chinnappa Chetty .. Respondent (Respondent—tist 
Defendant). 


Civi Procedure Code (V of 1908), O. 5, R. '19—Execution—A pplica- 
tion for arrest out of time—Notice by Court within time—Proper service 
not made—Absence of declaration by Court of due service—Whether such 
notice in ieme comld bar as res judicata the objection to the application for 
arrest filed out of time. | 


Where a decree-holder in execution applied for arrest of the defendant 
and the Court ordered notice on it, and the notice was the only one attempted 
m a ee KH 
"A. A. A O. No. 24 of 1929, 25th January, 1933. 

1. (1923) 45 M. L. J. 71. 2. (1925) I. L. R. 48 AIL 201. 
3. (1923) L L. R. 46 Mad. 768: 45 M L. J. 346 (F. B.). 
4. (1901) I. L. R 24 Mad. 681: 11 M. L. J. 313, 
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to be served on the respondent, the defendant in the case, and the return that 
was made on it was “Ist defendant is absent. It is learnt that he went to 
Salem and other places. The notice was fixed on the outer door,” on the 
question whether even though the application for arrest might have been out 
of time, the fact that the Court ordering notice on it in time rendered the 
matter res swdtcata so as to disable the defendant from raising the plea of 
limitation, 

Held, that there having been no declaration by the Court under O. 5, 
R. 19, Civil Procedure Code, that the notice was duly served, there wag not 
due service for the purpose of creating constructive res judicata. 


Sundararajuln Naidu v. Narayanaswami Naidw, AIR, 1927 Math 813; 
Ashagappa Chetit v. Ramanathan Chettiar, (1932) 64 M. L. J. 629; Gya- 
nammal v. dbdul Hussain Sahib, (1931) L L. R. 55 Mad. 223: 61M. L. J. 
920 and Sbramania Aiyar v. Raja Rajeswara Dorai, (1916) I. L. R. 40 
Mad 1016, referred to, 

Appeal against the order of the District Court of Coimba- 
tore, dated 9th April, 1928, in A. S. No. 151 of 1927 (E. P. R. 
No. 100 of 1927, in O. S. 738 of 1913, Coimbatore District 
Munsif’s Court, Additional). 

B. Sttaramea Rao for appellant. 


C. K. Viswanatha Atyar for T. M. Krishnaswami Atyar 
for respondent. 
The Court delivered the following 


J UpcmMENT.—In this case the only matter which has been 
argued before me in second appeal is that even though the appli- 
cation for arrest on 26th November, 1923, might have been out 
of time, the fact that the Court ordered notice on it renders the 
matter that it was in time res judicata. This notice is the only 
one attempted to be served on the respondent, the 1st defend- 
ant in the case. The return that was made on it is, “Ist 
defendant is absent. It is learnt that he went to Salem and 
other places. The notice was fixed on the outer door”. It was 
not stated that this information was given to the process-server 
at the house of the lst defendant nor who gave him the in- 
formation. With regard to this, in the B Diary there is a note 
against 9—1—1924, “N. S. A. Arrest by 20—1— 1924, I 
understand that “ N. S. A.” stands for “ Notice served: 
absent”. There was no declaration by the Court under O. 5, 
R. 19, Civil Procedure Code, that the notice was duly served. 
That this is not a due service for the purpose of creating 
constructive res judicata has been held in several cases. In 
Subramania Pillai v. Subramanta Atyar! the Court set aside a 
decree passed after such service. See also Abraham Pillai v. 





1. (1897) I. L. R. 21 Mad. 419: 8 M. L. J. 84. 
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Donald Smith! and Baldeodas Lohia v. Subkarandas Goenka’. 
In Sundararajulu Naidu v. Narayanaswami Naidu3 Srinivasa 
Aiyangar, J., in a case very much like the present, held that 
where on the basis of service the rule of constructive res judi- 
cata was sought to be availed of, such service must have been 
declared to be sufficient. This decision was followed by Bards- 
well, J., and myself in Ashagappa Chetti v. Ramanathan 
C hettsars and we distinguished in that case the one which 
has been quoted now for the appellant, namely, Mahomed 
Meera Rowther v. Kadir Meera Rowther’. In that case 
there was a petition to set aside a sale for want of proper 
service of an attachment notice. Nusur Mahomed v. Kasbaié 
referred to in that case and In re Sri Krishna Doss, a 
case of refusal of notice, do not deal with the question 
of constructive res judicata in execution applications. In 
Farangu v. Hari Kishan’ the Court held that the acceptance of 
the service of such summons by the Court which issued it 
without any declaration was not conclusive on the matter of 
the service. Gyanammal v. Abdul Hussain Sakib? also allows a 
party to allege that the notice was not duly served on him when 
stich service was sought to be used against him for the purpose 
of constructive res judicata. It was remarked in Subramania 
Atyar v. Raja Rajeswara Dorai10 that the principle of construc- 
tive res judicata should be very cautiously applied to execution 
proceedings, especially where there is any indication that 
improper services were being attempted and then the execution 
dropped in order that such notice may afterwards be argued as 
res judicata on the question of limitation. Both the Lower 
Courts have found as a maiter of fact in this case that there 
was no proper service and that therefore the lst defendant had 
no opportunity of raising the plea of limitation. 

In the result the second appeal fails and is dismissed with 
costs. 





K. C. Appeal dismissed. 
1. (1906) I. L. R. 29 Mad. 324 2. (1924) I. L. R. 52 Cal 179 at 186 
3. A. L R 1927 Mad. 813. 4. (1932) 64 M. L. J. 629. 
5. 1914 M. W. N. 63 6. (1886) I. L. R. 10 Bom. 202 
7. (1908) 19 M. L. J. 31. 8. ÀA. L R. 1929 Lah. 334. 
9. (1931) L L. R. 55 Mad. 223:61 M. L. J. 920. 


10. (1916) L L. R. 40 Mad. 1016. 





missioner of 
Income-tax, 
Madras. 


640 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


[FULL BENCH. |] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—Sır Horace Owen Compton BEASLEY, Kt., 


Chief Justice, Mr. JUSTICE CORNISH AND MR. Justice Barns- 
WELL. 


The Madras Provincial Co-operative 


Bank, Ltd., Madras .. Petitioners (Assesse) 
v. 
The Commissioner of Income-tax, 
Madras .. Respondent. 


Income-tax Act (XI of 1922), Ss. 8 and 10—Government of India 
Notification under S. 60, dated 25th August, 1925—“Profits of any Co-ope- 
rative Soctety"—Interest from securities, if included theretn—tInterpretation 
of Statutes—Meaning of words—Continnous practice followed by legisla- 
tion—Reference to—Permissibuity. 


The objects of the Madras Provincial Co-operative Bank were (i) to 
collect funds for financing Co-operative Societies, (i) * " » (114) to 
purchase and sell Government Promissory Notes, and (#v)to carry on general 
business of banking. Its income was derived, inter alia, from interest on 
investments in Government securities. It was contended for the assessee 
that the purchase and sale of Government Promissory Notes having been 
found by the Income-tax Authority to be a part of its business, the interest 
derived therefrom constituted “the profits of a Co-operative Society” exempt- 
ed from income-tax by the Notification of the Government of India, dated 
the 25th August, 1925. 


Held, that the word “profits,” as a subject of taxation, was distinct 
from, and did not include, interest on Government securities and that suck 
interest was not exempted from income-tax under the Notification. 


_ Norwich Union Fire Insurance v. Mayes, (1896) 3 T. C. 457 and 
Liverpool and London Globe Insurance Company v. Bennett, (1913) A. C. 
610: 6 T. C 327, distinguished. 


Commissioner of Income-tax, Madras v. Madras Central Urban Bank, 
Lid., Mylapore, (1928) I. L. R. 52 Mad. 640: 56 M. L. J. 481:3 I. T. C 357 
(F.B.), referred to. 


In interpreting the word “profits” in the Notification, the continuous 
practice that had previously obtained treating the “profitsof a business” and 
“interest on securities” as distinct subjects of taxation, can be referred to, 


Case stated by the Commissioner of Income-tax, Madras, was 
as follows :— 


In accordance with the High Court’s order quoted above I 
have the honour to refer the following case for the decision of the 
Hon’ble the Judges of the High Court under S. 66 (3) of the 
Indian Income-tax Act (XI of 1922) (hereinafter referred to as 
the “Act”). 





` *O.P. No. 44 of 1932. 5th January, 1933. 
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2. The petitioner, the Madras Provincial Co-operative 
Bank, Ltd. (formerly known as the Madras Central Urban 
Bank, Ltd. and hereinafter referred to as the ‘‘ Society”) is 
an Urban Society registered under the Co-operative Societies Act, 
1912 (II of 1912). The main objects of the Society as set out in 
its bye-lawsare: (1) to collect funds for financing Co-operative 
Societies, (2) to serve as the Provincial Apex Bank for the 
province of Madras, (3) to purchase and sell Government 
Proygussory Notes (this clause was introduced on 21st December, 
1929, while the appeal against the assessment for 1928-29 was 
pending), and (4) to carry on general business of banking 
not repugnant to the provisions of the Co-operative Societies Act 
and the rules framed thereunder for the time being in force. The 
Society derives income (i) from interest on the loans and 
advances made mainly to Central Banks and depositors, (ii) from 
interest on investments in Government securities, (i#) from 
interest on deposits, and (tv) from commission and fees. 


8. Tul the year 1927-28, the Society was being assessed on 
its income from interest on securities and deposits, as the other 
income was exempt from assessment under the Notification of 
the Government of India, dated 25th August, 1925, under S. 60 of 
the Act (copy of which is filed, marked Ex. A). At the time of 
iis assessment for 1927-28, the Society contended that its entire 
income was exempt from income-tax by virtue of the notification 
mentioned above. I accepted the Society’s contention regarding 
interest on deposits but held that interest on securities was not 
covered by the terms of the notification mentioned above. This 
point was therefore referred to the High Court and it decided the 
question against the Society in O. P. No. 202 of 1928. The judg- 
ment of the High Court is reported in Commissioner of Income- 
tax, Madras v. Madras Central Urban Bank, Lid., Mylapore), In 
1928-29 and 1929-30 the Society was assessed on its income from 
interest on securities. 


4. For the assessment of the year 1930-31 (“ previous year,” 
year ending 30th June, 1929) in response to a notice issued under 
S. 22 (2) of the Act, the Society filed a ‘nil’ return of income. 
It contended that its entire income was exempt under the Notifica- 
tion of the Government of India, dated 25th August, 1925, 
mentioned in paragraph 3 above and that therefore it was not 
liable to be assessed atall. The Society, however, in response to 
the notices issued under Ss. 22 (4) and 23 (2) of the Act, 
furnished the Income-tax Officer with the details of its income 


- ——_ 


1. (1928) LL.R. 52 Mad. 640; 56 M.L.J. 481:3 LT.C. 357 at 360-362 (F.B.). 
R—81 x 
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from Government securities (both tax-free and taxed at source), 
of its borrowed capital and the average rate of borrowing for the 
purpose of calculating the allowance on account of borrowed 
capital. (This allowance is granted under the executive instruc- 
tions of the Government of India contained in paragraph 28 of 
the Income-tax Manual.) On the basis of these details the 
Income-tax Officer computed the income from tax-free and taxed 
securities and the total and taxable income of the Society, as 


follows :— Rs, ° 
Tax-free securities F 29,855 
Taxed securities .. “26,955 

Total income pä 56,810 
Deduct Tax-free securities i 29,855 
Taxable income nS 26,955 


The Income-tax Officer overruled the Society’s contention on 
the ground that it had been examined and rejected in the years 
preceding 1930-31. He therefore levied income-tax and super- 
tax on the above basis. 


5. The Society appealed to the Assistant Commissioner 
Taising the same contention as before the Income-tax Officer. 
The Assistant Commissioner overruled the Society’s contention 
for the reasons stated in his appeal order relating to the assess- 


ments for the years 1928-29 and 1929-30, copies of which are 
filed, marked Ex. B. 


6. The petitioner then filed an application before me under 
S. 66 (2) of the Act and required me to state a case and refer a 
question for the decision of the High Court. I declined to do so 
on the ground that no question of law arose in the assessment 
(1930-31) in view of the High Court’s prior decision on the facts 
now put forward. Acopy of my order is filed, marked Ex. C. 

7. The petitioner thereupon moved the High Court under 
S. 66 (3) of the Act and in its order, dated 3rd May, 1932, the 
High Court has directed me to state a case and refer the follow- 
ing question :— 

Question. “Whether on the finding that investment in Government 
securities forms a necessary part of the business of the assessee, the sum of 
Rs. 56,810 forms “the profits of any Co-operative Society’ within the mean- 
ing of the Notification of the Government of India, dated 25th August, 1925.” 

8. The question is based on the Assistant Commissioner’s 
finding in Ex. B, viz., that investment in Government securities 
forms a necessary part of the business of the Society. No new 
facts, other than those-that were before the Assistant Commis- 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 645 


deposits, and (4) from commission and fees. The money used 
to purchase Government Promissory Notes is the money collect- 
ed by the Society in excess of the money required to finance 
Central Banks and depositors. The assessees claim that the 
dividends received from investments in Government securities 
are the profits of the Society and are, therefore, under the 
Government of India Notification exempt from payment of 
incdme-tax. This claim is based upon the contention that the 
purchase and sale of Government Promissory Notes is part of 
the business of the Society and that the Assistant Commissioner 
of Income-tax has found that such investment isa necessary 
part of the business of the Society. The bye-laws of the Society 
were amended on the 21st December, 1929, by the inclusion of 
object 3 to bye-law No. 1, namely, “to purchase and sell Govern- 
ment Promissory Notes”. It is argued that the purchase and 
sale of Government Promiissory Notes, therefore, is a part of 
the business of the assessee and that the profits derived from 
such purchase and sale are the profits of the Society. With 
regard to this argument, the interest derived from such securi- 
ties must, of course, be taken as an item of receipt in arriving at 
the Society’s profits and gains from the business but it does not, 
however, follow from this that the interest isa profit of the 
Society. ' 

It is contended by the Commissioner of Income-tax that 
interest on Government securities has always to be taxed under 
S. 8 of the Indian Income-tax Act, whereas the profits of a 
business have always to be taxed under S. 10 of the Act and 
that it is the latier profits alone that are exempt under the 
notification. The Indian Income-tax Act in S. 6 states the 
heads of income chargeable to income-tax as follows :— 


l. Salaries, 

2. Interest on Securities. 
3. Property. 

4. Business. 

5. Professional earnings. 
6. Other sources. 


In respect of these the tax is payable on (4) under S. 7, on 
(it) under S. 8, on (iii) under S. 9, on (iv) under S. 10, on 
(v) under S. 11 and on (vi) under S. 12. Thus all the six 
sources of income are dealt with by separate sections. S. 8, as 
before-mentioned, provides for the taxation of “ Interest on 
securities” and there is no other section which does; and it has 
been the custom ever since 1904, when the exemption of profits 
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similar to those contained in the Government notification came 
into force, to interpret the exemption as it has been in this 
instance; and it is argued that the observations of Lord 
Macnaghten in The Commissioners for Special Purposes of 
Income-tax v. Pemsell bear usefully upon this case. They are 
as follows :— 


“I cannot help reminding your Lordships, in conclusion, that the Income- 
tax Act is not a statute which was passed once forall. It has expiredp and 
been revived, and t1ecnacted over and over again; every revival 
and re-enactment isa new Act. It is impossible to suppose that on every 
occasion the Legislature can have been ignorant of the manner in which the 
tax was being administered by a department of the State under the guidance 
of their legal advisers, especially when the practice was fully laid before 
Parliament in the correspondence to which I have referred (‘Charities,’ 
1865). It seems to me that an argument in favour of the respondent might 
have been founded on this view of the case. The point of course is not that 
a continuous practice following legislation interprets the mind of the Legis- 
lature, but that when you find legislation following a continuous practice and 
repeating the very words on which that practice was founded, it may per- 
haps fairly be inferred that the Legislature in re-enacting the statute intended 
those words to be understood in their received meaning. And perhaps it 
might be argued that the inference grows stronger with each successive re- 
enaciment.” 


There is nothing new in the exemption contained in the 
Government notification. For years, the practice has been to 
interpret “profits” as not including interest on Government 
securities. Since 1904 such interest has always been taxed 
under S.\8 and it is difficult to imagine that Government’s latest 
notification was intended to alter that practice. When an 
assessee is under a section of the Income-tax Act assessable to 
income-tax, it is for that person to show that he has been 
exempted; and in my view, the assessees here have failed to 
show that it was the intention of Government to exempt such 
interest. The mere fact that the bye-laws of the Society have 
recently been amended making the purchase and sale of 
Government Promissory Notes one of its main objects does not, 
in my view, alter the position. It is conceded that for years 
this Society has, even in the absence of such a byc-law, been 
investing its surplus collections in Government securities and 
that the interest received has been assessed to income-tax. An 
attempt was made recently by this Society to challenge that 
position in O. P. No. 202 of 1908 reported in Commissioner of 
Income-tax, Madras v. Madras Central Urban Bank, Ltd., 
Mylapore. There the meaning of the same notification 





——€ 


1. (1891) A. C. 531 at 591, 
2. (1928) I. L. R. 52 Mad. 640: 56 M. L. J. 481:3 I. T. C. 357 (F. BJ). 
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had to be considered by a Full Bench of which I was 
myself a member. In that case, under orders of Govern- 
ment the Society was bound to keep 40 per cent. of itd 
total liability under call deposits in a liquid or fluid form and 
instead of keeping these fluid assets in their safe or till it kept 
them in as nearly a fluid form as possible in Government secu- 
rites upon which as in the present case they received interest. 
It “was claimed by the Society that this was a part of the 
business of the Bank and that unless this interest was received 
the activities of the Bank would be seriously handicapped— 
exactly the same contention has been put forward here—and it 
was held that this investment in Government securities was not 
a part of the business of the Bank but that such investment fell 
under S. 8 of the Act. In the course of the judgment 
reference is made to some English decisions, two of which 
were relied upon here by Mr. Subbaroya Aiyar for the 
assessees, Viz., Norwich Union Fire Insurance v. Magee! and 
Liverpool and London Globe Insurance Company v. Bennetta. 
In the former case the Company besides carrying on business in 
the United Kingdom carried on business in America and else- 
where. The laws of the United States in reference to the 
carrying on of insurance business there required the mainte- 
nance of a reserve fund there and in order to provide that 
reserve fund investments were made and interest earned. It 
was Clear that the business of insurance could not be carried on 
in America without those investments being made there and it 
followed that the interest on those investments necessarily 
made for the purpose of the trade was part of the gains of that 
trade. As appears from the judgment in that case the Company 
did not invest in those foreign securities for the sake of invest- 
ment or for the sake of making profit by those investments but 
for the sake of having a fund invested in America to answer 
the requirements of the American law. In the latter case the 
Company carried on business at home and abroad. As in the 
former case, by the laws of certain of the foreign countries in 
which it conducted its business the Company was required to 
deposit with the Governments of those countries certain sums 
of money and to invest those sums in accordance with the local 
laws. The Company also voluntarily invested certain other 
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sums. It was held that interest on both classes of investments 
was assessable as being part of the business. As is observed 
in the judgment of the Full Bench, Hamilton, J., held that the 
voluntary investments were not for the sake of investments but 
for the sake of having a fund abroad readily realisable to meet 
the liabilities of their business and that the making óf the 
investments was just as much part of their mode of conduoting 
the business as the taking of risks and in the event of'ihe 
current account at the Bank being insufficient to meet the labi- 
lities all the investment funds might have to be called upon at 
some time or other. The object of the investment was to 
extend the business, so the making of them was part of the 
business. This the Full Bench held clearly distinguished 
Liverpool and London Globe Insurance Company v. Bennettl 
from the case before them. The Full Bench judgment goes 
on as follows :— 


“It seems to me impossible, at least without a great deal more informa- 
tion than has been presented to us, to say that these investments of more or 
less amounts for a longer or shorter time on the part of the Bank in order to 
prevent their fluid assets from lying absolutely idle in their coffers, formed 
part of the business of the Bank. It seems to me that they are in the same 
position as any private person who with a large credit balance in his private 
account desires to put it into a remunerative form which shall at the same 
time be readily realisable and therefore invésts for shorter or longer periods 
in Government paper”. 


and further: 


“The obligation on the Bank to keep 40 per cent. of its total liabilities in 
a fluid form 1s in consequence of an administrative order of Government and 
does not oblige them, although it may permit them, to invest the fund at all, 
and it seems to me that as they are to hold the fund in readiness to meet 
some particular liability which is specified, it cannot be said to be part of 
their business as a Bank to invest these liquid assets in the interval.” 


It seems to me that no new facts are present now. The 
Society has continued to do that which it was then doing. No 
one suggests that the purchase and sale of Government Pro- 
missory Notes by the Society was, before the amendment of its 
bye-laws, ultra vires, and, in my opinion, the amendment does 
not in the least alter the position as it was at the time of the 
Full Bench decision already referred to. 

For these reasons, in my opinion, the question referred 
to us must be answered in the negative. The assessees 
must pay the costs of the Commissioner of Income-tax, 
Rs. 250. 





1. (1913) A. G 610: 6 T. C 327. 
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Cornish, J.—I am of the same opinion. I think there is 
no real substantial distinction between this case and Commis- 
sioner of Income-tax, Madras v. Madras Central Urban Bank, 
Lid., Mylaporel. The exemption from income-tax given by 
the Notification is to the profits made by the petitioner from its 
business of a Co-operative Bank. Unless, therefore, the 
interest derived by the Bank from its money invested in 
Govtrnment Promissory Notes can be regarded as profits from 
the business carried on by the Bank it will not be exempt from 
tax. The petitioner relies on R. 1 of the Bye-laws which states 
that one of the main objects of the Bank is “to purchase and 
sell Government Promissory Notes”. Taking this to mean 
that the Bank has been empowered to deal in Government 
Promissory Notes as part of its business, I should say that any 
profits made by the Bank from the purchase and sale of these 
securities on its own account or as broker for a constituent 
would be profits from the business of the Bank and exempt 
from tax under the Notification. But in the case before us 
nothing else appears except that the Bank has invested part of 
its funds in Government Promissory Notes and derived 
interest therefrom. If there was no opportunity of employing 
the money by lending it out to Central Banks (which is by 
R. 12 of the Bye-laws declared to be the primary purpose for 
which the Bank’s funds are to be utilized), or by lending it to 
shareholders or constituents of the Bank (which the Bank is 
authorized to do by R. 13), the prudent course would un- 
doubtedly be to invest the money in some easily realizable 
security. But there is nothing peculiar to the business of 
banking in taking this course. Asa matter of construction of 
the bye-laws I hardly think that an investment in Government 
Promissory Notes of money lying idle in the Bank can be 
deemed to be one of the declared objects of the Bank. The 
petitioner having failed to show that the investment was made 
for carrying out some purpose for which the Bank has been 
founded, the only ground, as it seems to me, on which the 
interest from the investment might be held to be profits from 
the business disappears. 


Bardswel, J.—I agree that the interest derived by a Co- 
operative Bank from its investments in Government securities 
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is not to be regarded as part of the profits of its business qua 
such Bank. I would take it that the exemption is meant as an 
encouragement to the employing of as much capital as possible 
for the financing of Co-operative Societies and so extending 
the scope of Co-operation. The investing of money in Govern- 
ment securities does not further the cause of Co-operatidn but 
is only a means of keeping from lying idle funds that cannot 
immediately be used for such a purpose. . 
S.R Reference answered tn the negatiive. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR Horace OWEN Compton BEASLEY, Kt., 
Chief Justice AND Mr. JUSTICE BARDSWELL. 


Ignatia Brito and others .. Appellaniss 
Y. 
T. P. Rego and others .. Respondents. 


Document— Construction—Tests as to a whl and deed of settlemeni— 
E.vecutant reserving a life-estaie on some ttenis of the properttes—Whether 
reservation of life-estate rendered it otherwise than a deed of settlement. 


A primary test of whether any particular document is a will or not is 
whether or no itis revocable. If it is irrevocable then it cannot bea will: 
Rajammal v. Authtammal, (1909) I. L. R. 33 Mad. 304 : 20 M. L. J. 519 and 
Mussit. Sita Koer v. Munsht Deo Nath Sahay, (1904) 8 C W. N. 614. 


Another test is that of whether a document confers an immediate right 
to property: Mukammad Abdul Ghani v. Fakhr Jahan Begam, (1922) L. R. 
49 L A. 195: I. L. R 44 AlL 301: 43 M. L. J. 453 (P. C). 


Even the reservation of a life-estate by the settlement does not render 
the instrument the less a settlement: Rajammal v. Anthiammal, (1909) I. L. 
R. 33 Mad. 304 : 20 M. L, J. 519. 


Where an executant of a deed of settlement of his properties on his 
children, stamped and registered as such, had reserved to himself possession 
with rights of enjoyment of some items for his maintenance but he made it 
clear that he was retaining no right of ownership in those items as the docu- 
ment recited “I have by this document established and given you right to 
items 1 and 2” and went on to say that his retention of enjoyment, which was 
to be along with his wife, was to be “without in any circumstances incurring 
debts on their security” and it further set out that a right to his wife and 
children in those two items “ has been established by the document ” while as 
to the properties generally it recited “if the properties covered by the deed of 
settlement are alienated debts, etc, incurred on this security, you shall be 
entitled to get possession of and enjoy them as you please according to the 
terms of settlement after getting cancelled such alienation and security 
bonds,” 


Held, that the recitals clearly indicated that the disposition of property 
was to take effect at once and was irrevocable. Hence the document was 
not a will but a deed of settlement. 





*L. P. As. Nos. 17 to 19 of 1932. 25th Jauuary, 1933. 
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Appeals preferred to the High Court under Clause 15 of 
the Letters Patent against the judgment of the Honourable 
Mr. Justice Curgenven, dated 1st December, 1931 and made in 
A. A. A. O. Nos. 193, 195 and 194 of 1930 preferred to the 
High Court against the orders of the District Court of South 
Kanara, dated 25th August, 1930 and made in A. S. Nos. 260, 
255 and 188 of 1929 preferred against the orders of the Court 
of the-District Munsif of Mangalore, dated 20th June, 1929 and 
26th March, 1929 and made in R. E. P. No. 205 of 1929 in O. 
S. No. 358 of 1926, R. E. P. No. 124 0f 1929 in O. S. No. 214 


of 1927 and R. E. P. No. 917 of 1928 in O. S. No. 569 of 1926- 


respectively. 


T. M. Krishnaswamt Aiyar for J. A. Pinto for appellants. 
B. Sttarama Rao and K. Y. Adiga for respondents. 


The Court delivered the following 


JupGMENTS. Bardswell, J.—The point to be decided is 
whether the document, Exhibit I, executed by John Joseph Brito 
on the 18th February, 1913, is to be taken as a will or as a deed 
of settlement. If it is a will then the appellants, who are his 
children, are his legal representatives, and their two-thirds share 
in his properties can be proceeded against in execution of 
decrees that have been obtained against him by the respondents. 
If, however, it is a deed of settlement, by which a present estate 
was conferred upon the appellants during their father’s 
life-time, then the properties cannot so be proceeded against in 
execution. 


The Trial Court held that Exhibit I was a deed of settle- 
ment, but on appeal the District Judge of South Kanara held 
that it was a will, and this finding has been upheld by 
Curgenven, J.,on second appeal. In their view the main pur- 
pose tor which the document was executed by J. J. Brito was 
to make arrangements for the disposal of his property after his 
death. It is pointed out that the wife is to get one-third of 
the property which is the share which she would receive in the 
case of an intestacy and that it is the wife who is to divide the 
properties among the children just as if she were an executrix; 
but most emphasis is laid on the fact that the document 
provides for the children’s share to be divided, not only among 
the four children then living, but also among other children 
whom the wife might in the future bear to the executant; so 
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that the share which each child was to have would not be 
ascertained till after the executant’s death. 


Exhibit I is styled as a deed of settlement and has been 
stamped and registered as such. A will need not be written on 
stamp, neither need it be registered, while its registration 
costs less than the registration of a deed of settlement. Had 
the executant intended the document to be a will, he would 
hardly have undergone this extra expenditure, besides which it 
has been laid down in Mahadeva Iyer v. Sankarasubramania 
Tyer1 and reiterated in Gangaraju v. Somanna’ that where an 
instrument is a deed in form there must be something very 
special in the case to justify its being treated as testamentary 
in character. Nowa primary test of whether any particular 
document is a will or not is whether or no it is revocable. If 
it is irrevocable, then it cannot be a will. This has been pointed 
out in Rajammal v. Authtammals and Musstt. Sita Koer v. 
Munshi Deo Nath Sahays. Another test is that of whether a 
document confers an immediate right to property as has been 
pointed out by the Privy Council in Muhammad Abdul Ghani 
v. Fakħr Jahan Begam’. Even the reservation of a life-estate 
by the settlement does not render the instrument the less a 
settlement as is remarked in Rajammal v. Authtammals 
already referred to. In Exhibit I the executant has reserved 
to himself possession with rights of enjoyment of items 1 and 
2 for his maintenance, but he makes it clear that he is retaining 
no right of ownership in these items as the document recites “I 
have by this document established and given you right to items 
Nos. 1 and 2” and goes onto say that his retention of enjoy- 
ment, which is to be along with his wifc, is to be “without in 
any circumstances incurring debts on their security”. It further 
sets out that a right to his wife and children in those two items 
“has been established by this document,” while as to the pro- 
perties generally it recites “if the properties covered by this 
deed of setilement are alienated debts, etc., incurred on their 
security, you shall be entitled to get possession of and enjoy 
them as you please according to theterms of settlement after 
getting cancelled such alienations and security bonds”. These 


TG, a O 
a man, 


1. (1908) 18 M. L. J. 450. 
3 (1909) I. L. R. 33 Mad. 304: 

4. (1904) 8 C W. 
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recitals clearly indicate that the disposition of property was to 
take effect at once and that it was to be irrevocable. It is con- 
tended for the respondents that the provision as against 
alienations was only against alienations by way of security for 
debts and not as against other possible alienations, but that is 
not the way in which it runs while the contention is against the 
whele tenor of the document. I take it that the proper view is 
that, having disposed of his properties, the executant wished to 
show how absolute that disposition was by setting out that he 
could not even incur debts on their security. Curgenven, J., has 
felt a difficulty about this provision but has got over it by 
remarking “It may be said that the penalty which the executant 
imposed upon himself was in the circumstances very unlikely to 
be enforced and was of little practical importance compared 
with the dispositions of a testamentary character’. I do not 
think that such a very clear provision can be brushed aside so 
lightly. Reference has been made by the learned advocate for 
the respondents to the Privy Council decision in Udai Raj 
Singh v. Bhagwan Bakhsh Singh1 in which it was held that a 
document which had been registered as a deed was in fact a will 
in spite of a clause in it that the executant had relinquished all 
rights and proprietorship. That clause was explained away on 
the ground that it was probably to guard against the inter- 
ference of certain relatives with whom, it was said, he had a 
blood feud. In like manner it is suggested that the provision 
against alienation in Exhibit I was meant merely to protect the 
property against creditors but it is not shown that this sugges- 
tion has any basis. I find it clear that the document not only 
makes an immediate disposition of the executant’s properties 
but also that it was by its terms irrevocable. 


Thus Exhibit I satisfies the main tests by which it can be 
seen whether any document is a will or a document of some 
other character. On the other hand the point of its making 
provision for children that may be born in future is not one of 
such importance by way of a test. It is conceded that provision 
for unborn children can be made in a deed of settlement and 
there was such a provision in the document which was found in 
Mussit. Sita Koer v. Munshi Deo Nath Sakay? to be not a will 
but a deed of settlement. The fact that the wife has to perform 
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functions such as might be performed by an executor under a 
will is not, by itself, enough to make the document a will. It is 
pointed out that recitals in Exhibit I show that the executant 
apprehended that he might not live much longer, but this 
apprehension would be as good a reason for his wishing to 
make an immediate disposition of his property as for his 
wishing to dispose of it by will. r 

No doubt a document may be a will even if it is nòt so 
styled. Decisions have been quoted as to this: Lakshmi v. 
Subramanyal, Udai Raj Singh v. Bhagwan Bakhsh Singh? and 
Fielding v. Walshaw8. In the last mentioned case the exe- 
cutant had expressly told the writer of the document that he 
had no intention of making a will. In none of these cases does 
there appear to have been any provision as to irrevocability. 
Nor was there any such provision in the document in question 
in the Privy Council case, to which Curgenven, J., has referred, 
in Thakur Ishri Singh v. Thakur Baldeo Singha. The reason 
why that document was held to be a will was that it was 
registered as a will, though styled as a “tamilknama” (deed of 
assignment) and stamped as such albeit not correctly; that it 
provided for the contingency of a child being born when as yet 
there was no child; and that it did not purport to give anybody 
any possessory or present interest until the death of the donor. 
The circumstances of that case are very different from those of 
the case now under notice. In the same decision it is remarked 
that, of course, if the document affects the property in the life- 
time of the executant, it cannot have a testamentary character. 

In my opinion Exhibit I is not a will but a deed of settle- 
ment. The appeals must, therefore, be allowed with costs to 
the appellants on this appeal and on the first and second appeals 
and the orders of the Trial Court must be restored with the 
modification that execution may proceed against the one-third 
share of the properties allotted to the wife who was a party 
to the decree. 


The Chief Justice.—lI agree. ý 
Ik. C. Appeals allowed. 


p—s 





1. (1889) I L. R. 12 Mad. 490. 
2. (1910) LR. 37 I. A. 46 : L L. R 32 AlL 227 :20 M. L. J. 458 (P.C.). 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon. | 


PRESENT:—Lorp TomLIn, LORD THANKERTON AND SIR 
GEORGE LOWNDES. 


Ram Raghubir Lal and others .. Appellanise 
. v. 
Thé United Refineries (Burma), Ltd. and 

6 others .. Respondents. 


Transfer of Property Act UV of 1882), Ss. 55 (4) (b) and 100— 
Civi Procedure Code (V of 1908), O. 34, R. 15—Limttation Act (IX of 
1908), Arts. 111 and 116—Decree in suit to enforce vendor's lien for unpaid 
purchase money—Vendee’s liability (for purposes of Art. 116, Limitation 
Act) arises upon a registered contract. 


If a suit to enforce the vendor’s lien for unpaid purchase money and for 
a personal decree against the vendee for the deficiency is decreed, the Court 
should, under S. 100, Transfer of Property Act, read with O. 34, R. 15, Civil 
Procedure Code, pass a preliminary decree for sale asin a suit on a 
mortgage. 


In the case of a registered conveyance by way of sale, the personal liabi- 
lity of the vendee (for the unpaid purchase money) arises, in virtue of such 
conveyance, upon a contract in writing registered within the meaning of 
Art. 116 of the Limitation Act. 


Tricomdas Cooverjt Bhoja v. Gopinath Jin Thakur, (1916) LR 441A. 
65: I. L. R 44 Cal 759: 32 M. L. J. 357 (P. C), followed. 


Judgment of the High Court, Rangoon, (I. L. R 9 Rang. 56), varied. 


Appeal No. 130 of 1931 from a judgment and decree, 
dated the 10th September, 1930, of the High Court, Rangoon, 
setting aside a decree, dated the 16th July, 1929, of the District 
Court of Hanthawady. 


The main question for determination in the present appeal 
was whether the 1st respondents, the United Refineries (Burma), 
Ltd., was entitled to recover the sum of two lakhs of rupees and 
interest from allor any of the appellants with a charge or lien on 
certain properties situate in the Hanthawady District. 

The material facts of the case are set out in the judgment of 
the High Court, Kkangoon, delivered by Carr, J. (Cunliffe, J., con- 
curring) and reported in Ram Ragubhir Lal v. The United 
Refineries (Burma), Lid.1 and also in the Board’s judgment. 


Upjohn, K.C., De Gruyther, K.C. and A. Pennell for 
appellants. 


K. Preedy for respondents. 


—— ee 
*P.C. Appeal No. 130 of 1931. 20th February, 1933. 
1. (1930) I. L. R. 9 Rang. 56. 
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20th February, 1933. Their Lordships’ judgment was 
delivered by 

Sir GEORGE Lownpgs.—On the 15th December, 1924, the 
first respondents (hereinafter referred to as the Company) 
agreed to sell to the firm of Kashi Vishwanath & Co. or their 
nominees or assigns certain immoveable property in the Hantha- 
wady District of Burma, comprising 330 acres of land andsthe 
buildings and plant of an oil refinery erected thereon. * The 
members of the said firm were the first two appellants before 
the Board and a third partner now deceased and represented by 
the fourth appellant. The consideration for the sale was set 
out in the agreement and included the sum of Rs. 2,00,000, 
which was to be paid three months after the 1egistration of the 
sale deed. l 

On the 15th January, 1925, the sale deed was executed by 
the company as vendors, the conveyance being made by the 
direction of the firm to the third appellant as their nominee. 
Neither the firm nor any member of it was a party to the deed, 
but the direction to convey to the third appellant was recited 
therein, and a declaration to that effect under the signature of 
the firm was appended thereto. It was also recited that in res- 
pect of the Rs. 2,00,000 a joint and several promissory note 
had been executed by the firm and the third appellant to secure 
payment of that sum three months after registration. 

The sale deed was registered on the 17th January, 1925, 
but the Rs. 2,00,000 was not paid, and on the 22nd September, 
1927, the third appellant entered into an agreement for the 
re-sale of the property to the second respondent. This sale has 
fallen through, and for the purposes of the present appeal the 
secoud respondent, who has not appeared and against whom no 
relief is sought, may be disregarded. 

On the 20th March, 1928, the company instituted a suit in 
the District Court of Hanthawady against the partners in the 
firm and the purchaser (the third appellant), praying a decree 
for Ks. 2,35,000, being the Rs. 2,00,000 above referred to with - 
interest to date, and in default of payment for sale of the pro- 
perty, with a personal decree against the defendants for any 
deficiency. This was based originally on an alleged equitable 
mortgage of the property by deposit of title deeds, but by 
subsequent amendment it was supported by claiming a charge 
for unpaid purchase money. 
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Various defentes were raised to -the suit, but the only 
question of substance now material is as to the personal liability 
of members of the firm, t.e., appellants 1, 2 and 4. The claim 
to an equitable mortgage was not established, but both Courts 
in Burma affirmed the charge for Rs. 2,35,000 in respect of 
unpafd purchase money, and the propriety of this decision has 
not,been seriously disputed before the Board. The question of 
the” promissory note has also gone out of the case, as it was 
found not to be properly stamped and therefore inadmissible in 
evidence. The only other question raised on the appeal was as 
10 limitation and it will be dealt with later. 


The District Judge thought it sufficient to pass a decree in 
favour of the company merely declaring that it had a vendor’s 
lien over the property in suit and awarding costs against the 
defendants. From this decree an appeal was taken to the High 
Court by the present appellants, and the ¢ompany filed cross- 
objections claiming tnter alia sale of the property and a 
personal decree for any deficiency. After a remand and a 
further finding by the District Judge on a question not now 
material, the learned Judges of the High Court delivered their 
final judgment on the 10th September, 1930. They affirmed 
(as already stated) the finding of the District Judge that the 
company had a vendor’s lien over the property for -the 
Rs. 2,00,000 with interest, but they set aside his decree as in- 
sufficient, and substituted a decree in the company’s favour for 

“(1) Rs. 2,35,000 (Rupees two lakhs and thirty-five thousand only) with 


further interest at 6 per cent. per annum from the date of. suit to the date of 
realisation, charged on the property in suit. 


(2) For the sale of the said property should the amount of the decree 
not be paid; 


(3) For a declaration that the pipo nd ent aan company’s charge 
over the property takés priority over any interest of the 4th appelant =N 
defendant—company in the said property; and 


(4) For a personal decree against the 1st, 2nd, ard and 5th appellants 
—Ist, 2nd, 3rd and 5th defendants—for any portion of the decretal amount 
which may not be satisfied out of the sale proceeds of the property.” 


They also gave thé company their costs -in both Courts against 
ihe same parties.. < 


It has been brought to ace Lordships’ notice that under 
S. 100 of the Transfer of Property Act, 1882, read with O. 34, 
R. 15 of the Code of Civil Procedure,. the Court should have 
passed a preliminary decree for sale as in a suit on a-mortgage, 
but no objection has been taken to the decree ot this score, and 

R—83 : 


P.G 


-Ram Raghu- 
bir Lal 
v. 
The United 
Refineries 
(Burma), 


ae 


Sir George 
Lowndes. 


658 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


as their Lordships are informed that the property has already 
been brought to sale, they do not think it necessary to lay 
stress upon this apparent irregularity. 

The only part of the decree to which serious objection is 
taken by the appellants is sub-head (4), whereby a personal 
liability for the anticipated deficiency is laid upon all the ptesent 
appellants. It is contended that though this order may be 
justified (subject to the question of limitation) in the case of 
the third appellant, the nominee purchaser, there is no Suah 
tight against the other appellants who represent the firm of 
Kashi Vishwanath & Co. 

The determination of this question depends in their 
Lordships’ opinion upon the construction of the sale deed. The 
members of the firm were not parties to it and merely directed 
the vendors, as they had a right to do under the original agree- 
ment, to convey to the third appellant. The learned Judges of 
the High Court seem to have affirmed the liability of appel- 
lants 1, 2and 4 merely by reason of the statement appended to 
the deed declaring the third appellant to be the nominee of the 
firm as purchaser and consenting to the conveyance to him. 
Their Lordships are unable to give this effect to the statement 
in question. Under the original agreement the company had 
bound themselves to accept as purchaser either the firm ora 
person nominated as such by the firm, and there was no provi- 
sion that in the case of a nominee the firm were to remain 
liable for the balance of the purchase money. The conveyance 
was made to the third appellant as purchaser, reciting that the 
agreed part of the consideration had been made good by him, 
and that-he was ready and willing to pay the outstanding 
balance of Rs. 2,00,000. Their Lordships can read this only as 
a substitution of the third appellant for the firm, and as 
leaving no liability upon the other appellants. They are there- 
fore of opinion that the decree of the High Court was wrong 
in declaring the personal liability of aei l, 2 and 4 for 
the anticipated deficiency. 


The question of limitation may be shortly disposed of. 
Having regard to the conclusion at which their Lordships have 
arrived above, the only question is whether the claim for a 
personal decree against appellant No. 3 was out of time. No 
issue as to limitation was raised in the District Court, but the 
matter was dealt with at length in the judgment of the High 
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Court. The learned Judges held that the liability of the third 
appellant arose, in virtue of the conveyance, upon a contract 
in writing registered within the meaning of Art. 116 of the 
Limitation Act, and that the six years period allowed by that 
article applied, with the result that ihe suit was well within 
time.* Their Lordships think that, having regard to the judg- 
ment of this Board in Tricomdas Cooverji Bhoja v. Gopinath 
Jiu’ Lhakuri, this view was manifestly correct. It is therefore 
unnecessary for them to consider the applicability of Art. 111, 
by which a shorter period is prescribed, and upon which reliance 
is placed for the company in a case where (as here) no time 
was fixed for completing the sale and the purchase money in 
question was not payable until some date after conveyance of 
the property. 

For the reasons appearing above, their Lordships think 
tbat a personal decree should only have been passed against the 
third appellant, and that the decree of the High Court should 
be varied by omitting from sub-head (4) thereof the reference 
to Ist, 2nd, and 5th appellants—Ist, 2nd, and 5th defendants, 
the references to the 5th appellant and 5th defendant being 
taken to cover the present 4th appellant. The order for costs 
must, they think, be varied in the same way, the costs of the 
company in both Courts being ordered to be paid by the 
3rd appellant only. There will be no order as to costs before 
this Board. 

Their Lordships will humbly advise His Majesty to this 
effect. 

Solicitor for appellants: J. E. Lambert. 

Solicitors for respondents: Holmes, Son & Pott. 


K. J. R. Decree varied. 





1. (1916) L. R 44 L A. 65: I. L. R. 44 Cal 759: 32 M. L. J. 357 (P, C). 
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PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner, 
Central Provinces. | 
PRESENT :—LORD ATKIN, Lorp THANKERTON, LORD 
MACMILLAN, SIR JOHN WALLIS AND SIR GEORGE LowNDES. 


Mahant Garuddas .. Appellants 
v. p 
Mahant Laldas and another .. Respondents. "e 


Hindu Law (Mitakshara School)—lInheritance—Whole bloodand half 
blood—Uncles—Preference of whole blood not confined to case of brothers 
and brothers’ sons, but of general application among sapindas of same 
degree of descent from common ancestor. 


= Under the Mitakshara, the rule of preference of the whole blood to 
the half blood applies to members of the same class, ie., to sapindas of the 
same degree ot descent from the common ancestor. It is not confined to 
brothers and their sons only. 


Held, accordingly, that as between paternal uncles of the propositus 
the whole blood exclude the half blood. 


Ganga Sahai v. Kesri, (1915) L. R42 L A177: LL. R 37 A. 545: 29 
M. L. J. 329 (P. C), followed. 


Suba Singh v. Sarafras Kunwar, (1896) I. L. R 19 AIL 215 (F. B); 
Sham Singh v. Kiskun Sakas, (1907) 6 C. L. J. 190; Nachiappa Gounden 
yv. Rangasams Gounden, (1914) 28 M. L. J. 1 and Jotindra Nath Roy v. 
Nagendra Nath Roy, (1931) L.R 58 I A. 372: 61 M. L.J. 442 (P. C), 
referred to. 


Judgments in Vithalrao v. Ramrao, (1899) I. L. R. 24 Bom. 317 and 
Shankar Baji v. Kashinath Ganesh, (1926) I.L. R 51 Bom, 194 (F. B.) 
(laying down that the preference of the whole blood to the half blood is 
confined to the case of brothers and their sons), overruled. 


Judgment of the Nagpur Judicial Commissioner's Court, reported in 
Laldas v. Gurudas, (1928) 24 N. L. R. 172 : A. L R. 1929 Nag. 2, reversed. 


Appeal No. 2 ef 1930 from a judgment and decree, dated 
the 14th July, 1928, of the Court of the Judicial Commissioner, 
Central Provinces,. which reversed a judgment and decree, 
dated the 30th September, 1926, of the Additional District 
Judge of Bilaspur. 

The principal question for determination on the present appeal 
was, whether the plaintiff-respondent (who was an uncle of the 
half blood) was excluded by the defendant-appellant (who was an 
uncle of the full blood) from inheriting the estate of his deceased 
nephew, Bhagwatdas, under the Mitakshara Law. 

The learned Judicial Commissioners, holding that under the 
Mitakshara the preference of the whole blood to the half blood in 
inheritance was restricted to the case of brothers and their sons 
only, decided against the present appellant. 


Parikh for appellant. 





“Pp. Cs Appeal No. 2 of 1930. ‘ 28th February, 1933. 
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De Gruyther, K. C. (with Wallach) for plaintiff-respond- 
ent. ; 
28th February, 1933. Their Lordships’ judgment was 
delivered by 

SIR GEORGE Lownpes.—The only question for determina- 
tion in this appeal is as to rival claims to succession under_the 
Hindu Law between uncles of the whole and of the half blood. 

“Fhe parties are Grihastha Gosains, known as Mahants, and 
afe governed by the Benares School of the Mitakshara. Their 
relationship will sufficiently appear by the following abbreviated 
pedigree in which names of females are printed in italics: 


Dularkwar r Lakhmidas = Phulkuar 
| 


| | | 
Laldas Bajrangdas. TE ETE jkuar Garuddas 


Bhagwatdas. 

The property in question consists of 28 villages ot the 
Iaka of Lormi in the Bilaspur District of the Central 
Provinces, which came to Ramkrishnadas on a family partition. 
On his death they passed to his son Bhagwatdas, who died 
without issue on the 30th November, 1912. The villages then 
went to his mother, Rajkuar, as his heir, and on her death in 
1914 to his paternal grandmother Phulkuar. She died on the 
23rd October, 1922, when the disputed succession opened, the 
rival claimants being Garuddas, the father’s brother of the 
whole blood, and Laldas and Bajrangdas, his half brothers. 
Garuddas obtained possession of the villages and Laldas sued 
him in the District Court of Bilaspur claiming a one-third 
share. Bajrangdas did not join in the suit but was brought in 
as second defendant. 

The District Judge, following a decision of a single Judge 
of the superior courti in his Province, held Garuddas alone to 
be entitled to succeed, on the ground that as between sapindas 
in the same degree of descent from the common ancestor, those 
of the half blood were excluded by those of the whole blood. 
The decision in question was based upon the judgment of this 
Board in. Ganga Sahai v. Kesril to which more particular 
reference will be made hereafter. The suit was accordingly 





1. The reference is to Narain v. Hamroji, (1924) 21 Nag. L. R. 
163.—K, J. R 
1, (1915) L. R. 42 LA. 177: I. L. R 37 AIL 545: 29 M. L. J.. 329 (P. C.). 
e 
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dismissed by the decree of the District Judge, dated the 30th 
September, 1926. 

Laldas appealed to the Court of the Judicial Commissioner. 
His appeal was heard by Hallifax and Mohiuddin, A.J.C., who, 
differing from the District Judge, held that as between uncles 
no preferential right attached to the whole blood, and that the 
parties were therefore entitled to share equally. They accprd- 
ingly set aside the decree of the Lower Court and passéd a 
decree in favour of Laldas for a one-third share of the property 
with costs. No corresponding relief was given to Bajrangdas 
on the ground, apparently, that he had paid no court-fee. The 
decree of the Appellate Court was dated the 14th July, 1928. 

From this decree Garuddas has appealed to His Majesty in 
Council. He is opposed by Laldas, the original plaintiff. 
Bajrangdas has not appeared. 

The material text of the Mitakshara, Ch. II, s. IV, para- 
graphs 5 and 6 is in the following terms :— 


“Among brothers such as are of the whole blood take the inheritance in 
the first instance under the text ‘to the nearest sapinda the inheritance next 
belongs,’ since those of the half blood are remote through the difference of 
cape If there be no uterine brothers those by different mothers inherit 

e estate.” 


The question is whether this text enunciates only an excep- 
tion to the general rule, confined to the case of brothers of the 
propositus, or whether it states a principle applicable to all 
sapindas in the same degree of consanguinity. The former 
view has been adopted by the Bombay High Court: Vithalrao 
v. Ramraol followed in 1926 by Shankar Bafi v. Kashinath 
Ganesh®; the latter, by the High Courts of Allahabad, Calcutta 
and Madras: Suba Singh v. Sarafras Kunwar8, Sham Singh v 
Kishun Sahat4 and Nachiappa Gounden v. Rangasamt Goun- 
den’. 

The learned Judicial Commissioners in the present case 
followed the earlier Bombay authority without considering the 
other cases above cited, though they were all elaborate and 
exhaustive judgments, and in the Allahabad and Madras cases 
were decisions of the Full Bench. 

The rival authorities were before this Board in Ganga 
Sahai v. Kesris, to which reference has already been made. The 





1. (1899) I. L. R. 24 Bom-317. 2. (1926) I. L. R. 51 Bom. 194 (F.B.). 

3. (1896) LL.R. 19 AIL 215 (F. BJ). t (1907) 6 C. L. J. 190. 
5, (1914) 28 ML L.J. 1 

6. (1915) L. R. 42 I. A. 177: I. L. R. 37 AIL 545: "29 M.L.J. 329 (P.C.). 
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decision in that case was that a paternal uncle of the half blood 
inberited in preference to the son of a paternal uncle of the 
whole blood, but Mr. Ameer Ali in delivering the judgment of 
the Board commented on Suba Singh’s casel and with 
reference to the passage from the Mitakshara above quoted he 
says tħat there seems to be “in principle” no reason to differen- 
tiata between the brother of the propositus and the brother of 
his father. He continues: 

* “ Having regard to the general scheme of the Mitakshara, their Lord- 
ships think that the preference of the whole blood to the half blood is con- 
fined to members of the same class, or to use the language of the High Court 


in Suba Singh v. Sarafras Kunwar! to ‘sapindas of the same degree of 
descent from the common ancestor.” 


Dealing with Ganga Sahats caset the learned Judicial Com- 
missioners thought it impossible to find in the judgment of Mr, 
Ameer Aliany approval “even by the most distant implication” 
of what may be called here for convenience the Allahabad 
doctrine. Their Lordships would themselves have come to the 
opposite conclusion. Had this not been intended the judgment 
could hardly have characterised the preference of the whole 
blood to the half blood as confined to members of the same 
class of sapindas; it would almost obviously have been referred 
to as confined to the case of brothers. 


The matter however is put beyond doubt by a more recent 
decision of this Board which was not available to the learned 
Judicial Commissioners: Jotindra Nath Roy v. Nagendra Nath 
Roys. That was a case between bandhus. Ganga Sahat’s case? 


was referred to and the passage quoted above from Mr. Ameer . 


Alis judgment was cited, clearly as laying down a rule of 
general application among sapindas, and the principle involved 
was held applicable even in the case of bandhus. From this it 
follows that as between paternal uncles of the propositus the 
whole blood will exclude the half blood. 


For the reasons given their Lordships are of opinion that 
the appellant is solely entitled as the heir of Bhagwatdas to the 
villages in dispute. They will therefore humbly advise His 
Majesty that the decree of the Appellate Court should be set 
aside, and that of the District Judge, dated the 30th September, 
1926, restored. The first respondent must pay the appellant’s 


1 (1896) I. L, R 19 AIL 215 (F. B.). 
2. (1915) L. R. 42 I. A. 177: I L. R 37 All. 545: 29 M. L. J. 329 (P. C). 
3. (1931) L. R. 58 L A, 372: 61 M. L. J. 442 (P.C). . 
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costs in the Judicial Commissioner’s Court and before this 
Board. 


Solicitors for appellant: T. L. Wilson and Co. 
Solicitor for plaintiff-respondent: H. S. L. Polak. 
K. J. R. ——— Appeal allowed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnrR. JUSTICE Jackson, Mr. JUSTICE SuRDA- 
RAM CHETTY AND Mr. JUSTICE MOCKETT. 
Vadlamannati Bala Tripura 
Sundaramma dtas Sunda- 
- ramma `.. Appellani* in both (Plaintif 
decree-holder) 


v. 

Abdul Khadar .. Respondent in both (2nd 
Defendani—2nd judgment-debtor 
tn C. M. A. No. 51 of 1929, De- 
fendant Judgment-debior im C. 
M. A. No. 52 of 1929). - 


Limitation Act (IX of 1908), S. 15 (1) and Art. 180—Executton—C olla- 
teral litigation—W kether the decree in such a litigation can be considered 
an implied order staying execution application—Esecuiton petition dismiss- 
ed for default on the part of decree-holder—Fresh application after three 
years from the date of last order—Whether can be taken as continuing or 
revitang original execution application. 


A mortgagee decree-holder filed an execution application for sale of 
mortgaged properties on 2nd October, 1922. It was dismissed on 16th 
January, 1923, owing to non-payment of batta for fresh sale notice as ordered 
by Court. Meanwhile third “persons filed a suit against both the mortgagor 
and mortgagee, alleging that the mortgaged properties belonged to a public 
religious endowment and were as such inalienable and be sought a declara- 
tion from the Court to suchan efiect. That suit was decreed a-day previous 
to the dismissal of the execution application. But on appeal the High Court 
reversed the decision of the Lower Court and dismissed the collateral suit on 
16th August, 1927. The mortgagee decree-holder putin another execution 
application after the termination of the said appeal on 23rd September, 1927, 
but it was dismissed as time barred. On the questions whether the decree in 
the collateral litigation would be tantamount to an injunction staying the exe- 
cution proceedings and whether the fresh application filed after three years 
would be taken to revive or continue the original application for execution 
filed by the decree~holder, ` 7 


Held, that in order to make the provisions of S. 15 of the Limitation 
Act apply to this case, ıt must be shown that a suit or application of the 
decree had been stayed by an injunction or order. If the decree-holder 
could not bring herself within the exemptions provided for in the Act, she 
could not escape the bar of limitation by pleading in equity an implied order 
or a collateral litigation which would render her proceedings futile. 





"A, A. Os, Nos. 51 and 52 of 1929. 14th September, 1932. 
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Somshikhar Swami Guru v. Skivappa Mallappa Hosmani, (1923) 76 I. 
C. 557 and Ram Bkarosay v. Sohan Lal, (1924) 82 L C. 1, followed. 


Saiyanarayana Brakmam v. Seethayya, (1926) L L. R. 50 Mad. 417: 52 
M. L. J. 396; Ammathayi Ammal v. Sivarama Pillai, (1924) 48 M.L J.74 
and Nagendra Nath Dey v. Suresh Chandra Dey, (1932) L. R. 59 I. A. 283: 
63 M. L. J. 329 (P. C ), relied on. 


Held also that since the earlier application for execution had been finally 
and properly dismissed for non-payment of batta and the later execution 
application was filed more than three years from the date of the order passed 
on the former one, it should be deemed to have been barred by limitation 
yndêr Art. 180 of the Limitation Act. 


In order to enable the later application to be treated as one in continua- 
tion or to revive the former one, there should have been no final disposal or 
there should have been a wrong dismissal on account of some obstacle which 
had existed but which had been subsequently removed 


Case-law reviewed. 


Appeals against the orders of the District Court of Kistna 
at Masulipatam, dated the 14th August, 1928 and made in 
E. P. No. 12 of 1928 and in E. A. No. 377 of 1928 in the said 
E. P. No. 12 of 1928 in O. S. No. 29 of 1918, respectively. 


N. Stvaramakrishna Atyar for appellant. 


Ch. Raghava Rao, A. Sundaram Atyar and V. Krishna 
M ohan for respondent. 


The Court delivered the following 


JupemENnTs. Jackson, J.—In E. P. No. 12 of 1928 the 
appellant, the mortgagee decree-holder in O. S. No. 29 of 1918, 
Masulipatam, applied to sell the mortgage security. He cited 
a previous application, dated 2nd October, 1922, and claimed to 
be in time because “the plaintiff was restrained by an injunc- 
tion from executing the mortgage decree, and the injunction 
was dissolved only on 16th August, 1927”. 


The Court accordingly ordered sale on 5th April, 1928, but 
stayed it upon the respondent judgment-debtor’s objection that 
the execution application was time barred, and finally by its 
order, dated 14th August, 1928, dismissed the application as 
barred by limitation. Hence the appeals. 


We do not find that the Court had debarred itself from 
going into the question of limitation by ordering sale. If it 
had been misled by the appellant into thinking that there was 
no question of limitation it did right to go into the matter 


before the execution was concluded. This disposes of C. M. 
A. No. 52. 
R—84 


Jackson, J. 
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The appellant no longer maintains that there was an in- 
junction as originally stated. But she argues that there was a 
decree, which in its effect was tantamount to an injunction, and 
which therefore attracted the provision of S. 15, Indian Limi- 
tation Act. The exact words of that section applicable to this 
case are: “In computing the period of limitation pres¢ribed 
for any application for the execution of a decree, the execution 
of which has been stayed by injunction or order, the day’ on 
which it was issued or made, and the day on which it was 
withdrawn, shall be excluded ”’. 


Eight months after the appellant obtained her decree 
certain worshippers impleading both the mortgagor and the 
mortgagee got it declared that the security of the mortgage 
was a religious endowment and not the property of the mort- 
gagor in the decree in O. S. No. 14 of 1920, Sub-Judge, 
Masulipatam, and it is this decree which the appellant asks us 
to treat as an order staying the execution of her prior decree, 
until it was set aside on appeal by the High Court on 16th 
August, 1927. 

The learned District Judge bas found that the petitioner 
was not restrained or prevented from executing her decree, and 
if she had applied for execution the Court could not have 


refused to execute. 


In our opinion this is correct. Suppose in a similar case 
the mortgagor was possessed of much property besides the 
mortgaged property. The decree-holder could put in his appli- 
cation for execution, sell the property with the blot on the title 
for what il was worth, or have it recorded that the property 
was legally extinct [see Chand Mall Babu v. Ban Behari Bose] 
and then apply for a personal decree; and to say that in these 
circumstances execution has been siayed, is to wrest the 
expression entirely away from its ordinary meaning. 


To maintain her argument the appellant must read stayed 
as inconvenienced, and it remains to see whether the case-law 
supports that interpretation. There appears to be no Madras 
case directly in point. The two Bombay rulings in Somshikhar 
Swami Guru v. Shivappa Malappa Hosmani® and Ram 
Bharosay v. Sohan Lal3 run on all fours with the present case 





1. (1923) I. L. R. 50 Cal. 718. - 2, (1923) 76 I. C. 357. 
3. (1924) 821. C. 1. 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 667 


and negative the appellants view. In regard to the institution 
of suits, not the execution of decrees, it is held in Satya- 
narayana Brahmain v. Seethayyal that no equitable grounds for 
the suspension of a cause of action can be added to the provi- 
sions of the Indian Limitation Act and a decree cancelling a 
prontissory note as fraudulent is no stay of a suit upon the 
note. This judgment does not seem to have been brought to 
thé gotice of the Bench in Lakshminarayana v. Lakshmipathi2 
and there the ruling is to the exact contrary—that the decision 
in the collateral suit was in substance one which prevented the 
filing of a suit upon the note. Two cases are cited by that 
Bench in support of its view: Pandey Satdeo Narayan v. 
Srimatt Radhey Kura3 and Satish Mohini Debya v. Pabna 
Bank, Lid.4 In the Patna case the decree-holder was ordered 
to furnish security for half a lakh before executing his decree, 
and that order is interpreted as one staying the execution; 
there is no question of collateral decrees. 

In Satish Mohini Debya v. Pabna Bank, Lid.4 it is also 
found that there is an order amounting to a stay. “ Execution 
was clearly stayed by the order of 27th May—the Judge struck 
off the execution case for the present.” Again, there is no 


question of a collateral decree, so Lakshminarayana v. 


Lakshmipathi® seems to stand alone, and of the two contradictory 
judgments we prefer Satyanarayana Brahmam v. Seethayyal as 
correctly stating the law. 

In Muthu Korakkai Chetty v. Madar Ammals the question 
was referred to a Full Bench whether the cause of action for 
delivery to which Art. 180, Indian Limitation Act, applies is 
suspended during the pendency of proceedings for the setting 
aside the sale, and this question attracted a general discussion 
of limitation covering a wide range. On p. 208 Sadasiva 
Aiyar, J., found that the sale was not finally approved till the 
proceedings to set it aside for fraud had terminated, a case 
very much on all fours with Baijnath Sahai v. Ramgut Singhs 
when a revenue sale was held to be finally confirmed after 
various proceedings. He then enunciates a principle under- 
lying this ruling “that whenever proceedings are being 





1. (1926) I. L. R. 50 Mad. 417: 52 M. L. J. 396. 
2. (1927) 53 AL L. J. 520. 3. (1919) 5 Pat L. J. 39. 
4. (1918) 47 L C. 907. 
5. (1919) I. L. R. 43 Mad. 185: 38 M. L. J. 1 (F. B.). 
6. (1896) L. R. 23 L A. 45: I. L. R. 23 Cal. 775 (P. C). 
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conducted between the parties bona fide in order to have their 
mutual rights finally settled, the cause of action for an applica- 
tion, the relief claimable wherein follows naturally on the 
result of such proceedings, should be held to arise only on the 
date when those proceedings finally settle such rights.” 


It can hardly be said that Baijnath Sahat v. Ramgut 
Singhi, and the other case cited, Mussumat Ranee Surno 
Movyee v. Shooshee Mokhee Burmonia3, lay down any Sych 
general proposition. These cases decide as a matter of fact 
that in certain circumstances a cause of action arose upona 
certain date, and it would be very dangerous to proceed as 
though their underlying principle contained a general proposi- 
tion of statutory force. 

The next case which is cited, Nrityamont Dassi v. Lakhan 
Chandra Sens, requires to be read with care. As stated in the 
opening sentence it is a general concurrence with the judgment 
under appeal, reported in Lakhan Chunder Sen v. Madhusudan 
Seni, a case in which Mussumat Ranee Surno Movyee v. 
Shooshee Mokhee Burmonia3 and Prannath Roy Chowdry va 
Rookea Begum’ have been followed. In the latter case it is 
found on p. 357 that it would be an inconsistent course in the 
Courts to hold that the pendency of a litigation furnished no 
“good and sufficient cause” for the appellants not proceeding 
with his own claim. The words in inverted commas area 
quotation from an exception to certain Bengal Regulations 
referred to on p. 253 of this same Vol. 7. “But certain excep- 
tions are introduced into those” Regulations, amongst others, 
that the limitation “of twelve years is not to apply where the 
party has been precluded by good and sufficient cause from 
bringing his suit within that period”. It cannot be said that 
the series of cases ranging from Prannath Roy Chowdry v.- 
Rookea Begum’ to Nrityamont Dassi v. Lakhan Chandra Sen’ 
have superimposed upon the Indian Limitation Act some pro- 
vision which finds no place among its sections. On p. 209 in 
Muthu Korakkai Chetty v. Madar Ammalé Mr. Justice 
Sadasiva Aiyar re-states the principle in these terms: 





1. (18%) I.L. R 231. A. 45:1. L, R 23 Cal 775 (P. €). 
2, (1868) 12 M. 1, A. 244. 
3. (1916) L L. R. 43 Cal 660: 30 M. L. J. 529 (P. C). 
4. (1907) I. L. R. 35 Cal. 209. 5. (1859) 7 M.I. A. 323. 
6. (1919) I. L. R. 43 Mad. 185: 38 M. L. J. 1 (F. B.). 
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“ A person is not bound to bring an unnecessary suit or to make futile 
and unnecessary applications during the course of other litigation proceed- 
ings for the settlement of the same rights.” 


But that seems rather to beg the question. If the applica- 
tion is one which must be made in order to save the bar of 
limitation it is neither futile nor unnecessary. As observed by 
Mr. Justice Seshagiri Aiyar in the same case on p. 211, the 
Jugicial Committee have held that exemptions not covered by 
the sections of the Indian Limitation Act should not be imported 
By -Courts to relieve a party from the bar of limitation, and 
this principle is not overlooked in the six Privy Council cases 
which he cites including Nrityamoni Dassi v. Lakhan Chandra 
Seni. The Officiating Chief Justice speaks to the same effect 
on p. 200. “It is hardly to be inferred from such observations 
that the Privy Council intended to lay down any rule other than 
those mentioned in various sections of the Indian Limitation 
Act.” In Satyanarayana Brahmam v. Seethayya? it is also 
held that whatever view be taken of Nrityamoni Dassi v. 
Lakhan Chandra Seni no equitable grounds for suspension of 
a’cause of action can be added to the provisions of the Limita- 
tion Act. Ammathayi Ammal v. Sivarama Pillai3 is to the same 
effect. 

A recent Privy Council case Nagendra Nath Dey v. Suresh 
Chandra Dey4 lays down that though in theory some rule in 
regard to collateral litigation may be intelligible, when, how- 
ever, there is no stich rule in the Act, the only practical course 
15 to interpret and follow the Act’s provisions. We agree and 
hold that if the appellant cannot bring herself within the exemp- 
tions provided for in the Act, she cannot escape the bar of 
limitation by pleading in equity an implied order or a collateral 
litigation which would render her proceedings futile. 

It remains to consider whether the Execution Petition 
‘which was dismissed on 16th January, 1923, can be treated as 
revived by the present Execution Petition so that no question 
of limitation need arise. 


There is no doubt that the execution petition was dismissed 
because batta was not paid, and it is difficult to see how a peti- 
tion dismissed for that reason can possibly be revived. I have 
had the advantage of reading the judgment of my learned 
1O S 

1. (1916) I. L. R. 43 Cal. 660: 30 M. L. J. 529 (P.C), 


2. (1926) I. L. R. 50 Mad. 417: 52 M. L J. 396. 
3. (1924) 48 M.L.J. 74.. 4. (1932) L.R. 59 LA. 283: 63 M.L.J. 329 (P.C). 
d 


670 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


brother which is about to be delivered on this point, and entirely 
agree with his conclusion, and the statement of the case-law 
upon which it is founded. 

The appeals therefore must be dismissed with costs. 


Sundaram Chetty, J.—The appellant in these appeals filed 
O. S. No. 29 of 1918 in the District Court, Masulipatam, on a 
mortgage bond and obtained a preliminary decree for sale of*the 
mortgaged properties on 4th November, 1919. The final degree 
in that suit was passed on 27th March, 1922. She filed E, P. 
No. 57 of 1922 on 2nd October, 1922, praying for the sale of the 
mortgaged properties for the realisation of the decree amount, 
That petition was dismissed on 16th January, 1923. In 1919, one 
Mahomed Yusuff and another filed a suit inthe District Court 
of Kistna at Masulipatam which was subsequently transferred 
to the Court of the Subordinate Judge, Masulipatam and num- 
bered as O. S. No. 14 of 1920, in which the present appellant 
and also the mortgagors who executed the mortgage deed on 
which the decree in O. S. No. 29 of 1918 was passed were also 
impleaded as defendants. The plaintiffs therein contended that 
the mortgaged properties belonged to a mosque which was a 
public religious endowment and were inalienable and prayed for 
a declaration that the mortgage deed was invalid and unenforce- 
able. That suit was decreed on 15th January, 1923 and the decla- 
ration sought for was accordingly given. The present appellant 
who was impleaded as the 2nd defendant in that suit preferred 
an appeal to the High Court against that decision (A. S. No. 
349 of 1923). That appeal was allowed and the plaintiffs’ suit 
brought on behalf of the mosque was dismissed on 16th August, 
1927. Subsequently, the present application for the execution 
of the decree in O. S. No. 29 of 1918 was filed by the decree- 
holder on 23rd September, 1927. - The contention of the judg- 
ment-debtors is that this application for execution 1s barred by 
limitation. The learned District Judge upheld this objection 
and dismissed the execution petition. 

The appellant puts forward several grounds in support of 
the contention that the present execution application should be 
held to be not barred by limitation. I propose to deal with one 
of those contentions and, that is, that the present E. P. No. 12 
of 1928, filed soon after the High Court decision, must be 
deemed to be one for the revival of the former E. P. No. 57 of 
1922, which was dismissed on 16th January, 1923. In order to 
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apply the principles of law relating tothe doctrine of revival, 
. it would be well to ascertain what the exact facts in this case 
are. Ig E.P. No. 57 of 1922 the prayer was for the sale of the 
mortgaged properties. On 17th November, 1922, notice of sale 
to the judgment-debtors was ordered fixing the hearing date as 
12th December. On the latter date, the judgment-debtors were 
absent and the notices were found to have been affixed. 
Firfdjng that the service was not sufficient, the Court ordered 
fresh sale notice to be taken out by the decree-holder and fixed 
the hearing date as 16th January, 1923. When the petition 
was taken up for disposal on that date it was found that no 
batta was paid for fresh sale notice as ordered by the Court. 
On the express ground that no batta was put in, the petition 
was dismissed on that day without costs. Thus ended E. P. 
No. 57 of 1922. It is true that on 15th January, 1923, the judg- 
ment in O. S. No. 14 of 1920 was pronounced by the 
Subordinate Judge, declaring that the mortgage in question was 
invalid and not binding on the trust. It may be contended 
with some show of reason, that even in the absence of an in- 
junction restraining the sale of the properties in execution of 
the mortgage decree in O. S. No. 29 of 1918, the declaration of 
the invalidity of that mortgage would be an obstacle to pursue 
the execution of the mortgage decree by seeking to sell the 
mortgaged properties. I am not however dealing with that 
point. What is stated in ground No. 13 in the memorandum 
of appeal in C. M. A. No. 51 of 1929 is, that E. P. No. 57 of 
1922 was dismissed on 16th January, 1923, in consequence of the 
judgment in O. S. No. 14 of 1920, dated 15th January, 1923. 
If the statement is correct, it may very well be contended that 
the present execution application may be deemed to be one for 
the revival of the former one which was wrongly dismissed by 
reason of an obstacle which was subsequently removed and for 
no fault or neglect of the decree-holder. But as I have set 
forth above, the dismissal of E. P. No. 57 of 1922, as would 
appear from the orders thereon, was due to the non-payment of 
batta for fresh sale notice as ordered by the Court. There is 
nothing to show that by reason of the adverse decision in O. S. 
No. 14 of 1920 the executing Court dismissed that petition on 
the ground that the properties could not be put up for sale. In 
the absence of any sort of proof in support of the assertion 
made in ground No. 13 of the appeal memo and in the face of 
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the express order of the Court passed on 16th January, 1923, 
the only possible conclusion in this case is that that petition 
was dismissed on that date on account of the failurgeof the 
decree-holder to pay batta for fresh sale notice as ordered by 
the Court. 

Though O. 9 and O. 17, Civil Procedure Code, do not 
apply to execution proceedings, still the Court has, doubtless, 
inherent power to dismiss an application for execution when 
the applicant makes default in the payment of batta which js 
necessary to put the Court in a position to proceed with the 
application. That being so, the dismissal of the E. P. on 16th 
January, 1923, on account of the default of the decree-holder 
due to her own laches was a proper and final disposal of that 
petition. The principle of law deducible from a long course of 
decisions seems to be, that an application for execution which 
has been finally and properly dismissed cannot be revived. 
This principle has been clearly stated in the decision in Surya- 
narayana Pandarathar v. Gurunada Pilati. In that case, the 
application filed in September, 1892, was found to have been 
properly dismissed, as it was filed in contravention of the pre- 
vious order of the Court. The fresh application for execution 
which was filed in October, 1895, could not be treated as a 
renewal of the application filed in September, 1892, as the 
latter application was finally and properly dismissed. The same 
view has been expressed by Ramesam, J. in the decision report- 
ed in Lalimiya v. Masur Hannisas in the following passage: 


“ Not unless there was a suspension Without any default on her part can 
the principle of revival of a former execution petition be utilised in favour of 


the appellant.” 
The learned Advocate for the appellant referred us to 


several decisions in support of his contention, but none of 
those decisions has proceeded on any ground inconsistent with 
ihe principle stated above and all those decisions are clearly 
distinguishable and cannot help the appellant in this case. 
Where an execution petition can be deemed to have been not 
finally disposed of and can be treated as still pending in the 
eye of law, the subsequent execution application may be treated 
as one for the continuance of the former one. Where the 
former execution application was dismissed finally, but for 
some reason (not due to any default or neglect on the part of 





1. (1897) L L. R. 21 Mad. 257: 8 M. L. J. 25. 
2. (1926) 95 L C. 718. 
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the applicant) which subsequently turned out to be untenable, 
the later execution application would be deemed to be one for 
a rewyal of the former one. For all intents and purposes, 
there is not much difference between revival and continuation 
of the former application. The same principle however applies 
in both cases. In the decision in Sastvarna Tevar v. 
Arplanandam Pillatl it was held that the District Munsif had 
nd Jegal authority to dismiss the execution petition simply 
because execution was stayed by the Sub-Court. The words 


“ struck off ” were taken to be not a dismissal. In this view, the | 


execution petition was held to be pending in the eye of law and 
therefore the later application was treated as one to continue the 
pending proceedings. The Full Bench decision in Suppa Reddtar 
v. Avudat Ammal is based on the same principle. In that case, 
the execution petition, dated 15th June, 1898 and filed by the 
assignee-decree-holder was dismissed on the ground that the 
assignment of the decree was for the judgment-debtor’s 
benefit, and consequently the petitioner was not entitled to 
execute the decree. “But in a suit filed by the assignee-decree- 
holder, it was declared that the assignment of the decree was 
not for the benefit of the judgment-debtor. The subsequent 
execution pelition filed by the assignee-decree-holder on 24th 
November, 1902, was therefore treated as one to revive or 
continue the former execution petition which was wrongly dis- 
missed by the Court. In the case reported in Chalavadi Kotiah 
v. Poloort Alimelammah3 the dismissal of the execution peti- 
tion, because execution was ordered to be stayed by another 
Court, was beld to be a wrong order. It was also found that 
the dismissal of the execution petition was without notice to the 
parties. That being so, the execution petition was treated as 
one pending in the eye of law and therefore the later execu- 
tion petition was treated as one for the continuance of the 
pending proceedings. The principle relating to revival as 
stated in this case was approved in the decision in Manyam 
Surayya v. Sunkavillt Venkatarainam4. That decision does 
not in any way help the appellant’s contention, that even if the 
former execution petition was rightly dismissed, the fact that 
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there was an obstacle to execution by reason of another deci- 
sion would itself entitle the applicant to have the later execu- 
tion petition filed beyond three years treated as one in pevival 


-of the former application. It seems to me clear that there 


should have been no final disposal or there should have been 
a wrong dismissal on account of some obstacle which» then 
existed but which was subsequently removed, in order, to 
entitle the applicant to have the later application treated ag bne 
in continuation of or to revive the former one. ° 


In Raghunandun Pershad v. Bhugoo Lalii it was held 
that the second application could not be deemed to be one for 
the revival of the first. The interruption to the execution 
proceedings must have been due to an intermediate order which 
was afterwards set aside or the execution proceedings must 
have been rendered infructuous by some such obstacle and the 
interruption to the execution should not have been occasioned 
by any fault or laches of the applicant. This was held 
to be the test for applying the principle of revival. To 
the same effect is the decision in Raghunath Sahay Singk 
v. Lalji Singh’. The view taken in the decision in Narayan 
Govind Manik v. Sono Sadashiv3 is virtually the same. As 
the original application of January, 1888, was found to have 
been wrongly dismissed on the ground that a suit for the re- 
moval of the obstruction was pending, the later execution appli- 
cation was taken to be one to revive the previous one which had 
been suspended pending litigation. Much reliance was placed 
on behalf of the appellant on the Privy Council decision in 
Qamar-ud-din Ahmad v. Jawahir Lals. In that case, on the 
execution application filed in August, 1888, execution was 
allowed to proceed by an order, dated 18th December. On 29th 
November, 1889, it was ordered that the case should be struck 
off the file and the record transferred to the Court of the 
Collector for execution. On the 23rd December it was 
ordered that the record be not sent to the Collector’s Court as 
the decree-holder had not made the deposit on account of the 
transfer. Against the order of 18th December, 1888, allowing 
execution to proceed, an appeal was preferred to the High 





1 (1889) I. L. R. 17 Cal 268. 
2, (1895) L L. R. 23 Cal 397. 3. (1899) I. L. R. 24 Bom. 345. 
4, (1905) L. R 32 L A. 102: L L, R, 27 AIL 334; 15 M. L. J. 258 (P. C). 
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Court which reversed that order and ina further appeal to the 
Privy Council the order allowing execution was restored on 
12th December, 1894. Then an application for execution was 
made on 231d November, 1897, which was held to be one to 
revive a pending execution petition suspended by no act or 
defaiit of the decree-holder. Their Lordships have clearly 
held, that order, dated 23rd December, 1889, was in no sense 
a final order. It was also held that the interruption to or 
suspension of execution was not due to any actor default of 
the decree-bolder. In such circumstances the decree-holder was 
found to be entitled to come again to the Court and ask for the 
revival or continuance of the former petition. 


None of the decisions referred to above can be utilised to 
justily the appellant’s contention pressed for acceptance in this 
particular case. The present case according to the facts estab- 
lished is not one in which the bar of limitation could be got over 
by invoking the principles governing revival. As was held in 
Suryanarayana Pandarathar v. Gurunada Pillasi, the former 
E. P. No. 57 of 1922 having been finally and properly dismissed 
it could not be revived by the present E. P. No. 12 of 1928. 
This being a fresh application for execution, it must be deemed 
to be barred by limitation under Art. 182 of the Limitation Act, 
as it was filed more than three years from the date of the 
final order passed on the former application, namely, 16th 
January, 1923. 

As regards the other points involved in these appeals, I am 
in entire agreement with the conclusions arrived at by my 
learned brother in his judgment. I accordingly agree that these 
appeals should be dismissed with costs. 


Mockett, J—I have had the advantage of reading the 
judgments of my learned brothers and I am in complete agree- 
ment with the views that they have expressed on both the points 
raised in this appeal. I would only add this: S. 15 of the 
Limitation Act is explicit in its terms. In order to call its pro- 
visions im aid it must be shown that a suit or application for 
the execution of a decree has been stayed by an injunction or 
order. The authorities bearing on the question have been fully 
discussed at the Bar during the arguments in this appeal. After 
considering them J do not think that there is any real basis for 
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the view that equitable considerations can be introduced into 
the very clear provisions of the section. The injunction or 
order must be express in its terms and I find no roomAfor the 
suggestion that an application can be stayed by implication. The 
trend of the Privy Council decisions seems to be to this effect 
and in the recent case of Nagendra Nath Dey v. Suresh 
Chandra Dey! their Lordships explicitly lay down that “in 
construing questions of limitation equitable considerations are 
out of place”. ° 


I am therefore constrained to join in expressing respectful 
dissent if any of the Indian cases cited lend colour to the doc- 
trine that although an injunction or order does not in its terms 
effect a stay nevertheless it can be said to do so “equitably” or 
“by implication’. I accordingly agree with the order proposed. 


K. C. —— Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. JUSTICE CURGENVEN AND MR. JUSTICE 
SUNDARAM CHETTY. 


Sivasubramania Thevar .. Appellani* (Ist Defendant) 
Uv. 
Dewan Bahadur T. N. S. Theer- 
thapathi, Zamindar of Singam- 
patti .. Respondent (1st Plaintiff). 


Lease—Oral lease—Mode of creatton—Axctton of lands for lease— 
Acceptance of highest bid—Payment of deposit and delivery of possession 
—Written documents subsequently passing between parttes—Oral lease if 
superseded—Suppression of documents by party—Proof of contenis by 
secondary evidence—Evidence Act (I of 1872), S. 65. b 


The plaintiffs lands were leased by public auction in March, 1921, for a 
period of seven years. The defendant secured the lease for a certain 
amount and deposited a portion thereof before the selling officer, the balance 
remaining to be paid in yearly instalments. The defendant was let into 
possession of the lands in July, 1921, that is, at the commencement of the 
lease term and he continued in possession until, as aresult of proceedings 
taken by the plaintiff in 1924 under S. 145, Criminal Procedure Code, a 
receiver was appointed. The plaintiff sued for an injunction restraining the 
defendant from interfering with his possession or that of his other lessees, 
and in the alternative for delivery of possession if it were found that the 
defendant was in possession. It was alleged in the plaint that the lease in 
favour of the defendant was only for a period of one year and the plaintiff 
relied on the auction list, a muchilika executed by the defendant a day after 
the auction, and an agreement, dated 15th June, 1921, for showing that the 
original lease was superseded by a later lease in writing. The auction list 


—— 





*Appeals Nos. 59 and 157 of 1927. 14th February, 1933. 
1. (1932) L. R. 59 L A. 283:63 M. L. J. 329 at 335 (P. C,). 
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and the muchilika, which were with the plaintiff, were not, however, produced 
and the plaintif sought to establish their contents by secondary evidence in 
the shape of admissions made by the defendant. The agreement relied on 
containdd, the terms upon which the defendant was to hold the leased 
property. ; 

Held, that a completed oral lease came into existence on the acceptance 
by the selling officer of the defendant’s bid, that the documents which came 
into exwstence subsequently did not supersede the oral lease and the plaintiff 
was consequently not entitled to the relief prayed for. 


field further, that the plaintiff having suppressed the auction list and 

the muchilika could not be permitted to establish their contents by secondary 
eyiddhce. 

Appeals against the decree of the Court of the Subordinate 
Judge of Tinnevelly in O. S. No. 17 of 1925. 

K. Rajah Atyar, K. Venkateswara Aiyar and K. S. Raja- 
gopalachart for appellant. 

The Advocate-General (Sir A. Krishnaswami Atyar) and 
L. S. Veeraraghava Aiyar for respondent. ` 

The judgment of the Court was delivered by 

Curgenven, J.—The suit out of which these appeals arise 
was brought by the Zamindar of Singampatti and three other 
plaintiffs in the following circumstances. With the object of 
leasing certain home-farm lands within the Zamindari for a 
term of seven years (faslis 1331 to 1337) an auction was held 
in March, 1921, the lease to go to the competitor who bid the 
highest lease amount. The Ist defendant (hereafter to be 
called the defendant) secured it fora sum of Rs. 9,000. To- 
wards this amount he deposited Rs. 500 on 14th March, and 
the balance was to be paid in five yearly instalments of 
Rs. 1,500 and a final instalment of Rs. 1,000. By March, 1924, 
he had paid Rs. 6,500. The defendant was let into pOssession 
of the lands as from the Ist July, 1921, i.e., the commencement 
of fasli 1331, and continued in uninterrupted possession until, 
as a result of proceedings taken by him in 1924, under S. 145 
of the Criminal Procedure Code, a receiver was appointed to 
harvest the crops and realise the sale proceeds. What had 
happened was that the Zamindar, alleging a voluntary surrender 
by the defendant in May, 1924, had leased the lands afresh to 
the 2nd to 4th plaintiffs. In view of the situation thus created, 
the Zamindar and his new tenants filed the present suit praying 
for either a permanent injunction restraining the defendants 
from interfering with the plaintiffs’ possession or, if it should 
be found that the defendants were in possession, for delivery; 
and further for a declaration that the plaintiffs were entitled to 


Curgen- 
ven, J. 
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the sum of Rs. 5,600 deposited in Court by the receiver 
appointed in the possession proceedings. It was alleged in the 
plaint that the defendant’s lease was only for one year, There 
were further allegations that the defendant, while in occupation 
of the land, had caused damage amounting to Rs. 4,000 to 
trees and to a tank, and that, to compound for his liabitity he 
had, as already stated, voluntarily surrendered the lease in May, 
1924. It was added that he was understood to be setting fip a 
seven years’ lease, and that even if true the lease was invalid, 
the document which purported to create it being unregistered. 
The defendant, in his written statement, traversed the allega- 
tions of fact in the plaint and maintained that the lease was for 
seven years, and was valid. 


The findings at the trial were in the first place that so far 
from the plaintiff succeeding in establishing a lease for one 
year there was overwhelming evidence that it was false, and 
that, subject to the question of its validity, the lease was fora 
term of seven years. The allegations of damage and of con- 
sequent surrender were also discredited. On the question of 
the validity of the lease, however, and the further question of 
the effect of part performance, the learned Additional Subor- 
dinate Judge found for the plaintiff, and accordingly decreed 
possession. This decision is attacked by the defendant in 
A. S. No. 59 of 1927. In A. S. No. 157 of 1927 the plaintiff 
claims the sum realised by the receiver, a question which will 
only arise if the decision of the trial Court upon the main point 
is confirmed. 


Dealing then with A. S. No. 59, we may note, to begin 
with, that the whole story of a year’s lease, of the defendant’s 
acts of waste and damage, and of a voluntary surrender, has 
been here abandoned. We are now concerned only with the 
question whether the steps taken by auction and otherwise to 
let the property for seven years resulted in a valid lease. The 
law applicable to the case is clear. If the lease had fallen 
within the Transfer of Property Act it could only have been 
made, as S. 107 provides, by a registered instrument. But it 
was an agricultural lease, and such leases are excluded by 
S.117. It could therefore have been made either erally or in 
writing, though if in writing S. 17 of the Registration Act 
requires that it should have been registered. Admittedly there 
is no registered lease or agreement to lease. For the lease to be 
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valid, then, it must be found that it originated in an oral 
contract. 

The case for the appellant is that such an oral contract is 
to be found in the auction proceedings, terminating with the 
acceptance by the Dewan, on behalf of the Zamindar, of his 
bid of Rs. 9,000. If any written documents came into existence 
subsequently, he contends, they did not embody the contract, 
which was already completed. Per conira, the learned 
Advocate-General for the respondent has endeavoured to show 
that there was an intention common to the parties that a lease 
- deed should be executed, and that this intention was fulfilled. 


No attempt has been made to dispute the position that, if 
no proof is forthcoming that the parties committed the lease to 
writing, a completed oral contract of lease resulted from the 
acceptance by the selling officer of the defendant’s bid. If 
authority be needed for this proposition it is to be found in the 
Privy Council case Sheo Lall Bohra v. Sheik Mahomed! where 
some lands were sold by Government, and thcir Lordships 
held that “in the sale the Government was exactly in the 
situation of an individual selling his property by auction; and 
when the property was knocked down, the relation of vendor 
and vendee existed between the Government and the highest 
bidder”. So far as the sale of goods is concerned, this principle 
has been embodied in S. 64 of Act III of 1930. A case bearing 
some resemblance to the present one is Chitibobu Adenna v. 
Garimalla Jaggarayadus. The Vizianagaram Samasthanam sold 
the occupancy rights in a jeroyiti land by auction to the defend- 
ants, and subsequently granted a cowle to the plaintiff, who 
sued in ejectment. It was held that the defendants’ title was 
complete as soon as the land was knocked down, and the con- 
tention that it could only be completed by an exchange of patta 
and muchilika was repelled. 

-~ The requirements of an oral lease being thus satisfied, we 
have then to see whether what would otherwise stand as such a 
lease has been replaced by some document which may be con- 
strued, so far as its terms are concerned, as a lease in writing, 
and which would therefore render oral proof of the terms of 
the lease inadmissible under S. 91 of the Evidence Act, and 
would in its turn, being unregistered, fail to effect the contract 








1. (1869) 13 W. R. 4 (P. C). 2. (1913) 28 M. L. J. 617. 
p 


Stvasubra- 
mania 
Thevar 
v. 
Zamindar of 


Singampatti. 





Curgen- 
ven, J. 


680 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


or to be admissible in evidence of it, under S. 49 of the Regis- 
tration Act. The learned Advocate-General offers three such 
documents, either alternatively or in combination, as fyMfilling 
this requirement. They are (a) the auction list, (b) a muchi- 
lika which the defendant is said to have signed on the day after 
the auction, and (c) an agreement, dated the 15th June, 1921, 
but not signed by the Dewan until the 29th July. Only the dast 
of these documents has been produced by the defendant 
(Exhibit XXI). There is even some doubt whether document 
(5) came into existence at all; but assuming thatit did, both it 
and the auction list have been withheld by the plaintiff and . 
since no explanation has been offered in justification of this 
conduct we can only conclude that they have been suppressed 
because they would have fatally exposed the falsity of the case 
originally sel up. In their absence the plaintiff has sought to 
establish their contents by secondary evidence, largely in the 
shape of admissions extracted from the defendant. [t seems to 
us in the highest degree improper that such a method of proof 
should be allowed. The point has not been fully argued, but 
we can find no justification for such a course in S. 65 of the 
Evidence Act, and upon general principles a party ought not to 
be allowed to defeat his opponent by force of a document which 
he has in his possession and will not produce. The learned 
Advocate-General has sought to draw a distinction between the 
secondary evidence of the contents of a document and oral 
evidence to the effect that the bargain between the parties was 
committed to writing, and contends that he is entitled to use the 
latter kind of evidence and that it is enough for his purpose. 
Whatever may be the merits of this distinction, we are clear 
that that evidence is not enough for his purpose, and that unless 
we can ascertain with some close approach to accuracy and 
completeness what the two missing documents contain we 
cannot safely conclude that either, or both together, amounts 
to a lease deed. To take first the auction list, the defendant 
admits that he signed it. In one place he says that it contained 
all the terms to be found in Exhibit XXI and that he signed no 
other document. Later on he speaks of signing a muchilika on 
the day after the auction, and that, he says, was the document 
in which all the terms of the lease were embodied. “I thought 


that that muchilika was to be the sole record of the lease.” 


From two of his witnesses, D. Ws. 3 and 4, was extracted the 
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statement that the defendant signed a muchilika containing the 
terms of the lease. We are not prepared to act upon these 
staterngnts, couched as they are in the most general terms, in 
the circumstances of the case. It is unnecessary to cite 
examples from the case-law upon the subject in illustration of 
the difficulty which Courts have sometimes felt in deciding, 
often after finding it necessary to make a close scrutiny of its 
terms, whether a given document, in the language of the Privy 
Cofncil in Subramontan v. Luichman), constitutes the bargain 
between the parties, or is merely the record of an already com- 
pleted transaction. It is not even necessarily enough that the 
document should contain a complete recital of the terms, which 
is the most that can be derived from the statements of the 
witnesses. It may well be that, if these documents were 
examined, we should be led to the conclusion that the com- 
pletion of the auction, and not they or one of them, marked the 
completion of the contract. See, for example, Narain Coomary 


v. Ramkrishna Dass® for an instance of this kind. The - 


defendant is entitled to ask us to make every presumption in 
his favour, both because the objection taken is a technical one, 
not affecting the substantial justice of the case, and in view of 
the plaintiffs’ conduct in suppressing these documents. We 
attach no importance to the argument that it is improbable that 
the parties should not have hada wrilten instrument in contem- 
plation, in face of the defendant’s assertion that the Dewan 
assured him that registration was unnecessary since he held the 
Zamindar’s power of attorney. Weare accordingly unable to 
find that the oral lease which was constituted by the acceptance 
of the defendant’s bid was embodied either in the auction list 
or in the muchilika. 


There remains the document, Exhibit XXI, signed by the 
Dewan. This is styled an agreement, and opens with the 
recital “You have settled the fixed lease (or rent)...... at 
Rs. 9,000.” It goes on to define some of the terms upon which 
the defendant is to hold the land. It may be that, if internal 
evidence alone were in question, it could be read as a lease-deed. 
But it was not signed by the Dewan until some four and a half 
months had elapsed since the auction, and by then the defend- 
ant had not only been for nearly a month in possession of the 


1, (1922) L. R. 50 LA. 77:1. L.R. 50 Cal 338: 44 M.L J. 602 (P.C.). 
2. (1880) I. L. R. 5 Cal 864. 
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land but had also made a number of payments (see Exhibits 
IX to All) as lessee. Further, the argument dealt with above 
that the lease had already been constituted by the earligfdocu- 
ments leaves little or no room for the contention that this is the 
instrument which created it. 


We are accordingly unable to agree with the Lower Court 
that the lease is invalid under S. 49 of the Registration Act 
because it was a lease in writing. This finding is sufficient to 
dispose of the case, and the defendant has no need to resort to 
the doctrine of part performance, upon which some argument 
was addressed to us. We allow Appeal No. 59 aud dismiss the 
plaintiffs’ suit, with costs throughout. Appeal No. 157 by the 
plaintiffs is dismissed with costs of the 1st respondent. 


B. V. V. Appeal allowed. 
Cross-appeal dismissed. 


Cn 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VENKATASUBBA Rao AND MR. 
Justice Reny. 


Ponnu Chettiar .. Appellani* (Petitioner) 
v. 
Sambasiva Aiyar and another .. Respondents (Respondents). 


Mortgage—Swutt on simple mortgage—Appointinent of recerver—Sale 
of some propertias tn execution of prior money decree—Right of purchaser 
as regards mcome realised by recetver—English cases—Reference wi mori- 
gage swiis. 

The appellant obtained a money decree and in execution of that decree 
attached certain properties belonging to the judgment-debtor. Subsequently 
the respondent sued to enforce a simple mortgage executed by the judgment- 
debtor in his favour and in that suit obtained the appointment of a receiver 
over the mortgaged properties which included those already attached. 
Thereupon the appellant applied in the mortgage suit for leave to execute his 
decree against the receiver Not only was that request complied with but 
leave was also granted to him to implead the receiver as party to the execu- 
tion proceedings. Thereafter in execution of the money decree the attached 
properties were put up for sale and purchased by the appellant. After the 
sale was confirmed he attempted to take possession but the respondent 
objected and the High Court eventually negatived the appellant’s right to 
possession. Later on the respondent obtained a mortgage decree, brought 
the properties to sale and some third party purchased them. ‘Till the date of 
the sale the receiver had realised 2 certain amount as income from the pro- 
perties and paid the amount into Court. The appellant applied for payment 
out to him of that part of the amount paid by the receiver into Court attri- 
butable to the properties previously purchased by him. When he made this 
application the sale in favour of the third party had not been confirmed and 
the receiver’s appointment was still in force. 





* A. A. O. No, 445 of 1928. 5th August, 1932. 
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_ Held, that the effect of the order appointing the receiver was to deprive 
the mortgagor of his right to deal with the income and the appellant, who 
stood jn no better position than the mortgagor, was not entitled to the income 
as cl d by him. 

Per Reilly, J.—It is a very dangerous thing to quote English decisions 
in mortgage suits in India without the very greatest care. 


Appeal against the order of the Court of the Subordinate 
Judge of Mayavaram, dated 21st September, 1928 and made in 
Es A. No. 220 of 1928 in O. S. No. 55 of 1924. 

e° K. V. Sesha Aiyangar for appellant. 

K. Bhashyam Atyangar and R. Viswanathan for respond- 
ents. 

The Court delivered the following 

JuDGMENTs. Venkatasubba Rao, J.—This appeal raises a 
question as regards the effect of the appointment of a receiver 
in a suit toenforce a simple mortgage. The appellant obtained 
a money decree against one Ganapathia Pillai in O. S. No. 78 
of 1923 (District Munsif’s Court, Mayavaram) and in execu- 
tion of that decree attached certain properties. To enforce a 
mortgage executed by the aforesaid Ganapathia Pillai, the 
respondent filed O. S. No. 55 of 1924 (Mayavaram Sub-Court) 
and obtained an appointment of receiver over the mortgaged 
properties, which included those already attached. Thereupon, 
the appellant applied in the mortgage suit for leave to execute 
his decree against the receiver. Not only was that request 
complied with, but leave was also granted to him to implead 
the receiver as a party to the execution proceedings. There- 
after, in execution of the money decree, the attached properties 
were put up for sale and purchased by the decree-holder 
himself, that is, the appellant. The sale was in due course 
confirmed. The appellant attempted to take possession and the 
respondents then made several applications to the Court, one 
being to restrain the appellant from taking possession; the 
second, to implead him as a party to their mortgage suit and 
the third, to continue the receiver as against him, after so 
making hima party. All the applications were granted. The 
appellant took the matters to the High Court but without 
success. Pausing here fora moment, the effect of the High 
Court’s order was to negative the appellant’s right to posses- 
sion. The rest of the story may be briefly told. The respond- 
ents obtained in their suit a mortgage decree, brought the 
mortgaged properties to sale, and some third party purchased 
them. Till the date of this sale, the receiver had realised a 


Venkatse- 
subba 
Rao, J. 


684 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


certain amount as income from the properties and paid the 
amount into Court. As I have said, some of these properties 
the appellant had previously purchased. He applied WY the 
Lower Court for payment out to him of that part of the 
amount paid by the receiver into Court, attributable to the 
properties purchased by him, on the ground that the ownesship 
of the income is incidental to the ownership of the property. 
When he made this application, the sale in favour of the third. 
party referred to above had not been confirmed and the, 
receiver's appointment was still in force. The Lower Court 
having rejected his application, he has filed the present appeal. 


A preliminary point has been taken that no appeal lies. 
This objection cannot, in our opinion, prevail. The appellant 
„was, as I shall show, impleaded as a party to the mortgage suit. 
The question of substance is, to whom does the fund in Court 
belong, to ithe respondents or to the appellant? If the appellant 
were a stranger, it would have been open to him to assert his 
title tothe money by a claim proceeding under O. 21, R. 38, 
but he having been a party, the question would be one under 
S. 47, Civil Procedure Code and the preliminary objection must 
on that ground be overruled. 


Now coming to the merits, on the facts that I have stated, 
the point to be decided lies in a very small compass. What 
was the state of affairs on the date the appellant purchased the 
properties? The effect of the order appointing the receiver 
was to deprive the mortgagor of his right to deal with the 
income. It was in order to safeguard the respondent’s position 
that the receiver was appointed. The mortgagor could not 
defeat the order by assigning the profits to a third party. 
Could he have, for instance, by private transfer, assigned the 
income to the appellant? Of coursenot. What the appellant 
purchased was no more than the right, title and interest of the 
mortgagor. But the latter himself had no right to dispose’ of 
ihe income. The order operated to take away that right, 
which, otherwise, he would have possessed. 

“ The order appointing a receiver operates as an injunction to restrain 
the judgment-debtor from himself recetving the moneys over which the 
receiver is appointed.” 


See In re Marquis of Angleseyl. 





1. (1903) 2 Ch. 727. 
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It is then obvious that no private transferee from him 
could have acquired a valid right to the income and it follows 
that Wag appellant who was a purchaser of his right at a Court 
sale stands in no better position. 


Mr. Sesha Aiyangar, for the appellant, contends that as 
his purchase was with the Court’s leave, it vested in his client 
a fight over the income. This argument seems to me utterly 
unténable. It is well established that without an application 
‘for such relief, no person can proceed against a receiver. The 
appellant therefore chose the only course open to him: that of 
obtaining the previous permission of the Court which made 
the appointment. Had he not obtained such permission, he 
would have been guilty of contempt and I fail to see how the 
Court’s order, allowing execution against the receiver, could be 
said to have invested the appellant with any special rights. 


The question was raised in the course of the argument, in 
what circumstances would a Court in India be justified in 
granting a receiver in a simple mortgage suit? This is not 
relevant to the point we have to decide and I shall refrain from 
expressing any opinion upon it; but I may point out, that the 
notion is utterly wrong, that in England those mortgagees only 
as are entitled to immediate possession obtain an appointment 
of receiver. This idea seems to underlie some of the decisions 
cited before us and with great respect, is the very reverse of 
the truth. A mortgage in England may be either legal or 
- equitable, and, before the passing of the Judicature Acts, the 
general right of a legal mortgagee was to take possession and 
not to come for a receiver. When he had the legal right to 
enter into possession, why should he be granted the equitable 
relief? The English Courts therefore held that the appoint- 
ment of a receiver at the instance of a legal mortgagee was not 
a matter of course; whereas in the case of an equitable mort- 
gagee, this right was specially conferred on him, on the ground 
that he had no means of taking possession. (Kerr on 
Receivers, 9th Edition, pages 32 to 35.) This, of course, is 
not the law to-day. Under the present practice, receivers are 
as freely appointed at the instance of legal mortgagees as in 
cases in which the mortgagees have only an equitable interest. 
(See Kerr on Receivers, page 37 and Fisher on Mortgages, 7th 
Edition, page 359.) Iam referring to this subject only to cor- 
rect the misapprehension to which I have adverted. I may also 
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draw attention to another fact, namely, that the term “equitable 
mortgage” in the English law is of much wider import 
than under the Transfer of Property Act. Th fact 
is sometimes overlooked and confusion has arisen. An equi- 
table mortgage might be of several kinds and one of them was 
by deposit of title deeds. (Halsbury’s Laws of England,” Vol. 
XXI, p. 74.) To the last mentioned sub-division alqne, 
the term is by common usage applied in India. The 
question often arose in England, in what cases a receives 
would be granted at the instance of a subsequent encum- 
brancer (an equitable mortgagee in the eye of the law) 
as against the first encumbrancer (the legal mortgagee). 
(See Kerr on Receivers, pages 32 to 34.) With that 
question we are not directly concerned, but the law in England 
seems to be, that the prior encumbrancer is not entitled to rents 
received by the receiver previous to his giving notice that he 
claims them as against the receiver. Ordinarily, an order 
appointing a receiver preserves the rights of prior encumbran- 
cers, but if it does not, a first mortgagee is not entitled to rents 
collected by a receiver previous to the former’s application to 
take possession. (See Fisher, p. 374; Kerr, pp. 36 to 38 and 
193 and 194.) As I have said, we are not here concerned in 
what cases a Court in India will appoint a receiver, but when 
an appointment is made, the English Courts have held the 
receiver's rights to rents already collected prevails even as 
against a prior encumbrancer, a person with paramount rights. 
As authority for this proposition I may further refer to In re 
Metropolitan Amalgamated Estatesi, The principle of the rule 
is this: though a mortgagee under his mortgage is entitled to 
possession, it is of the nature of the transaction that till he 
demands possession or enters into receipt of the rents and pro- 
fits, the mortgagor-should remain in possession and such 
possession is rightful. (Halsbury’s Laws of England, Vol. 
XXI, p. 157.) 

It has been urged that a Court in India will not appoint a 
receiver unless the mortgagee makes out that he has eventually; 
a right to a personal decree against the mortgagor. With this 
subject, again, we are not here concerned, but it may be pointed 
out that, in this case, a personal decree was eventually passed 
and that it has not even now been fully satisfied. 


1. (1912) 2 Ch. 497. 
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Mr. Sesha Aiyangar next relies upon certain cases, such as 
In re Dickinsonl, In re Potts? and In re Pearce’ and argues 
that. ta fund in question belongs to his client, as the effect of 
the order appointing the receiver is not to create a lien in favour 
of the mortgagees. But what he overlooks is, that these cases 
deal with special provisions of the Bankruptcy Act. Under the 
Statute, the property of the debtor vests in the receiver and the 
exetytion is made in favour of secured creditors. The discus- 
sion turned upon, who were secured creditors. As Lord Esher, 
M. R., points out in In re Poftss: 


“The Bankruptcy Law is not the Common Law of England; it is an en- 


acted law and all the rights under it are determined by statute and by nothing 
else.” 


In view of these cases, it is doubtful whether the decision 
of Madhavan Nair, J., in Maharajah of Pittapuram v. Gokul- 
doss Goverdhandoss4 is correct or not, for the claimant, whose 
right was negatived by the learned Judge, was the Official 
Assignee; but with that I am not concerned. 

In re Marquis of Angleseyd, already cited, on which 
Mr. Bhashyam Aiyangar, for the respondents, relies, is more in 
point. It decides that a receivership order obtained by a 
judgment-creditor over a judgment-debtor’s share of an estate 
prevents the latter from dealing with it to the prejudice of the 
former and it also prevents any subsequent mortgagee or judg- 
ment-creditor from gaining priority by means of a stop order 
or charging order. 


In the result, the appeal is dismissed with costs. 


Reilly, J.—I agree. As my learned brother has pointed 
out, the arguments in this case, which has occupied us a consi- 
derable time, have ranged over a much wider field than was 
really necessary. It was urged for the plaintiff-mortgagees 
that by reason of the order appointing a receiver, which they 
obtained in the course of their suit on simple mortgages, they 
got a special right to have their mortgage debts satisfied out of 
the income of the mortgaged property, which might be collected 
by the receiver, and that the receiver must be treated as a 
receiver appointed for their benefitalone. That was contended 
Sr er es KN 


1. (1889) 22 Q. B. D. 187. 2. (1893) 1 Q. B. 648. 
3. (1919) 1 K. B. 354. 
4, (1931) IL L. R 54 Mad. 565: 61 M. L. J. 111. 
5. (1903) 2 Ch 727. 


Reilly, J. 


Ponnu 
Chettiar 
v. 
Sambasiva 
Aiyar. 
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on the strength of various English decisions. Mr. Bhashyam 
Atyangar for the plaintiffs states that he also relies upon 
Rameshwar Singh v. Chunt Lal Shahal. In that phe the 
learned Judges, dealing with a simple mortgage, certainly went 
all the way necessary to support Mr. Bhashyam ib La, 
contention. They said: 


“Our attention has been invited io the case of Penny v. Bodd?, 
where it was ruled that the possession of a receiver in a mortgagt suit 
was prima facie for the benefit of the party who had obtained the 
appointment. On this principle it has been argued that the receiver who 
was appointed at the instance of the frst mortgagee holds the property for 
his benefit alone and is bound to make over to him the entire income for the 
satisfaction of his dues, In our opinion, this contention is clearly well 
founded.” 


That statement of opinion was adopted by Madhavan Nair, 
J., in Maharajah of Ptttapuram v. Gokuldoss Goverdhandoss3 
and applied to a mortgage by deposit of title deeds. We are 
not here concerned—-with---a~mortgage— by - deposit of title 
deeds or any of the incidents of such a mortgage. I venture to 
say with the very greatest respect that in regard to a simple 
mortgage the statement adopted by the learned Judges of the 
Calcutta High Court.as the law of this country appears to me 
to be anything but well founded. Certainly it was nota safe 
proposition to base upon a statement in the indirect report of 
Penny v. Todd, where Vice-Chancellor Mallins is represent- 
ed as having made a remark of a general nature in regard 10 


. receivers appointed at the instance of equitable mortgagees in 


England. The interest of Penny v. Todd3, really consists, not 
so much in that general remark of the learned Vice-Chancellor, 
as in the qualifications of the general remark of which that 
case is an instance. But, if I may say so, it appears to mea 
very dangerous thing to quote English decisions in mortgage 
cases in this country without the very greatest care. There are 
many great differences between the law of mortgages in this 
country and the law of mortgages in England, which is a very 
difficult and complicated subject. If we use English decisions on 
mortgage questions without the very greatest care, they are far 
more likely to befog us than enlighten us. Indeed indiscrimi- 
nate citing of English decisions in mortgage cases in the Courts 
of this country appears to me one of the surest roads to 
confusion. And to say that it has been decided in a certain case 





L - (1919) I L. R. 47 Cal. 418. 2. (1878) 26 W. R. (Eng) 502. 
3, (1931) 1. L. R. 54 Mad. 565: 61 M. L. J. 111. 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 689 


in England that a mortgagee has a certain right and therefore a 
simple mortgagee in this country has a similar right is a very 
obvious Wastance of non sequitur. When we are dealing with the 
results of appointing a receiver in a mortgage suit in this 
country on a simple mortgage, there are many distinctions 
betweerthe law of this country and the law of England which 
it is profitable to remember. A legal mortgagee in England has 
always, had the right to get possession on the mortgagor’s 
default, unless by some special provision that is excepted; a 
mortgagee by deed in England before the Law of Property Act 


of 1925 had a right himself to appoint a receiver, and that \ 


right has been re-stated in the Law of Property Act; an equita- 
ble mortgagee in England who applies for the appointment of 
a receiver, if interest has fallen into arrears, can get an 
appointment almost of course, and he can also realise the 
mortgage-debt due to him in certain circumstances by getting a 
receiver appointed as an ordinary remedy; a mortgagee in 
England can pursue all bis remedies at once. None of those 
statements,applies to a simple mortgagee in this country. In 
this country there is no doubt that a simple mortgagee, who has 
brought a suit to enforce his mortgage, can in special circum- 
stances get a receiver appointed, for instance, if the mortgagor 
by his act or default is destroying the mortgage security or 
allowing it to be destroyed. But the appointment of a receiver 
has to be justified by special circumstances. It is not one of 
the ordinary remedies of a simple mortgagee. Mr. Sesha 
Aiyangar for defendant 9, the appellant before us, has 
suggested that in this country on the application of a simple 
mortgagee a receiver should never be appointed unless the 
mortgagee has still a personal remedy on his debt against his 
mortgagor. Speaking for myself I think there is a good deal 
to be said for that contention, if we include in “personal 
remedy” the remedies provided by Ss. 65, 66 and 68 of the 
‘Transfer of Property Act. However, it is unnecessary to 
express any decided opinion on that question in this case. But 
I do not think there is any reason to doubt that a simple mort- 
gagee in this country cannot by getting a receiver appointed in 
the course of a suit enlarge his security or enlarge his rights 
to the prejudice of third parties, who have already acquired 
rights in the equity of redemption. Nor do I see any reason 
to doubt that a receiver appointed in such a case in this 
R—87 = 
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country is, like a receiver appointed in other cases, appointed 
for the protection of the property for the benefit of all the 
parties to the suit in accordance with their respective dights, as 
they may eventually be established. 


But in this case Mr. Sesha Aiyangar has to go a great 
deal farther than that before he can succeed. A receiver has 
been appointed in this suit, to which Ponnu Chetty, Mr.*Sesha 
Aiyangar’s client, was made a party as defendant 9. The 
receiver was originally appointed before defendant 9 Was 
brought into the suit; but his appointment was continued after 
defendant 9 was impleaded, and the appeal against that order 
has been dismissed. After the appointment of the receiver I 
do not think there can be the least doubt that the mortgagor as 
a person bound by that order had no right to do anything to 
destroy the effect of that order. The receiver had the right 
and the duty to collect the income of the property. The 
mortgagor was bound by that order and could not collect or 
enjoy the income of the property. What was suggested at one 
stage by Mr. Sesha Aiyangar was that, although themortgagor 
could not collect or enjoy the income of the property himself, 
he could nullify the order appointing the receiver by transfer- 
ring some right in him to some other person. That appears to 
me to be in itself an extraordinary proposition. No doubt the 
order appointing the receiver did not destroy such rights as the 
mortgagor had in the property. No doubt he could still sell 
some interest in the equity of redemptiorf to a third party. But, 
as he had been prohibited by the appointment of the receiver 
from enjoying or collecting the income of the property, how 
could he transfer any immediate right to enjoy or collect it to 
a third party? Even apart from the decisions which my 
learned brother has quoted, showing that itis well recognised 
in England that a judgment-debtor cannot deal with property 
for which a receiver has been appointed so as to defeat the 
order appointing the receiver or prejudice a judgment-creditor 
at whose instance the order has been obtained, on principle how 
can the position be otherwise? 

But in the end Mr. Sesha Aiyangar, as I understand him, 
does not go quite so far as to say that after the appointment of 
the receiver, the mortgagor could at once turn round and defeat 
that order by himself selling his equity of redemption to a third 
party. What he contends more reasonably is that with the 
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consent of the Court that could be done even after the appoint- 
ment of the receiver. What happened in this case was, not 


that the Mortgagor directly sold to defendant 9, but that defend- ` 


ant 9, who had a money decree against the mortgagor, bought 
the equity of redemption in execution of his decree. The fact 
that he was a Court-auction-purchaser instead of a private 
purchaser does not justify any contention that the consent of 
the Cofirt to the transfer of the right to the income may be im- 
plied in the Court auction or in any of the proceedings in 
connection withit. It happens that in this case the auction in 
which defendant 9 bought was in the same Court in which 
the mortgagee’s suit was pending. The same Court appointed 
the receiver and conducted the Court auction in which defend- 
ant 9 bought such interest as he could buy from the 
mortgagor. The receiver was quite properly brought on record 
in the proceedings in execution of defendant 9’s decree. Mr. 
Sesha Aiyangar suggests that we must take it that the 
Subordinate Judge consented to defendant 9 buying in the 
Court-auction the whole of the equity of redemption, including 
the right to possession and the right to collect the income of 
the property from the date of his purchase. Now why should 
we infer anything of the sort? Oddly enough the receiver, 
who was a vakil of the Subordinate Judge’s Court, raised no 
objection to the auction sale and did not assist the Court by 
putting forward any contention, but merely said, as the record 
shows, that he left the matter tothe Court. I think it would 
have been better if he had tried to be of more assistance to the 
Court. But how can we reasonably suppose that the Subor- 
dinate Judge consented to such a sale as would nullify and 
defeat the order appointing a receiver, which he had himself 
made and which was still in force in his Court? When he 
decided that defendant 9 was entitled to bring some interest 
of the mortgagor to sale in execution, that does not imply that 
he decided that what could be brouglit to sale was the equity of 
redemption including the right to possession and the right to 
the income. There was undoubtedly a right in the mortgagor, 
which could be sold without interfering in any way with the 
effect of the order appointing the receiver and which might, in 
certain circumstances, if the mortgage debt had been cleared 
off, have turned out to be a very valuable right. Subject to the 
mortgage and to any decree or order in the suit upon it the 
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equity of redemption was put up for sale. The Subordinate 
Judge allowed that to be done; but I see no reason whgtever to 
say that in so doing he gave any implicit permisst6n to sell 
anything more than what the mortgagor but for defendant Ps 


attachment in execution could have transferred at that time. 


Without the consent of the Court after the appointment of the 
receiver the mortgagor obviously could not have collecttd the 
income of the property; he could not have transferred the right 
to collect the income of the property; and defendant 9 could not 
have bought anything which the mortgagor could not have 
sold. Accepting for the purpose of this case Mr. Sesha 
Aiyangar’s suggestion that tthe fund collected by the 
receiver from the mortgaged property isnot in any way 
charged òr earmarked fo? the benefit of the mortgagee in the 
first instance, we have to remember that these proceedings 
arise out of the application of defendant 9 to withdraw part of 
that fund on the ground that it represents the income from the 
date of his purchase. It is not necessary to decide in this case 
whether the plaintiffs would eventually have a right to draw 
that money. But it is clear, I think, that defendant 9 had no 
basis for his claim upon the fund at the time he made it, t.e., 
while the receiver’s appointment was still in force. Mr. Sesha 
Aiyangar contends that under S. 8 of the Transfer of Property 
Act the income belongs to defendant 9 from the date of his 
purchase. Soit would, if his vendor had a right to transfer it 
to him. But in the circumstances it is impossible, as my 
learned brother has pointed out, to say that he had that right 
while he was under the prohibition of the order appointing the 
receiver. The decision of the learned Subordinate Judge was 
therefore correct, and this appeal should be dismissed with 
costs. i < 
B. V. V. — — Appeal dismissed. 


` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE PAKENHAM WALSH. 


V. G. Nataraja Mudaliar .. Appellani® (Petthoner- 

Vv. Defendant) 

Official Assignee of Madras .. Respondent (Counter- 
Petitioner-Plainiiff ). 


Limitation Act (IX of 1908), Art. 182 (5)~Batta application— 
Step-in-aid in execuiton—R. 187 of Civil Rules of Practice. 


"C, M.S. A. No. 135 of 1929, -> -> -- -- 2nd February, 1933, 
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On the question whether in a case where execution petition filed on 
24th June, 1927 was barred by limitation, the previous application having 
b ated 23rd February, 1924, 


d, that the batta paid on 2nd July, 1924 for issue of sale warrant of 
the property saved limitation. 

Under R. 187 of the Civil Rules of Practice the batta for the sale war- 
rantehas to be paid a week before and a warrant cannot be prepared till the 
batta is paid. If the batta is not paid, the execution petition is liable to be 
dismissed. The entry “Sale warrant” under the heading "Particulars of the 
process” and of “Immovable property” under that of “Against whom” in the 
batta memo is sufficient to indicate that the Court was asked to issue a sale 
warrant the batta being paid for it. This is a step-in-aid of execution. 

Vijiaraghavulu Naidu v. Srintvasalu Naidu, (1905) LL.R. 28 Mad. 399; 
Arunachalam Chettiar v. Latchumanan Chettiar, (1924) 47 M. L. J. 537; 
Kaman Chetty v. Ramaswami Pillai, (1928) 56 M. L. J. 64 and Govinda- 
swami Pillai v. Govinda Padayachi, (1925) 48 M. L. J. 678, considered. 


Appeal against the order of the Court of the Subordinate 
Judge of Vellore, dated the 8th day of October, 1928 and made 
in A. S. No. 60 of 1928 (A. S. No. 66 of 1928 on the file of 
the District Court of North Arcot) preferred against the order 
of the Court of the District Munsif of Vellore, dated the 25th 
day of February, 1928 and madein M. P. No. 87 of 1928 in 
E. P. No. 863 of 1927 in O. S. No. 217 of 1928. 

V. Narayanasami Atyar and V. Subramania Atyar for 
appellant. 

N. Stvaramakrishna Atyar for respondent. 

The Court delivered the following 

JUDGMENT.—The question in this case is whether the 
execution petition which was filed on 24th June, 1927, is barred 
by limitation. The previous application was on 23rd February, 
1924. To save limitation the decree-holder relies upon the 
batta paid on 2nd July, 1924, for the auction sale of the pro- 
perty. The question is whether the payment of batta is a step- 
in-aid of execution. Both the Courts have held in favour of 
the decree-holder and against that decision this second appeal is 
filed. 

The following is an extract of the batta memo :—Further 
memo filed on behalf of the plaintiff. 





Particulars of the 





Batta. | Remarks. 





Against | Residence. 








process, whom. 
Rs, A. P. 
Sale warrant. Immovable | Dt. Munsif’s ; 
os, ; _ property. Court, 1 00 


Vellore. 





Nataraja 
Mudaliar 
‘U. 
Offcial 
Assignee of 
Madras. 
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There appear to have been four cases in this High Court as 
regards payment of batta saving limitation. The first 1s a ae 
case in Vijiaraghavalu Naidu v. Srinivasalu Natdul, here 
it was held that a step-in-aid had been taken. The second 
is Arunachalam Chetitar v. Latchumanan Chettiar’, where 
Wallace, J., held that the payment of process fee for the issue 
of a warrant of arrest in execution of a decree where the batta 
memo itself does not apply for the issue of process is notea 


step-in-aid of execution so as to save limitation. As observed * 


by Jackson, J., in Raman Chetty v. Ramaswams Piilass (the 
third case) the actual paper is not quoted in the judgment nor 
was it found in the record. In Arunachalam Chettiar v. 
Laichumanan Chettiar’ Wallace, J., relied on Vijiaraghavalu 
Naidu v. Srinivasalu Naidul as indicating the then view of 
this Court that a mere payment of batta for process where the 
batta memo itself does not apply for the issue of process will 
not be a step-in-aid. In that case, Vijiaraghavalu Naidu v. Srini- 
vasalu Naidul, a batta memorandum was beld to be a step-in- 
aid and the judgment says that it asked that process may issue 
and for this purpose the necessary batta was deposited. 
Jackson, J., says in Raman Chetty v. Ramaswam+ Pillais that 
he does not think it can be gathered from that judgment that 
it was a distinct application for process over and above what 
was in the form. In Govindaswami Pillai v. Govinda Padayachts 
Madhavan Nair, J., held that the “process -application” for 
which batta was paid “to attach the properties in the house of 
the defendants” and which stated “that one rupee might be 
received for the purpose,” was a step-in-aid. Thus there are 
one Bench case and three single Judge decisions. Of’ these 
Govindaswami Pillai v. Govinda Padayacht4, where attachment 
was distinctly asked for, is not of much help. Of the other two 
decisions by single Judges both consider themselves in agree- 
ment with the Bench case, Vijiaraghavalu Naidu v. Srintvasalu 
Naidul. But as observed in Raman Chetty v. Ramaswamt 
Pillai by Jackson, J., in Arunachalam Chettiar v. Laichumanan 
Chet#iar3 the actual words in the batta memorandum are not 
Set out: Jackson; J.,says that. - -—- 2. ges). -- MT 


“it is difficult to apply rulings which contain no citation of the document 
in question. In fact for that reason alone I should be prepared to ignore 
the case-law and trust to the plain interpretation of the statute.” 


1. (1905) L L. R. 28 Mad. 399, 2. (1924) 47 M. L J. 537. 
--—3. = (1928) -56 M: B Ju- 64 — -- —— ada (1925) 48M -En Fr 678 — 


=” Tm aa a = 
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He continues: 


“I had thought of referring the matter to a Bench, but on a considera- 
tiompf the cases I hold that Vijtaraghavaln Naidu v. Srintvasalu Naidu! 
is clea authority (cf. Alagamuthy Pillai v. Devasagaya Fernandes?) which 
is not cited in Arunachalam Chettiar v. Latchumanan Chetisar®.” 


I cannot help thinking that the brackets in the report are 
misplaced because Vtjtaraghavalu Naidu v. Srinivasulu Naidul 
is referred to twice in Arunachalam Chettiar v. Laichumanan 
Chetitar? and in fact in the previous paragraph, Jackson, J., 
e says that the learned Judge in that case considered Vtjtaragha- 
valu Naidu v. Srinivasalu Naidul. Alagamuthu Pillai v. Deva- 
sagaya Fernandes’, which is not cited in Arunachalam Chettiar 
v. Latchumanan Chettiar3, is sucha clear case as not to be of 
much help. In the present case the Court passed an order on 
31st January, 1924, that the properties should be sold on 7th 
July, 1924, and on 2nd July, 1924, the process fee was paid for 
issue of a sale warrant. Under R. 187 of the Civil Rules of 
Practice the batta for the sale warrant has to be paid a week 
before and a warrant cannot be prepared till the batta is paid. 
If the batta is not paid the Execution Petition is liable to be 
dismissed. It seems to me that the entry “Sale warrant” under 
“Particulars of process” and “Immovable property” under 
“Against whom” is sufficient to indicate that the Court was 
asked to issue a sale warrant the batta being paid for it. I 
therefore agree with the view of both the Lower Courts that 
this is a step-in-aid of execution. The second appeal fails and 
is dismissed with costs. 

K. C. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PresENT:—Mr. Justice MADHAVAN NAIR AND MR. 
JUSTICE JACKSON. 


Jujisti Mahapatro ` .. Appellani* (Transferee Decree- 
v. holder and Petitioner) 
Korada Magata, Patro and 
others .. Respondents (Original De- 


cree-holders and Respondents- 
Defendanis Nos. 2 io 5,7 to 16, 
18 and 20 io 22). 


Limitation Act (IX of 1908), Art. 181—Mortgage suti— Preliminary 
decree—Appeal therefrom withdrawn and dismissed—Final decree—A ppli- 
aa ee ee 


* Appeal No. 286 of 1930. 8th November, 1932, 
1. (1905) L L. R 28 Mad. 399. 2. (1915) 3 L. W. 34. 
a 3. (1924) 47 M. L. J. 537. 


- 


Madhavan 
Nair, J. 


ae 
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cation for—Limitation—Starling point of—Order dismissing appeal, if a 
decree—Civil Procedure Code (V of 1908), S. 2 (2). 

An order dismissing an appeal for want of prosecution does notydeal 
judicially with the matter of the suit and can in no sense be regardgd as an 
order adopting or confirming the decision appealed from. Time for applying 
for final decree ina mortgage suit would in such a case run from the date 
fixed for payment in the preliminary decree. But where the appeal is for- 
mally brought before the Court but is withdrawn and dismissed, the erder 
dismissing the appeal amounts to a decree which supersedes the original 
order appealed against and time for applying ‘for final decree would run only 
from the date of the appellate order and not from the date fixed for pay- 
ment in the preliminary decree. 

Abdul Majid v. Jawahir Lal, (1914) L L-R 35 AJL 350: 27 ML. L. J. 17° 
(P.C.); Batuk Nath v. Munni Dei, (1914) L R 41, I. A. 104: LL.R. 36 AIL 
284 : 27 M. L. J. 1 (P...) and Sachtindranath Roy v. Makara; Bahadur 
Singh, (1921) L. R. 48 L A. 335; LL.R 49 Cal 203 (P. C), distinguished. 

Peria Kovil Ramanuja Peria Jeeyangar v. Lakshmi Doss, (1906) I.L.R. 
30 Mad. 1: 16 M.LJ 393 (F.L.); Venkayya v. Sathiraju, (1921) I. L. R 44 
Mad. 714: 41 M.L.J. 117 and Saku Namdial Saran v. Sahu Dharam Kirti 
Saran, (1925) 24 A.L.J. 465, relied on. 

. Raghw Prasad Singh v. Jadunandan Prasdd, (1920) 6 Pat. L. J. 27 and 
Gohur Bepari v. Ramkrishna Shaka, (1927) 46 Cal. L. J. 111, referred to. 


Appeal against the orders of the District Court of Ganjam, 
dated the 9th day of March, 1928 and made in I. A. No. 22 of 
1928 and I. A. No. 36 of 1927 in O. S. No. 7 of 1918, respec- 
tively. 

B. Jagannadha Doss for S. A. Seshadri Atyangar for 
appellant. 

C. Sambastva Rao for respondents. 

The Court delivered the following 

JupGMENT. Madhavan Nair, J.—I have had the advantage 
of reading the judgment which my learned brother is going to 
deliver and J agree with him. As the question involved in the 


appeal is of some importance, I will briefly record my reasons 


in support of my conclusion. 


This appeal arises out of an application filed by the trans- 
feree decree-holder for passing a final decree in a mortgage 
suit. The facts of this case are not disputed. In O.S. No. 7 
of 1918 on the file of the District Court of Ganjam, which was 
a suit on a mortgage, a preliminary decree for sale was passed 
on 12th December, 1921, fixing six months for the payment of 
the decree amount. An appeal against the decree was filed in 
the High Court—Appeal No. 259 of 1923—by the 5th judg- 
ment-debtor. Notice was ordered in the appeal, and some of the 
respondents were served. At this stage the appeal itself was 
withdrawn by the appellant and it was dismissed with the costs 
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of those respondents that appeared. The order passed by the 
High Court runs thus: 


“Theappeal is withdrawn. It is dismissed with costs. The costs will 
be proportionate . 


This order was passed on 21st January, 1924. On Zlst 
January, 1927, the transferee decree-holder presented I. A. 
No, 36 of 1927 in the District Court fora final decree. The 
quéstion that arises for decision is whether this petition is in 
tinfe. 

Under Art. 181 of the Limitation Act which is applicable 
to the case, the period of limitation for applying for a final 
decree is three years from the time when the right to apply 
accrues. In the present case, the right to apply accrued on the 
12th of June, 1922. The time for filing the application for the 
final decree expired on the 12th of June, 1925. I.A. No. 36 of 
1927 presented on 21st January, 1927, would therefore be 
clearly barred by time. But the petitioner argues that having 
regard to the fact that an appeal was filed to the High Court 
against the judgment and decree in O. S.No. 7 of 1918, that 
judgment and decree became merged in the final decree of the 
High Court in Appeal No. 259 of 1923, that limitation runs 
from 21st January, 1924, the date of the final decree and that 
since I. A. No. 36 of 1927 was presented on 21st January, 
1927, within three years of the High Court’s decree, the petition 
is in time. The respondent argues that since the appeal filed 
against the preliminary decree was withdrawn and dismissed 
without consideration of merits, it cannot be said that the 
original decree has been merged in the appellate decree and that 
therefore the filing of the appeal cannot be availed of by the 
petitioner for the purpose of getting a fresh ee point for 
limitation. 

The question for determination is whether in a case iter 
an appeal against a preliminary decree was filed but was with- 
drawn and dismissed with costs, the time for applying for final 
decree would run from the date fixed in the preliminary decree 
{or payment or from the date of the order dismissing the 
appeal. The learned District Judge relying on a decision of the 
Privy Council in Abdul Majid v. Jawahir Lall declined to 
accept the petitioner’s contention and held that the application 
was barred by time. It is argued for the petitioner that the 


1. (1914) L L. R. 36 All, 350: 27 M. L. J. 17 (P. C). 
R—88& 4 
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present case does not fall within the scope of the Privy Councił 
decision and that his application is within time as having been 
filed within three years of the date of the High Court's decree. 

In the appeal before the Privy Council which also arose 
out of an application for a final decree, the facts were as 
follows :—In a suit to enforce a mortgage a preliminary decree 
for sale was made by the Subordinate Judge on the 12th of 
May, 1890. This decree was confirmed by the High Court,om 
the 8th of April, 1893. Against the decree of the High Court 
an appeal to the Privy Council was admitted ; but was dismissed 
for want of prosecution on the 13th of May, 1901. On the 
lith June, 1909, an application was made to the Subordinate 
Judge “for an order absolute” to sell the mortgaged properties, 
in other words, “for an order directing enforcement of the 
order nisi which had been confirmed by the decision of the High 
Court of the 8th of April, 1893”. This application was 
obviously barred under Art. 179 of the Limitation Act of 
1877 (which applied to the case) as having been filed after the 
expiry of three years from the order of the High Court con- 
firming the decree—which was the final order of the appellate 
Court: but it was argued before the Privy Council that the 
decree which was sought to be enforced had been “construc- 
tively turned” into a decree of the Privy Council by virtue of 
the dismissal of the appeal on the 13th of May, 1901 and that 
therefore the period of limitation was twelve years from the 
13th May, 1901, under Art. 183 of the Limitation Act of 1877 
which corresponds to Art. 180 of the present Limitation Act. 
This contention was rejected by their Lordships of the Privy 
Council with the following observations: 


“ The order dismissing the appeal for want of prosecution did not deal 
judicially with the matter of the suit and could in no sense be regarded as an 
order adopting or confirming the decision appealed from. It merely recog- 
nised authoritatively that the appellant had not complied with the conditions 
under which the appeal was open to him, and that therefore he was in the 
same position as if he had not appealed at all To put it shortty, the only 
decree for sale that exists is the decree, dated the 8th of April, 1893, and that 
is a decree of the High Court of Allahabad. The operation of this decree 
has never been stayed and there is no decree of His Majesty in Council in 
which it has become merged. The period of limitation applying to the 
enforcement of it at all material times was therefore a period of three years, 
The respondent’s right is therefore barred by limitation.” 

The same conclusion was reached by their Lordships of 
the Privy Council in Batuk Nath v. Munni Deil which was also 


t a aaa 


1. (1914) L. R. 41 L A, 104: L L. R. 36 AlL 284: 27 M. L. J. 1 (P. C). 
@ 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 699 


a case where the appeal before His Majesty in Council was dis- 
misseq as the appellant or his agent had not taken any effective 
steps fog prosecution. The observations of their Lordships 
quoted above from Abdul Majid v. Jawahir Lali were quoted 
by their Lordships in Sachindra Nath Roy v. Maharaj Bahadur 
Singh. These observations, says the respondent’s learned 
Counsel, make it clear that in their Lordships’ opinion the 
decyee of the Lower Court cannot be considered to have become 
merged in the decree of the appellate Court unless the appellate 
Court dealt judicially with the matter in the suit, in other 
words, heard it on the merits. If this is the basis of the deci- 
sion of Abdul Majid v. Jawahir Lali it must follow that the 
judgment and decree in O. S. No. 7 of 1918 in the present case 
cannot be said to have become merged in the order of the High 
Court as that order did not deal with the subject-matter of the 
appeal on its merits, since the appeal was withdrawn by the 
appellant. But the appellant seeks to distinguish the decision 
in Abdul Majid v. Jawahir Lali on the ground that what was 
decided in that case was that there was formally no appeal 
before the Privy Council, that therefore there was no decree of 
the Privy Council to which Art. 183 of the Limitation Act 
would apply, and that the same reasoning should not be applied 
to the present case, inasmuch as there was an appeal formally 
before the Court and that appeal was finally disposed of by an 
order of the High Court. According to the appellant’s conten- 
tion where an appeal Jay and that appeal was disposed of by an 
order, that order will amount to a final order in which the 
original order appealed against gets merged except as in the 
case dealt with by the Privy Council which was a case of dis- 
missal for default. He would confine the operation of the 
decision in Abdul Majid v. Jawahir Lali strictly to cases which 
have been dismissed for default of prosecution and not to cases 
like the present one in which the appeal was formally brought 
before the Court but was withdrawn and dismissed. The 
question is whether this distinction sought to be drawn by the 
appellant’s Counsel can be maintained. 


I find it somewhat difficult to make up my mind on this 
point but after giving my best consideration, I am inclined to 


— Ő 


1. (1914) I. L. R. 36 Ali. 350 
2 (1921) L.R. 481. 5: 
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accept the appellant’s contention. At first sight it may appear, 
if I may say so with very great respect, that the reasonjng of 
their Lordships that for a judgment of the Lower £ourt to 
become merged in the judgment of the appellate Court, the 
order of the appellate Court should deal judicially with 
the matter of the suit would apply equally to cases” where 
an appeal has been dismissed for want of prosecution, as 
well as to cases where as in the one before us the &ppeal 
was formally withdrawn and dismissed and an order was drawn 
up dismissing it with costs. But having regard to the circum- 
stances in which the observations were made, I do not think 
this is a correct interpretation of their Lordships’ judgment. 
In that case their Lordships decided that the dismissal of an 
appeal by His Majesty in Council for want of prosecution does 
not give a fresh starting point of limitation under Art. 179 of 
the Limitation Act of 1877 and that the limitation ran from the 
order of the High Court confirming the decree which was the 
final order of the appellate-Court. The observations so strongly 
relied upon by the respondent that 


“the order dismissing the appeal for want of prosecution did not deal 
judicially with the matter of the suit and couldin no sense be regarded as an 
otder adopting or confirming the decision appealed from,” 

were made by their Lordships to meet the argument that 
the order of the Privy Council must be taken to have construc- 
tively turned the decree that was sought to be enforced into a 
decree of the Privy Council. That was all. Their Lordships’ . 
observations do not in any way relate to an order referred to 
in Cl. (2) of Art. 179 though at first sight it may appear that in 
their Lordships’ view such an order should also be one dealing 
judicially with the merits of the appeal. But this point—the 
nature of the final order within the meaning of Cl. (2)—cannot 
be said to have been inferentially decided as the existence of 
such an order does not seem to have been an essential part of the 
argument; for, the real point urged was that there was, what 
was alleged to be, a decree of the Privy Council and that Art. 180 
of the Limitation Act applied to the case; and then, their Lord- 
ships pointed out that in the circumstances referred to, the 
order passed by them dismissing the appeal for want of prose- 
cution cannot be said to bea judicial order. If it is to be under- 
stood that in their Lordships’ view that the order referred to 
in Cl. (2) of Art. 179 should also be an order dealing judicially 

o 
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with the merits of the appeal, then the decision in Peria Kovil 
Ramanuja Peria Jeeyangar v. Lakshmi Dossi of this Court 
may baye to be reconsidered. In that case, a second appeal 
was filed against the lower appellate Court’s decree but that 
was withdrawn and the High Court passed the following 
order; 


“The appellant’s vakil having applied for permission to withdraw the 
appfal, it is ordered that this appeal be, and hereby is, dismissed; and it is 
further ordered that the appellant do pay to the respondent his costs of this 
gecond appeal.” 


The Full Bench decided that 


“where a second appeal is preferred and an order is made by the Court 
to which the appeal is preferred which Las the effect of finally disposing of 
the appeal, time runs from the date of such order; and it makes no difference 
that such second appeal was withdrawn by the appellant.” 


This case ts very much like the one before us; though the 
second appeal was not disposed of on the merits, time for 
limitation was calculated from the date of the appellate order 
as it had the effect of finally disposing of the appeal. In my 
opinion what was laid down by 'their Lordships of the Privy 
Council in dhani Majid v. Jawahir Lal? was only this: vis., 
that in that case the order passed by their Lordships cannot be 
considered to be a judicial order passed on appeal because the 
appeal itself for the reason stated in their Lordships’ judgment 
never came up for disposal by their Lordships and therefore the 
period of limitation should not be calculated from the date of 
the order passed in appeal within the meaning of Art. 183 of 
the Limitation Act. The other decision of the Privy Council 
reported in Batuk Nath v. Munni Dei8 does not carry the 
matter much further. In thatcase as the appellant had not 
taken effectual steps for the prosecution of the appeal presented 
to His Majesty in Council the Registrar under R. 5 of the 
Order in Council dismissed the appeal for non-prosecution. It 
was held by their Lordships of the Privy Council that 


“ Such a dismissal for want of prosecution is not the final decree of an 
appellate Court within the meaning of Art. 179, cl. (2) of Sch. II of the 
Indian Limitation Act from which the period of limitation can be reckoned 
under that Article in support of the application for the execution of a decree.” 


The true scope of these two decisions of the Privy Council 
has been pointed out in Raghu Prasad Singh v. Jadunandan 
Prasad Singhs. See also the decision in Gohur Bepart v. Ram- 





1. (1906) I. L. R 30 Mad 1:16 M. L. J. 393 (F. B). 
2. (1914) L L. R. 36 AIL 350: 27 M. L. J. 17 @. C). 

3. (1914) L. R. 41 1. A. 104: I. L. R. 36 AIL 284: 
4. (1920)6 Pat. L. J. 27, 


Pa 
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krishna Shakal. It follows from what I have said above that 
the observations in Abdul Majid v. Jawahir Lal? relied ou by 
the learned Counsel for the respondent should be strictly 


„confined to cases where the appeals are dismissed for Want of 


prosecution and should not be applied to a case like the one 
before us where the appeal was fornially brought befoge the 
Court for disposal and was finally disposed of by an order 
dismissing it with costs. In such a case, in my opinion, the 
order of the lower appellate Court supersedes the order of the 
Court appealed against and time begins to run under Art. 181 
from the date of the order passed in appeal. In Venkayya v. 
Sathtraju3 it was held that an application for a final decree for 
sale under O. 34, R. 5, Civil Procedure Code, is governed by 
Art. 181 of the Limitation Act and the starting point, in cases 
where there has been an appeal from the preliminary decree is 
the date of the appellate decree whether the latter confirmed or 
varied the preliminary decree. I think the same should be the 
decision in the present case also, notwithstanding the fact that 
the appeal was withdrawn and dismissed without a considera- 
tion of the merits. In my opinion, the observations referred 
to in Abdul Majid v. Jawahir Lal? cannot be said to apply to a 
case like the one now under consideration. 


In this connection the following observation of the learned 
Judges in Sahu Nandlal Saran v. Sahu Dharam Kirti Saran 
may also bereferred to with advantage. In that case it was 
held that “ where an appellate decree either affirms, modifies or 
reverses the decree of the trial Court, the period of twelve years 
under S. 48 of the Code of Civil Procedure should begin from 
the date of the decree of the appellate Court, but where it has 
been held that no appeal lay, the order disposing of the so- 
called appeal will not amount to a decree and therefore the 
period of limitation, in such a case, should be counted from the 
date of the original decree and not from the date of the so- 
called appeal.” After referring to the decisions of the Privy 
Council in Abdul Majid v. Jawahir Lal? and the decision in 
Sachindra Nath Roy v. Maharaj Bahadur Singh’ and pointing 


i 
1. (1927) 46 C. L. J. 111. 
2, (1914) L L. R. 36 All. 350: 27 M. L. J. 17 (P. C). 
3. (1921) I. L. R. 44 Mad. 714: 41 M. L. J. 117, 
4. (1925) 24 A. L. J. 465. 
5. (1921) L. R. 48 I. A. 335: I. L. R. 49 Cal. 203 (P. C.). 
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out that the case before them was stronger “because in the 
Privy Council case an appeal did lie and had been properly pre- 
ferret” while in the case before them no appeal lay at all and 
the proceedings did not terminate in an order dealing judicially 
with the matter in the suit the learned Judges observed as 
follows :— 

e The converse proposition, though it is not necessary for us to decide 
thi#, would also seem to be ın conformity with the spirit of S. 2, with the 
dectsfon of their Lordships of the Privy Council and with Indian judicial 
futhority, vis., where an appeal lay and that appeal was disposed of by an 
order, that order will amount to a decree except as in the case dealt with by 
their Lordships of the Privy Council (a case of dismissal for default) and in 
other special cases where it is expressly declared by S. 2 that the order shall 
not amount to a decree.” 

For the above reasons I think it must be held that 
an order passed by a decree dismissing the appeal with costs 
notwithstanding the fact that the appeal was withdrawn by the 
appellant should be held to be an order finally disposing of the 
appeal superseding the order of the Court appealed against and 
that, for the purpose of the present case, time begins to run 
from the date of the order of the High Court and therefore, 
I. A. No. 36 of 1927, the application for passing of the final 
decree, is not barred by limitation. I would, therefore, alow 
the appeal with costs. The result is that the Petition will be 
disposed of by the Lower Court on the merits. The Court-fee 
on the Appeal Memo will be refunded. 


Jackson, J.—The present point for determination is whe- 
ther a mortgagee-decree-holder who obtained his preliminary 
decree on 12th December, 1921, is within time when applying 
for a final decree on 21st January, 1927, because an appeal 
against that preliminary decree was withdrawn and dismissed 
on Zlst January, 1924. It is pleaded that the preliminary 
decree became merged in the appellate decree, upon the date of 
which the right to apply accrued, and therefore the application 
ig within time. 

Although under the Civil Procedure Code (O. 41, R 5) 
an appeal shall not operate asa stay of proceedings under a 
decree, yet if there is an appeal against the preliminary decree 
there is no conclusive decree under which the decree-holder can 
proceed. 

“The essential condition to the making of a final decree is the existence 
of a preliminary decree which has become conclusive between the parties. 





Jackson, 


Q 
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When an appeal has been preferred, it is the decree of the appellate Court 
which is the [final] decree in the cause.” Jowad Hussain v. Gendan Singhi. 
The “final” which I have bracketted means of course’ con- 
clusive; it is not the antithesis of preliminary. if 
So far there is no difficulty; time runs from the appellate 
Court decree. But then the question has arisen: whateif the 
appellate Court does not decree? 


The Allahabad High Court attempted to get over this 
difficulty by ruling that whenever the appellate Court dismisse8& 
an appeal, it passesa decree. Abdul Majid v. Jawahir Lal. 
But the special case under its consideration where the Privy 
Council had recommended His Majesty to dismiss the appeal 
for non-prosecution—was taken up on appeal to the Privy 
Council which pronounced as follows :— 


“The order dismissing the appeal for want of prosecution did not deal 
judicially with the matter of the suit and could in no sense be Tegarded as an 
order adopting or confirming the decision appealed from. It merely recog- 
nised authoritatively that the appellant had not complied with the conditions 
under which the appeal was open to him, and that therefore he was in the 
same position as if he had not appealed at all . . . . there is no decree of 


His Majesty in Council in which the preliminary decree has become merged.” 
Abdul Mand v. Jawahir Lal 


Then comes the question, is a dismissal upon withdrawal 
also a mere recognition that the appellant has not complied with 
requisite conditions, or is it a decree? 

Although the withdrawal of an appeal is mentioned in 
O. 41, R. 22 (4) the Code nowhere lays down the procedure of 
the Court upon such withdrawal, and any consequent dismissal 
must presumably be under S. 151, Civil Procedure Code. 


In Bombay it may not be the practice to dismiss; for in 
Patloji v. Ganu4 the High Court appears simply to have per- 
mitted withdrawal; and such permission was held not to bea 
decree. 

This ruling is considered by a Full Bench of our Court in 
Peria Kovil Ramanuja Peria Jeeyangar v. Lakshmi Dosss, 
where it is held that time runs from the date of an order which 
has the effect of finally disposing of an appeal. 

The Full Bench does not say whether in its opinion an 
order of dismissal consequent upon a withdrawal is a decree. 





1. (1926) L. R. 53 I. A. 197: I L. R. 6 Pat. 24: 51 M. L. J. 781 (P. C). 
2. (1910) I. L. R. 33 AIL 154 (F. B.). 
3. (1914) I. L. R. 36 All. 350:27 M.L. J. 17 (P.C). 
4, (1890) I.L. R. 15 Bom. 370. 
5. (1906) I. L. R. 30 Mad 1: 16 M. L. J. 393 (F. B.). 
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The determining factor would seem to be whether or no 
the Court has in the terms of S. 2, Civil Procedure Code, 
‘“expressed an adjudication” or in the terms of the Privy 
Council ruling has “ dealt judicially with the matter ”. 

The exact order of dismissal runs thus: “The appeal is 
withdrawn. It is dismissed with costs. The costs will be 
proportionate to the interests of the 6th and 7th respondents 
whe appear by counsel. . . .”’ 


"No doubt if the Court had been so disposed it might simply 
have recorded “Leave granted to withdraw,” and then the 
appellant would be in the same position as if he had not appeal- 
ed at all; but when the Court went further and considered the 
award and distribution of costs it is difficult to see how it has 
not expressed an adjudication and therefore passed a decree. 
How are the costs recoverable except under the decree of the 
High Court? 

If the principle applicable to non-compliance of conditions 
is extended to withdrawal, it may lead to deplorable results. 


A mortgagee obtains a preliminary decree, which becomes 
inconclusive by reason of an appeal being lodged. ‘Then if 
preliminary conditions are not complied with, in all human 
probability, although the decree-holder is thrown back upon the 
original date of his decree, he will be within three years, and 
may not have much cause to complain that the unjustifiable ac- 
tion of his judgment-debtor in preferring an infructuous appeal 
bas deprived him of several months to which the statute entitled 
him. But suppose the preliminary conditions are duly complied 
with, and the appeal comes on for hearing, and then the appel- 
lants withdraw. Then the decree-holder may find himself 
time-barred; for in these days an appeal may well be pending 
over three years. No doubt in such circumstances the Court 
might refuse withdrawal; but it is startling to consider that the 
perfectly normal and natural order of the Court “Withdrawn 
Dismissed. Costs to respondents” would have the effect of 
unsuiting the respondents as barred by limitation. 


But apart from this reductio ad absurdum, in my opinion 
the order ‘* Dismissed with costs ” is a decree, and time runs 
from that order. 

I should allow this appeal with costs to appellant. 


SR Appeal alowed. 
R—89 j 








Madhavan 
Nair, J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice MapHAVAN Nam AND MR. 
JUSTICE JACKSON. 


Arumugam Pillai and another .. Appellants* (1st and 
v. 2nd defis.) 
Khazi Mohideen Sheriff Sahib and ° 
another -. Respondents in bih 


the Appeals (Plaintiffs). 


Limitation Act (IX of 1908), Arts. 134 and 144—Wakf property— 
Mutawalls having beneficial interest—Sale of endowed property—Sutt by 
succeeding mutawalls to avotd—Starting point of limitation. 


Where the mutawalliofa Mahomedan wakf, who has a beneficial inter- 
est in the endowed property, sells the property, the alienation is valid during 
the lifetime of the vendor, and a suit by a succeeding mutawalli for a 
declaration that the sale is invalid and for recovery of possession of the 
property sold is in time if instituted within twelve years from the date of the 
death of the mutawalli who sold the property. 


Vidyu Varuthi v. Balusami Aiyar, (1921) L. R. 48 I. A. 302: I. L. R. 44 
Mad. 831: 41 M. L. J. 346 (P.C.) and Venkatasubbarayndu v. Haji Silar 
Sahib, (1929) 58 M. L. J. 524, relied on. 


Appeals against the decree of the District Court of Salem 
in O. S. No. 2 of 1924. 

The Advocate-General (Sir A. Krishnaswamt Aiyar), 
E. Vinayaka Rao, L. A. Govindaraghava Atyar and 
L. S. Veeraraghava Atyar for appellants. 

S. Varadachariar and S. S. Ramachandra Atyar for res- 
pondents. 

The judgment of the Court was delivered by 

Madhavan Nair, J. —A. S. Nos. 75 and 76 of 1927.—Both 
these appeals arise out of O. S. No. 2 of 1924 instituted by the 
plaintiffs, described as the mullas or trustees of a Muhammadan 
mosque at Paramathi. The suit is for the recovery of two 
items of property said to have been improperly alienated by the 
previous trustees. Appeal No. 75, in which the Ist defendant 
is the appellant, relates to item 1, the alienation of which was . 
effected in his favour under three sale deeds, Exs. D, D (1) and 
D (2), dated 17th February, 1901, 19th April, 1901 and 3rd 
May, 1901, respectively. Item 2 was alienated in favour of 
the 2nd defendant, the appellant in A. S. No. 76, under two 
documents, Exs. E and E (1), dated 7th October, 1900 and 
19th April, 1901, respectively. The present suit was instituted 

| 





* Appeals Nos. 75 and 76 of 1927. lst February, 1933. 
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on 9th January, 1924. The main question in these appeals is 
whether the suit is barred by limitation under Art. 134 or 
Art. 144 of the Limitation Act. Art. 134 specifies 12 yearsas 
the period of limitation for a suit “ to recover possession of im- 
movable property conveyed or bequeathed in trust or mortgaged 
and afterwards transferred by the trustee or mortgagee fora 
valable consideration” and the limitation period commences 
Ir6m the “date of the transfer”. Art. 144 specifies 12 years as 
the period of limitation “for possession of immovable property 
or any interest therein not hereby otherwise specially provided 
for” and the period commences from the date “when the pos- 
session of the defendant becomes adverse to the plaintiff’. The 
learned Judge held that the suit is not barred by limitation 
and decreed the plaintiffs’ suit. The question of limitation is 
common to both the appeals. In Appeal No. 76 some subsidiary 
points also arise for consideration. We will. therefore, deal 
with these appeals separately. : 


A. S. No. 75 of 1927.—In considering which of the two 
Articles mentioned above applies to suits of this nature, it will 
be necessary, as may be seen from decided cases, first to 
consider the essential nature of the trust. But in this appeal 
the question of limitation may be disposed of on another 
consideration, though the nature of the trust will have to be 
inquired into, in the connected appeal, and what is stated in it 
on that question will well apply to this appeal also. Though the 
sales under Exhibits D and D (1) took place in 1901 according 
to the documents, it is admitted that the portions of item 1 dealt 
with under the documents were under prior encumbrances and 
possession of the items was obtained by the Ist defendant 
only in 1914. It has been held by a Full Bench of this Court 
in Seeti Kuiti v. Kunhi Pathummal that Art. 134 of the 
Limitation Act does not apply to a transfer from a trustee 
or mortgagee under which possession is not taken by the 
transferee. It follows therefore with respect to these 
alienations that the suit cannot be said to be barred either 
under Art. 134 or under Art. 144 also as it has been instituted 
before the expiry of 12 years from 1914. With regard to the 
alienation under Exhibit D (2), the learned Advocate-General 
says that possession was transferred on the date of the deed, 


a) a 
1, (1917) L L. R. 40 Mad. 1040: 33 M. L. J. 320 (F. B.). 
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3rd May, 1901. The respondents contend that in the case of 
this alienation also possession was not transferred on the date 
of the sale deed but was transferred only in 1914 as in the case 
of the other alienations. The sale of this item was also subject 
to an encumbrance as may be seen from the document. The 
sale deed no doubt says that the transferee was put ın possession. 
Whether the prior encumbrance was a simple mortgage ora 
usutructuary mortgage, there is, we think, sufficient evidence*in 
the case to show that possession with regard to this item Was 
not obtained by the alienee before 1914. Exhibit I is the piaint 
in O. S. No. 45 of 1914, the scheme suit, by the decree in which 
predecessors of the present plaintiffs were removed and the 
present plaintiffs appointed. The present Ist defendant was 
the 23rd defendant in that suit. In paragraph 10 of the plaint 
in that suit the following statement occurs :— 

“The 23rd defendant Arumugam Pillai claims to have purchased the 
suit property in the said case. He has also filed a suit for the recovery of 
the said second item of property in the Court of the District Munsif of 
Namakkal and in O. S Nos. 347 and 367 of 1914.” 

The second item of property referred to in this state- 
ment ts admitted to be the present first item. The Ist defend- 
ant did not evidently obtain possession of this portion of item 1 
before 1914 as he instituted a suit to recover possession of 
item l in 1914. The written statement of the 1st defendant in 
the present suit also shows that he did not obtain possession 
of item 1 before 1914. In paragraph 6 he says: 

“ The land mentioned in item 1 was in the possession of a usufructuary 
mortgagee and this defendant had to institute a suit for redemption in Q. S. 
Nos. 364 of 1914 and 347 of 1914 on the file of the District Munsif’s Court, 
Namakkal, and finally obtained possession through Court and has paid the 


vendors the other amounts mentioned in the sale deeds and he 18 therefore by 
right entitled to be in possession.” 


In his evidence given in this case as D. W. 1 there is 
nothing to show that he obtained possession of this portion of 
item 1 orof the ether portions before 1914. Having regard 
to the 1st defendant’s statement in his own written statement 
and the other evidence we have referred to, we do not think it 
ig necessary to call upon the Lower Court to take fresh evi- 
dence and submit a finding as to when the Ist defendant came 
into possession of the property sold under Exhibit D (2). In 
our opinion it is established by the evidence that he did not 
obtain possession of the item before 1914. On this finding the 
suit is not barred with respect of this item also as in the case of 
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the other portions of item 1 sold under Exs. D and D (1). 
Even if possession was obtained on the date of the decd it will 
be seen, from the reasoning of our judgment in the connected 
Appeal No. 76 of 1927 which will equally apply to this case 
also, that the plaintiffs’ suit is not barred. This appeal is 
theréfore dismissed with costs. 


© A. S. No. 76 of 1927.—In this appeal the 2nd defendant 
,i¢fhe appellant. Item 2 of the ‘suit property had been alie- 
inated in his favour under two sale deeds, Exhibits E and E 
(1), dated 7th October, 1900 and 19th April, 1901, respec- 
tively. It is not disputed that the appellant got possession 
of the property on these dates. It is argued on his behalf 
that the institution to which this property belongs is a bare 
trust, that therefore Art. 134 applies to the case and that 
in any event the suit is barred by Art. 144 inasmuch as it 
has been admittedly instituted beyond 12 years from the date 
of the alienation. The respondents argue that having re- 
gard to the re__.aiu.c-of the trust, Art. 134 does not apply 
to the case, and that the suit having been admittedly brought 
before the expiry of 12 years from the removal of the previous 
trustees, f.e., the trustees who made the alienation, the suit is 
not barred. In this connection a very large number of cases, 
amongst which the following seem to be the most important, 
was brought to our notice: Vidya Varuiht v. Balusams Atyarl, 
Subbaiya Pandaram v. Mahamad Mustapha Maracayar8, Ranga 
Dasan v. Latchuma Dasan3, Rama Reddy v. Ranga Dasané, 
Vellacham: Naicker v. Alagarsams Natckert, Venkatasubba- 
rayudu v. Haji Silar Sahibe, Vadlamudi Sasirulu v. Thalluri 
Venkataseshayyal, Pertyanan Chetty v. Govinda Raos, Badri 
Narayan Singh v. Mahanth Kailash Gir®, Debendra v. Nahar- 
mallo, Naurangi Lal v. Ram Charanil, Sarabdeo Bharthi v. 
Ram Balil and Admuintstrator-General of Bengal v. Balkissen 
Misser13. We have considered each one of these cases, but 





1. (1921) L. R 48 I. A. 302: I. L. R. 44 Mad. 831:41 M. L. J. 346 (P. C.) 
2. (1923) L. R. 50 I. A. 295: I. L., R. 46 Mad. 751:45 M. L. J. 588 (P. C) 
3. (1924) 48 M. L. J. 114. 

4. (1925) L L. R. 49 Mad. 543: 50 M. L. J. 589. 

5. (1926) 104 L C. 355. 6. (1929) 58 M. L. J. 524. 

7. (1927) 110 I. C. 894. 8. (1931) 62 M. L. J. 496. 

9, (1925) I. L. R. 5 Pat. 341. 10. A. I. R. 1930 Cal. 673. 

11. A. L R. 1930 Pat. 455. 12. (1932) L L. R. 54 All 909, 


13. (1924) I. L. R. 51 Cal 953. 
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having regard to the trend of the decisions of this Court it wili 
not be necessary to examine all of them in detail. 


In considering whether Art. 134 applies or not, we have to 
examine whether the Muhammadan mosque to which the suit 
property belongs is a bare trust or whether the trustees have a 
beneficial interest in the trust. This distinction has been 
emphasized as a result of the decision of the Privy Council ‘in 
Vidya Varutht v. Balusams Aiyarl as understood in some*ef, 
the subsequent decisions of this Court. In Vidya Varuthi v. 
Balusams Atyarl it was held that Art. 134 of the Indian 
Limitation Act does not apply where the head of the mutt, 
having a beneficial interest in the mutt property, granted a 
permanent lease over a part of the mutt property not proved to 
be subject to a specific trust. It was also held in that case that 
except for unavoidable necessity the bead of a mutt cannot 
create any interest in the mutt property to enure beyond his 
life, that a lessee however has not adverse possession under 
Art. 144 of the Limitation Act during the life of the head who 
granted the lease, and that if the lessee’s possession is consented 
to by the succeeding head, that consent can be referable only to 
a new tenancy created by him and that there is no adverse 
possession until his death. On this ground it was held that the 
suit in that Ca‘ was not barred under Art. 144 also. It is also 
clear from this decision that the rules enunciated in it apply to 
the endowments of Muhammadan religious institutions and to 
alienations made by Sajjadanashins or Mutiawalits. The res- 
pondents argue that the case before us falls exactly within the 
scope of this decision, while the appellant contends that the 
present case is one of a bare trust in which the trustees have no: 
beneficial interest, and that the alienation in the present case 
being a sale and not a leaseas in the Privy Council case that 
decision is inapplicable and that the suit is barred ag Art. 144 
of the Limitation Act. 


The first question for us to consider is, what is the nature 


of the trust in the present case? Is it one in which the property 


is endowed absolutely for the mosque or isit one in which the 
trustees have some beneficial interest? The evidence on the 
point is somewhat meagre, but such as it is, we think, it 
supports the respondents’ contention that the trustees of the 





1. (1921) L. R. 48 I. A. 302: I. L. R. 44 Mad. 831: 41 M. L. J. 46 (P. C.)- 
e 
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mosque have a beneficial interest in the mosque property. In 
paragraph 4 of Exhibit I, the plaint in the scheme suit, it is 
stated that “these properties were granted rent-free by one of 
the former kings of Mysore during the latter part of the 18th 
century to one Khazi Muhammad Mohidin Sahib for the per- 
formance of the Kazi service and for offering and reciting 
prayers five times a day in the musjid etc.”. In paragraph 9 it 
is stated that “after the death of the original grantee all his 
sons succeeded to the office of Kazi of the musjid and were 
discharging the duties appertaining to the office enjoying the 
endowments of the musjid’. It is clear from these state- 
ments that the grantee of these properties and his family, after 
meeting the expenses involved in the performance of their 
duties, enjoyed the balance of the income from the properties 
for themselves. The grant of the property was made in the 
name of Mohidin Sahib and the property 1s held in various 
shares by the various Mutttawallts. The evidence of P. W.2 
throws important light on this question. He says: “Before the 
sales the lands were in the possession of the trustees on behalf 
of the mosque. They were receiving the rent for themselves 
and looking after the mosque. They were getting 10 podies 
from the first item, 3 podies from the second item and Rs. 25 
from the third item. To my knowledge they were getting that 
income from the lands for 60 years.” This witness filed the 
inam title deeds and other documents in the prior suit. He 
conducted the appeal in the High Court. In his cross-examina- 
tion he says, “ I have seen the produce divided and the mullas 
taking their share home. It was the descendants of Khaji 
Muhammad Mohidin who were enjoying the produce. They 
told me in what shares they divided it.” We think the evidence 
of this witness supports the respondents’ contention that the 
profits accruing from the suit property after meeting the 
expenses of the services were being enjoyed by the trustees and 
that they have therefore a beneficial interest in the property. 
The plaintiffs alleged that the property belonged to them but 
abandoned this contention in the course of the suit. This does 
not by any means show that they have no beneficial interest in 
the property, an interest which is quite distinct from the 
absolute ownership claimed by them. The fact that a scheme 
suit under S. 92, Civil Procedure Code, was brought in connec- 
tion with this mosque to remove the trustees does not neces- 





— 
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sarily show that the trust is a bare trust. The decision in 
Neliappa Achari v. Punnafvanam Acharil shows that suits 
under S. 92, Civil Procedure Code, can be instituted, against 
matadhipathis who admittedly have a beneficial interest in the 
mutt property. On the evidence before us we think we must 
accept the respondents’ contention that the trustees of the mtosque 
in this case have a beneficial interest in the endowed property. 
On this conclusion it must be held, following the Privy Coygcil 
decision in Vidya Varuthi Thirtha v. Balusami Atyar®, that 
Art. 134 will not apply to this case. 


The next question is whether the suit is barred by Art. 144 
of the Limitation Act. If no distinction is to be drawn between 
the grant of a lease and asale, then the present case will clearly 
fall within the scope of the decision in Vidya Varuthi Thirtha 
v. Dalusami Atyar3. In that case the alienation was a lease, 
whereas in the present case the alienations are sales. The 
learned Advocate-General has drawn our attention to two 
recent decisions of this Court, Vadlumuds Sastrulu v. Thalluri 
Venkataseshayya3 and Pertyanan Chetty v. Govinda Raos 
where observations occur in support of his contention that if 
the alienations are sales, then a suit brought after the expiry of 
12 years from the date of thealienations would be barred under 
Art. 144. But these observations can only be treated as mere 
obster dicta having regard to the fact that the alienations in 
those cases related to leases (and not to sales) and the properties 
belonged to temples, the dharmakarthas having no beneficial 
interest in them. It is also a matter for observation that in 
those cases the suits were barred even if time is calculated from 
the death of the alienor. For instance, in Pertyanan C hetty 
v. Govinda Rao’s case4, the lease was in 1865 and after the 
alienation, three or four Pandarasannadhis accepted rent and 
the suit was therefore clearly barred. The following observa- 
tion of the learned Judges makes this point clear: 


“Whether the proper date from which adverse possession generally runs 
in cases of permanent lease by dharmakarthas be taken as the date of the 
alienation or some subsequent date as the death of dharmalkartha or his 
resignation or removal from office, we have no doubt that on the facts of this 
case adverse possession began from before 1902 and that the suits for 
possession were therefore barred under Art. 144.” 





1 (1926) LL. R. 50M 
2 (1921) L. R. 4B I. A 302: I. L. R. 
4, (1931) 62 M. L. J. 496. 
o 


ad. 567 : 52 M. L. J. 415. 
44 Mad 831: 41 M. L. J. 346 (P. C). 
3. (1927) 110 I. C. 894, 
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In all these cases what was attempted to be argued was 
that on the death of a trustee a fresh cause of action to 
institute the suit accrues in favour of the succeeding trustee. 
This argument no doubt was rightly disallowed. But what is 
argued by Mr. Varadachari is not that each succeeding trustee 
gets afresh cause of action to institute the suit to set aside the 
alienation at the time of his accession to the office, but that the 
alitjor-trustee being disabled from questioning the validity of 
kis Own alienations, his successor is not so estopped and that he 
can before the expiry of 12 years from his accession to the 
-office question the validity of the alienations. This seems to be 
the basis of the decision in Vidya Varutht v. Balusami Asyari 
which held that the suit was not barred by Art. 144 in that case. 
It is not alleged in this case that the present suit has not been 
brought before the expiry of 12 years after the removal of the 
trustees who alienated the property. It appears to us that the 
present case both with regard to the application of Art. 134 
and Art. 144 of the Limitation Act falls within the scope of the 
decision of the Privy Council in Vidya Varutht v. Balusams 
Asyari. It has been conceded by the learned Advocate-General 
‘that if we hold that the Muttawallis have a beneficial interest 
in the suit properties, then he cannot distinguish the present 
case from the decision in Vidya Varuiht v. Balusamt Atyarl. In 
‘tthe view that we have indicated above it is clear that no distinc- 
tion can be made between a lease and a sale with regard to the 
application of Art. 144 to cases like the present one. The argu- 
ment that the decision in Vidya Varutht v. Balusami Asyari 
should be confined to leases and not be extended to sales was 
attempted in Ranga Dasan v. Latchuma Dasan8, but that argu- 
ment was disallowed and this decision was confirmed in appeal 
in Rama Reddy v. Ranga Dasan’. No doubt the latter case has 
been dissented from in some respect in Pertyanan Chetty v. 
‘Govinda Rao4, but we have already pointed out that the obser- 
vations in that case on the point under consideration are merely 
obiter. In Venkatasubbarayudu v. Haji Stlar Sahibd it was 
held that a sale by the Mutiawalls of wakf property, where the 
wakf provides for the private benefit of the family of the 
grantee as well as for the public benefit of a mosque, is valid 


1. (1921) L. RABI. A, 302: LL. R 44 Mad. 831: 41 M. L. J. 346 (P.G). 
2, (1924) 48 M.LJ. 114. 3. (1925) LL.R. 49 Mad. 543: 50 M.L.J. 589. 
4. (1931) 62 M. L. J. 496. 5. (1929) 58 M. L. J. 524. 
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during the lifetime of the vendor, and a suit by the succeeding 
Muttawalli for a declaration that the sale is invalid and for 
recovery of possession of the property sold for the mosque is in 
time, if instituted within 12 years from the date of thédeath of 
the Muttawalli who sold the property. This decision followed 
the decision in Vidya Varuiht v. Balusami Aiyar] and specjfically 
disallowed the distinction that was sought to be drawn between 
a lease and a sale of property by the Muttawalli with reference 
to Art. 144. The case before us, having regard to our firing 
that the Muttawallis have a beneficial interest in the endowed 
property, is on all fours with this case. It is true, that the 
Courts in other presidencies have taken a view different from 
the Madras view and have held that a distinction should be made 
between leases and sales in applying Art. 144 of the Limitation 
Act to alienations made by trustees. As the present case falls 
within the scope of the Privy Council decision in Vidya Varutht 
v. Balusamt Aiyarl and is covered directly by the decision of 
this Court in Venkatasubbarayudu v. Haji Silar Sahib? we do 
not think it is necessary to discuss any further the contention 
that Art. 144 should be applied to this case as the alienation we 
are concerned with is a sale and not a lease. We would, there- 
fore, for the above reasons, hold that the plaintiffs’ suit is not 
barred under Art. 144. We will state that what we have said 
in this appeal with regard to Art. 144 will apply to the other 
appeal also even if we assume in that appeal that the alienees 
obtained possession of the various items on the dates of sales. 


The next question in this appeal relates to the value of 
improvements. This matter is dealt with by the learned Judge 
in paragraph 8 of his judgment. The evidence that improve- 
ments had been made by the appellant and that the value of the 
property has been increased thereby is extremely meagre. The 
2nd defendant who says that improvements were effected did. 
not go into the box as a witness and no accounts were filed to 
show that improvements were made. We agree with the 
conclusion arrived at by the learned Judge on this point. 


The next point relates to the delivery of possession of the 
entire extent covered by the second item and the mesne profits. 
decreed by the Court. It is said that the 2nd defendant is. 


e 


1, (1921) L. R. 48 I. A. 302: I. L. R. 44 Mad. 831: 41 M, L, J. 346 (P. C). 
2, (1929) 58 M. L. J. 524, 
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not in possession of more than three-fourths of an acre of the 
second item and that therefore the decree for the whole extent, 
with the entire mesne profits passed by the learned Judge should 
not be upheld. This argument cannot be accepted. The 2nd 
defendant may say that he is not in possession of more than 
three-fgurths of an acre, but, as the learned Judge says, the 
plaintiffs’ witnesses said that each of the defendants is in 
posstssion of the item which he purchased. Even his own 
witttéss D. W. 2 says that the 2nd defendant is in possession 
of, about one acre. We accept the learned Judge’s finding on 
this point, and also his finding as regards the mesne profits. 


In the result the appeal is dismissed with costs. 
B. V. V. Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—Lorp ATKIN, LORD SAN KERON AND SIR 
Joan WaALLIS. 


The Secretary of State for India in Council, 


through the Collector of Tanjore .. Appellants 
v. 
S. Subramania Aiyar, Trustee of the 
Rameswaram Devasthanam .. Respondent. 


Madras Irrigation Cess Act (Madras Act VII of 1865)—River belong- 
ing to or works constructed by the Government—Right to levy water-cess. 


Under the Madras Irrigation Cess Act, 1865, as amended, the Govern- 
ment 18 not entitled to levy water-cess unless it is shown cither that the river 
from which the water was derived for irrigation belonged to the Government 
(ie., that they, the Government, owned the whole bed of the river), or that 
the water was supplied from works constructed by the Government. 


Secretary of State for India n Councd v. Sannidhiraju Subbarayuds, 
(1931) L, R. 591 A. 56: LL. R. 55 Mad 268: 62 M. L. J. 213 (P.C), 
followed. 


Appeal No. 119 of 1931 from a judgment and decree, 
dated the 1st May, 1930, of the High Court, Madras, modifying 
a judgment and decree, dated the 15th April, 1925, of the 
Subordinate Judge of Tiruvalur. 

The question for determination on the appeal was, whether the 
Government had aright under Madras Act VII of 1865 to levy 
any water-cess for the irrigation of the inam lands belonging to 
the plaintiff-Devasthanam. 

Dunne, K. C. and Wallach for appellant. 

De Gruyther, K. C. and Narastmham for respondent. 
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20th February, 1933. Their Lordships’ judgment was 
delivered by 


Lorp ATKIN.—This is an appeal from a decree of the - 
High Court at Madras in a case in which the plaintiff, who is 
trustee of a temple, brought a suit for a declaration that the 
temple was entitled to free irrigation in respect-of the village 
of Viranvayal in Madras. , 

The question depends upon the wording of the Mafras 
Irrigation Cess Act of 1865 as amended. The substance of that 
is that, by S. 1 (a), whenever water is supplied or used for the 
purpose of irrigation from any river, stream, channel, tank or 
work belonging to or constructed by Government, it shall be 
lawful for Government to levy acess. There is a proviso as to 
samindars or inamdars possessing rights which they may have 
got from previous engagements from Government. The village 
in question lies on the left bank of the river Korayar, and be- 
fore the year 1890, which appears to be the first year that really 
comes into question in this case, there can be no doubt on the 
findings of the Court that the village was accustomed to be 
irrigated by drawing water from a channel which ran at about 
the northernmost part of the village. The river runs from west 
to east and just before reaching the village it takes a right- 
angléd turn and begins to run almost due south. This village 
at this time and for some time before, exactly how long it is 
not known, had been drawing water from a channel which led 
to a tank from which the village lands were irrigated. At that 
time there was no protection in the nature of a river bank of 
any size on the left bank of the river, and in consequence the 
village lands, or a large portion of them, were liable to be 
flooded at flood time. In 1890, at the request apparently of 
the temple and at its expense, the Government built a bund or 
embankment running from the northernmost point south for 
some distance, which had the effect of keeping the flood water 
off the greater part of the village lands, still leaving some 
portion which would then be on the west side of the bank liable 
to be flooded. At that time the Government, also at the expense 
of the temple, had reconstructed the channel and executed 
masonry work so as to secure that there should be a permanent 
channel. That channel was conveyed by a tunnel or culvert 
through the bund, and between the bund and the river the 
Government inserted a sluice or sluices which would control the 
supply of water through the channel. In that way the village 
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continued to be irrigated down to 1920, when a change was 
made in this respect, that a little below the intake into the 
channel they built a dam across the river with sluices in it 
which served to regulate the supply of water both immediately 
above and below the dam. That had the effect which the 
villagegs had achieved before year by year by erecting tem- 
porary dams, and it had the effect of ensuring a reasonably 
constant supply of water into the intake of the channel at times 
when’ the river was flowing at its lowest ebb. The action was 
brought, as has been said, by the trustee of the temple for a 
declaration that the temple was not bound to pay cess. They 
had been paying cess for some ten or fifteen years, but they 
said they had paid it under a mistake as to their rights and they 
claimed repayment of the amount that they had paid. It is 
obvious that the amount which they were entitled to claim 
would be affected by the Limitation Act but as to that no 
question arises in this particular suit, the question being 
whether they ought to have paid it at all. The Government 
claim that they were liable to pay either because this was a river 
which belonged to the Government, or because the water was 
supplied from a work constructed by the Government, and it 
appears to their Lordships to be plain that the issues raised by 
the suit were of a narrow kind. 

The first was as to whether this river from which the 
water was derived for irrigation belonged to the Government. 
That was a point which had been in controversy in principle 
for a considerable time in Madras. The facts in this case were 
that the temple authorities were riparian owners and that they 
owned the soil of the river ad medium filum. It has been 
finally decided by the judgment of this Board in the case of 
Secretary of State for India in Council v. Sannidhiraju 
Subbarayudul that where the riparian owner owns the bed of 
the stream up to the medium filum the river could not be said 
to belong to the Government; in other words, if the Government 
sought to establish that the stream belonged to them, they would 
have to show that they owned the whole bed of the river. The 
claim of the Government to payment of cess therefore failed in 
that respect and was not contended for before their Lordships. 


The other question that was raised was that this water was 
supplied from works constructed by the Government, and that 





1. (1931) L. R. 59 I. A 56: L L. R 55 Mad. 268: 62 M. L., J. 213 (P. C.). 
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turns upon what the works constructed by the Government were 
which were relied upon in the written statement. It appears to 
their Lordships that the High Court took the correct, view in 
that respect in coming to the conclusion that the only works 
which were relied upon at the trial before the Subordinate 
Judge, and the only works which were relied upon an the 
written statement and in respect of which issue was taken were 
the works which have been described in respect of this channel. 
The issue that was raised was whether the channel is recefit 
and was constructed or maintained by the Government as 
alleged in paragraphs 5 and 6 of the written statement. The 
High Court have come to the conclusion that the’claim was 
limited, as juststated. ‘The next question,” says Mr. Justice 
Ramesam who delivered the judgment, “is whether the Govern- 
ment can levy the water-cess on account of the works they have 
constructed. They pleaded that the channel was constructed at 
their expense in the written statement. This question is now 
found in favour of the plaintiff.” In fact, the High Court had 
sent down that issue for further hearing. The second Judge to 
whom the case was remitted had found that this channel had 
not been constructed by the Government, but that it had been 
constructed at the expense of the temple. Then Mr. Justice 
Ramesam goes on to say : 

“In appeal the learned Government Pleader attempted to argue that there 
are other works constructed by Government. In the first place the construc- 
tion of these other works was not relied on by Government in the written 
statement, nor did the parties go to an issue on that matter.” 

Their Lordships are quite satisfied that that statement is 
correct and, being correct, it is quite impossible for them to 
entertain the further question that is now sought to be raised by 
the appellant and which their Lordships desire to make quite 
clear must be left open in a dispute between other parties. 


Mr. Dunne suggests, first of all, that the fact that this 
river was the subject of an irrigation scheme and that the flow 
of water had been regulated by works, it might be up-stream or 
it might be down-stream so as to affect the flow of water below 
and to affect the plaintiff, would show that the plaintiff was 
taking water from works constructed by the Government. Their 
Lordships express no opinion about that. 


Secondly, it was said that the particular work in question, 
the work of the regulator, the dam, which, as it has been said, 
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was built just below the intake to the channel, was a work 
which affected the water which was being taken and that it 
might be said that the plaintiff took water from that work. 
That again in a similar case is a matter which will be open 
between the parties in that case; it cannot be open as between 
the parties to this appeal and their Lordships express no opinion 
aboyt it. The pleadings have been on narrow issues which 
have, been stated by the High Court, and such matters as have 
just been referred to were not open before them. Therefore, 
it follows that on the two issues that were open both have been 
decided against the Government and, therefore, it follows that 
the plaintiff was entitled to the relief granted to him. 

In the result this appeal must be dismissed and their Lord- 
ships will humbly advise His .Majesty accordingly. The 
appellant must pay the costs of the appeal. 

Solicitor for appellant: Solicitor, India Office. 

Solicitors for respondent: T. L. Wilson & Co. 

K. J. R. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice MapHAVAN Nam AND MR. 
JUSTICE JACKSON. 

Koppula Kotayya Naidu and others .. Appellanis* (Defend- 





v. ants 1 to 3) 
Chitrapu Mahalakshmamma .. Respondent (Platn- 
Hf). 


Benami—Fraudulent conveyance of property—Fraud carried owi— Suit 
‘by transferee for possession—Plea of benami by real owner—Estoppel. 

A person who has conveyed property benams to another for effecting 
a fraud cannot, where the fraud has been effected, set up the Denami 
character of the transaction by way of defence in a suit by the trans- 
feree for possession under the conveyance, even though both the parties were 
privy to the fraud. The maxim “tm pars delicto potior est conditio possi- 
dents’ has no application to the case; the test is that that party must fail 
who first has to allege the fraud in which he participated. 

Kamayya v. Mamayya, (1916) 32 M. L. J. 484, followed. 

Case-law referred to, 

The advisability of legislative abolition of the benami system pointed 
out by Jackson, J. 

Appeal against the decree of the District Court of Kistna 


at Masulipatam in O. S. No. 4 of 1926. 
P. Somasundaram for appellants. 
Ch. Raghava Rao for respondent. 








* Appeal No. 7 of 1927. 25th January, 1933. 
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The Court delivered the following 

Jupements. Madhavan Nair, J—Defendants 1 to $ 
(father and two sons) are the appellants. The suit property 
originally belonged to the 1st defendant and the 4th defendant 
had a mortgage over it. From the evidence it appears that a 
portion of it belonged to one Sitayya Naidu, another son of the 
1st defendant, but no such distinction has been made in he 
suit and it is not necessary to refer to it any further. Ata 
revenue sale on 8th May, 1918, the property was purchased by 
the 4th defendant for Rs. 762 in the name of his clerk. The 
case of the appellants is that this purchase by the 4th defendant 
was benami for themselves, the main object of the benam: sale 
being to defeat an anticipated claim for partition from one 
Ranganayakulu Naidu, the son of the 1st defendant’s brother. 
Though the property was sold, admittedly the appellants con- 
tinued in possession; but according to the 4th defendant it was 
thenceforward as his tenants whereas the appellants contend 
that it was because the real title vested in them. Later on, 
6 acres out of this property were sold by the 4th defendant to the 
Ist defendant’s daughter Chittamma for Rs. 1000. The appel- 
lants allege that this sale was for the purpose of reimbursing 
Chittamma for the money which she lent for the purchase at 
the auction. Ranganayakulu brought a suit O. S. No. 42 of 
1922 for partition and recovery of a half share of the family 
properties. That suit was directed against the present suit 
property and another 20 acres sold to one Chelamayya. In 
that suit the contention was raised by.the plaintiff that the sale 
of the suit land to the 4th defendant was benam, but this was 
denied by the present defendants. After some evidence had 
been taken in the suit it was compromised on 25th January, 
1924, as a result of which Ranganayakulu Naidu received 
7 acres, 5 acres of which form portion of the suit property. 
Subsequently, on Sth August, 1924, the 4th defendant sold the 
remaining property to the plaintiff for Rs. 4,000 under the 
sale deed, Exhibit H, and the present suit was instituted by her 
for recovery of the property from the defendants. 


The defendants denied that the 4th defendant had any title 
to the suit property as it was purchased by her benami for 
themselves. The plaintiff disputed the benami purchase con- 
tending that the 4th defendant purchased it for himself. It was 
also contended by the plaintiff that in the circumstances of the 
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case it was not open to defendants 1 to 3 to raise the plea that 
the property was purchased benams by the 4th defendant. The 
second issue in the case related to these contentions. The 
learned “District Judge upheld the contention of the appellants 
that the property was purchased benam: for them by the 4th 
defendant, but he declined to give effect to this finding because 
he held that the lst defendant defrauded Ranganayakulu of 
some portion of the suit property by setting up the false plea 
that the property belonged to the 4th defendant as a result of 
the auction purchase. Having been party to a plea of fraud 
which was successfully carried out, the learned Judge came to 
the conclusion that it was not open to the defendants to raise 
the contention that the purchase of property by the 4th defend- 
ant at the auction sale was benami for them. It was held in 
Kamayya v. Mamayyal that a person who has conveyed 
property benami to another for the purpose of effecting a 
fraud on his creditors cannot, where the fraud has been effect- 
ed, set up the benami character of the transaction by way of 
defence in a suit by the transferee for possession under the 
conveyance. Following this decision the learned Judge decreed 
the claim of the plaintiff. 


On behalf of the appellants Mr. Somasundaram, accepting 
the finding that the purchase by the 4th defendant was benams 
for the appellants, argues that no fraud was committed by them 
in O. S. No. 42 by raising the plea that the 4th defendant be- 
came the owner of the land by the auction purchase, and that 
even if a fraud has been committed, since both the 4th defend- 
ant and the appellants were parties to the fraud, the Lower 
Court should have dismissed the plaintiffs suit. The latter argu- 
ment raises the question whether Kamayyav. Mamayyal was 
correctly decided. Mr. Raghava Rao, on behalf of the respon- 
dent, besides supporting the judgment of the Lower Court on 
the ground on which it is based, argues further that the learned 
Judge should have held that the purchase by the 4th defendant 
at the revenue sale was not benar for the appellants but it was 
for himself. Thus the points arising for consideration in this 
appeal are (1) whether the purchase of the suit property at the 
revenue auction by the 4th defendant was benams for the 
appellants; (2) whether by raising the plea that the property 


——" 


1. (1916) 32 M. L. J. 484. 
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was sold to the 4th defendant at the revenue sale the defendants 
as a matter of fact defrauded Ranganayakulu, the plaintiff in 
O. S. No. 42 of 1922; and (3) whether in the event of our up- 
holding the findings of the District Judge, effect should not 
be given to the decision in Kamayya v. Mamayyal. 

Point 1. On this point, as already stated, the learned 
District Judge after a very detailed and careful consideration 
of the entire evidence came to the conclusion that the purchase 
of the property by the 4th defendant was benami for the [sts 
defendant. Wesee no reason to differ from his conclusions 
The reasons which persudded him to hold that the purchase 
was benams are summarised in paragraph 15. The ist defend- 
ant had strong motive to bring about a benamt sale, for he 
wanted to prevent his relative Ranganayakulu from claiming a 
share in the property. Itis true that the lst defendant’s case ' 
that his daughter Chittamma supplied Rs. 800 to the 4th defend- 
ant for buying the property for which afterwards a portion 
of it was sold to her, has not been satisfactorily made out; but 
having regard to Exs. I and I (a), and the other evidence in 
the case, this failure cannot be treated as fatal to the benanii 
claim urged on his behalf. Exs. I andI (a) are extracts from 
the 4th defendant’s account supplied to the Ist defendant by 
his clerk. The 4th defendant says that he did not authorise his 
clerk to furnish these accounts to the Ist defendant, but this 
story has been rightly disbelieved by the learned District 
Judge. These extracts show that though the 4th defendant 
provided the money for the purchase he debited it against the 
defendants, and, as the District Judge says, “it appears im- 
possible to explain why he should have done this if he had 
been buying the lands on his own account”. These accounts 
also show that though the 4th defendant is alleged io have 
purchased the property for himself, the money due to him on 
the outstanding mortgage is still kept as a continuing debt. 
There is a considerable body of evidence to show that 
the lst defendant took active part in bringing about the sale in 
favour of the 4th defendant, that the intending bidders were 
persuaded to make no bids so that the property may be knocked 
down in favour of the 4th defendant for a nominal price 
and, as it happened, he succeeded in buying it for a ridiculously 
small price. The learned Judge finds that the present value of 





1. (1916) 32 M. L. J. 484, 


LXIV] THE MADRAS LAW JOURNAL REPORTS. 723 


the property would be about Rs. 13,500. Even assuming that 
the property had doubled in value since the purchase, and even 
if we add the mortgage amount together with interest due to 
the 4th defendant in estimating its true value from his stand- 
point, the price actually paid, Rs. 762, is ridiculously small. 
The» impression that tbe property must have been purchased 
benami gains in strength when we consider the evidence with 
regard to the actual possession. It is undisputed that the Ist 

e defendant was in possession of the property. The 4th defend- 

eant’s case is that he was in possession as his tenant. An oral 
lease in support of his possession is set up by the 4th defendant. 
The only oral evidence adduced by the 4th defendant in support 
of this part of his case is thatof himself. The entries in his 
account do not necessarily show that the paddy said to have 
been delivered by ihe defendants relate to the landlord’s share 
of this property, for the 4th defendant had his own business 
and a commission shop run by one of his sons, and the delivery 
of the paddy might have been, as the defendants say, for sale 
by him. And to complicate the situation there is a relationship 
of creditor and debtor also between the parties. As the learned 
Judge says, “these accounts are compatible with either view of 
the case”. Then there is the circumstance that the 4th defend- 
ant knows nothing of this property, that a tank on it was dug 
at a cost of Rs. 100 by the Ist defendant; and there is satis- 
factory evidence that a portion of the property, under an acre, 
was exchanged by the Ist defendant with one Papigadu (see 
the evidence of D. W. 4 and Exhibit D). It is hardly likely 
that the 4th defendant would have allowed these transactions 
to take place if he had purchased the property for himself. 
Considering the evidence as a whole, we are unable to agree 
with the respondent’s contention that the 4th defendant must 
have purchased the property for himself. 


Point 2. On this point also we must accept the learned 
Judge’s conclusion. In his written statement as well as in his 
evidence the 1st defendant has clearly stated that the motive for 
bringing about an ostensible sale of the property in favour of 
the 4th defendant was to prevent Ranganayakulu from claiming 
a portion of the property. Though he knew that the sale of the 
property was benami to the 4th defendant, when Ranganayakulu 
claimed a half share in it in O. S. No. 42 of 1922, the defend- 
ants pleaded that the sale in favour of the 4th defendant was 
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a genuine sale and not a benami one. Their object clearly was. 
to deprive Ranganayakulu from getting his due share. In his 
evidence as D, W. 4, the lst defendant distinctly says “I 
expected Ranganayakulu Naidu to sue me for partition afd my 
son Seethayya Naidu was then leading a bad life. So, I got 
the 4th defendant to buy the property”. In another portion of 
his evidence he makes the untruth of his plea very clear. He 
says “I denied the benami nature of the transaction with 4 

defendant. In para. 11 I stated that the sales to defendants 
5,6 and 7 in that suit were real transactions and not benami 
for defendants lto4..... That statement was false. I 
then stated that the suit lands were not in my possession. That 
is untrue.” It will be remembered that Ranganayakulu claimed 
20 acres for his share in O. S. No. 42 of 1922 and he compro- 
mised the suit by getting for himself only 7 acres, of which 5 
acres formed a portion of the suit property. Mr. Somasundaram 
on behalf of the appellants .contends that Ranganayakulu must 
have compromised the suit because of the difficulty that he must 
have found in proving that the sale was benami and so he must 
have thought that instead of spending unnecessarily money on 
the litigation to prove a difficult claim the best policy was to 
accept what he must have thought was an adequate share and 
thus end the litigation. The evidence is not satisfactory to 
establish this contention. There is came evidence that towards 
the end of the case the Ist defendant refused to sign the com- 
promise saying that the lands were in the name of the 4th 
defendant and that he did not like to give the plaintif any 
share in it. There is also his evidence that he told the 
Subordinate Judge that the purchase was benanii in the name 
of the 4th defendant and at that time Ranganayakulu was in 
Court; but this statement is not corroborated by any other 
evidence. Assuming as the learned Judge has found (see 
para. 14) that the Ist defendant made a declaration towards the 
close of the suit that the 4th defendant was only his benamidar, 
the evidence does not show that the plaintiff accepted the 
compromise in spite of this declaration. We cannot say what 
would have been the exact extent decreed to Ranganayakulu in 
the absence of the false claim set up by the 4th defendant; but 
it is a fact that he set up a false claim intending to defraud 
Ranganayakulu and that the latter had to accept by way of 
compromise a good deal less than what he claimed in the suit. 
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On the whole, we agree with the learned Judge that the plea of 
the Ist defendant in O. S. No. 42 of 1922 was intended to 
defrayd the plaintiff in that suit and he was without doubt 
defrauded. 


Point 3. The next question is whether it is open to the 
defendants to plead their own fraud as a defence to the present 
‘aetion. The plaintiff as having purchased the property from 
‘the 4th defendant may be treated as being in the same position 
“as the 4th defendant for deciding this point. Mr. Soma- 
* sundaram argues that the appellants and the 4th defendant 
having been parties to a fraud which has been carried out, the 
maxim in part delicto potior est conditio possidentis will apply 
and that the plaintiffs suit should be dismissed. But in 
Kamayya v. Mamayyal it has been held that even though the 
plaintiff may have been a party to ihe fraud the defendant will 
not be permitted to plead his own fraud as a defence to an 
action against him. The test given in the case is that that 
party must fail who first has to allege the fraud in which he 
participated. It is clear if we apply this test in this case the 
appellants must fail. The appellants argue that the decision 
in AKamayya v. Mamayyal is wrong, that it has not been 
approved of in other Courts and that before deciding this case 
we must take the opinion of a Full Bench on the question 
whether Kamayya v. Mamayyai has been correctly decided. In 
this connection our attention has been invited to the very recent 
decision in Qadir Bakhsh v. Hakam’. As may be seen 
from that judgment, the law seems to have been differently 
construed in other Courts. But so far as our own Court is 
‘concerned, the decision in Kamayya v. M amayyal has been 
‘consistently followed in a series of decisions. Kamayya v. 
Mamayyal was a decision by Sir John Wallis, C. J. and Coutts- 
‘Trotter, J., as he then was. This decision was followed by Sir 
Walter Schwabe, C. J. and Coutts-Trotter, J., in Partha- 
Sarathy Reddtar v. Kandasami Mudaliars and was 
again followed in Ramasami Naicker v. Alamelu Ammali 
by Coutts-Trotter and Ramesam, JJ. Pachayammal v. Devanat- 
ammalb is the next decision of this Court where Kamayya 
v. Mamayyal was followed by Waller, J. This decision is 
interesting as in it the view now urged by Mr. Somasundaram 

1. (1916) 32 M. L. J. 484. 2. (1932 LL. R 13 Lah 713 (F.B). 


3. (1923) 45 M. L. J. 161. 4. (1923) 46 M. L. J. 
5. (1925) 22 L, W. 313. 


e 


Jackson, J. 


726 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


was specifically put before the learned Judge and the Calcutta 
decision in Raghupati v. Nrishinga Hari Das! in support 
of it was also brought to his notice. The Lahore case had not 
then been decided. Though he was aware that there’ was a 
considerable body of authority in favour of the view that the 
defendant is entitled to show the real nature of the transaetion 
ag against a confederate in the fraud, the learned Judge stjll 
preferred to follow the decision in Kamayya v. M amayya2 as 
in his view the principle embodied in that decision was more ° 
effective in minimising fraud than the other view. In this ə 
connection attention may be drawn to the following observa- 
tions: 

“The question is one of public policy, and I think that public policy will . 
be best served, by following the rule that a man should not be allowed to 
plead his own fraud. As Sir Lawrence Jenkins showed in the Bombay case, 
it is the rule which ‘will be most apt to deter persons from frauds of this 
kind’, It is the fraudulent grantor, who expects to extract the entire, or 
the main benefit from the fraud. And if he realised that the law will give 
him neither a remedy nor a defence against his confederate, the temptation 
to commit the fraud will be minimised.” 

The decision in Kamayya v. Mamayya’ by the then Chief 
Justice and himself was followed by Coutts-Trotter, J., after 
he became Chief Justice in Subbaraya Chetty v. Subbaraya 
Chetty3. Palepu Narayanamuriht v. Komal Chandrayyat 
by Waller, J., is the latest decision of this Court on this point. 
In that case also Kamayya v. Mamayya® was followed. 
Having regard to this strong current of authority in our Court 
in support of the decision in Kamayya v. Mamayya’ and the 
absence of any conflict of views, we do not think we will be 
justified in referring it for a fresh consideration before a Fult 
Bench. Following Kamayya v. Mamayya% we would therefore 
hold that in the circumstances of the case it is not open to the 
appellants to plead their own fraud as a defence to the 
plaintiffs suit. 

The appeal therefore fails and must be dismissed with, 
costs. The Government will be entitled to realise their costs. 
from the appellant. The memorandum of objections is for 
costs only. Itis dismissed with costs. 

Jackson, J.—I\ agree that there should be no departure from 
the rule of law set forth so clearly in Kamayya v. Mamayyal. 








1. (1922) 36 C L. J. 491. 2. (1916) 32 M. L. J. 484. 
3. (1926) 24 L. W. 500, | 4, (1927) 26 L. W. 67. 
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This may involve some divergence from the law as understood 
in Northern India, but the Madras practice in my opinion 
accords with what should be the public policy of this Presidency. 
In fact so far from extending the scope of benamidars, by 
allowing them first to cheat their victim and then come again 
into Court with the story that the previous case was false, I 
shquld prefer to see benami transactions altogether forbidden, 
an I consider that this Presidency, whatever may be the condi- 
tion of the less literate parts of India, is now ripe for such 
legislative action. The treatment of this question by the Civil 
Justice Committee of 1924-25 was most unfortunate. All the 
members of the Committee were agreed as to the evils of the 
benamt system, which it denounced in terms both forcible and 
true. But three of the members considered that the proposed 
legislation (preventing any plea short of fraud that the docu- 
mentary evidence of title is a sham) should not be introduced 
unless it resulted in the abandonment of the practice within a 
reasonably short time. Apparently the dissident members 
envisaged Indians still putting property under fictitious titles 
and pleading that they had never heard of the new law. Such 
a fear would be quite groundless in this Presidency, and if that 
fear were removed, the Committee was prepared unanimously 
in trecammend the abolition of henami iransactinne Tt is 
unnecessary to detail the advantages of such a measure which 
are fully set forth in the Committee’s report. But apart from 
the resultant benefits to public morality—restricted scope for 
perjury when registered documents are regarded as conclusive 
evidence—restraint upon excessive borrowing in the hope of 
concealing assets, and restraint upon inordinate rates of interest 
in the knowledge that assets may be concealed, there is a. 
practical advantage which in these times cannot be ignored. 
Under the present system a greater number of suits is being 
admitted than can possibly be decided within a reasonable time ;. 
and financial stringency precludes the increase of Courts. The 
remedy must therefore lie in restricting the field of litigation,,. 
and that can best be done by making the creation, assignment. 
or extinction of title still more dependent upon registered: 
documents to the exclusion of oral evidence. 


S. R. Appeal dismissed. 


Nair, J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PreseNnt:—Mr. Justice MapHavan NAIR AND MR. 


JUSTICE JACKSON. 5 

Bava Sahib Miyan .. Appellant (Plaintiff) 
v. 

Abdul Ghani Sahib and others .. Respondents (Defend- 


anis 1 to 12 and 14 to 1). 


Civil Procedure Code (V of 1908), O. 33, R. 1 and O. 7, R. 11-*3utj 
filed with Court-fee—Direction by Court for payment of additional Coxrt- 
fee—Continuation of suit as pauper—Permissibtitty—Applicaiton made 
on date fixed for payment of further Court-fee—Sutt whether stands 
rejected. 

The plaintiff, who sued for the recovery of certain properties, valued the 
suit at a certain amount and paid Court-fee thereon. Subsequently on objection 
being taken to the valuation by the defendants the Court directed the plain- 
tiff to pay on the 18th January, 1926, a further sum by way of additional 
Court-fee. The plaintifi was unable to pay the additional Court-fee as 
ordered and applied on the date fixed for payment for leave to continue the 


appeal as pauper. 
Held, that the Court might allow the plaintiff to continue the suit as 
pauper even though when he instituted it he had paid Court-fee on it. 
Meaning of the word “instituted” in O. 33, R. 1, Civil Procedure Code, 


considered 
Subba Rao v. V enkatarainam, (1929) I. L. R. 53 Mad. 43:57 M.L. J. 


677, relied on. 

Held, further, that the application to continue the suit as pauper having 
been made by the plaintiff before the expiry of the period fixed for payment 
of the additional Court-fee, the plaint should not be considered to stand 
rejected under O. 7, R. 11 of the Code. 

Sabitri Thakwrain v. Savi, (1921) L. R. 48 I. A. 76: 1.L. R.48 Cal 
481: 40 M. L. J. 308 (P. C), distinguished. 

Appeal against the decree of the Court of the Subordinate 
Judge of Cuddalore in I. A. No. 10 of 1926 in O. S. No. 25 of 
1925, 

C. S. Venkaiachartar for appellant 

S. Nagaraja Aiyar and V. Krishnamachartar for respond- 


ents. 

The Court delivered the following 

Jupcments. Madhavan Nair, J.—In this case the plain- 
tiff-appellant sued for the recovery of possession of certain 
trust properties. He valued the suit at Rs. 3,030 but objections 
being taken by the defendants to the valuation an issue was 
raised on the point and it was found that the properties were 
worth Rs. 14,000. When he first instituted the suit he had paid 
Court-fee on Rs. 3,030 but when it was found that the 





» Appeal No. 298 of 1926. 3rd January, 1933. 
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properties were valued at Rs. 14,000 he was asked to pay addi- 
tional Court-fee on the 18th January, 1926. This order was 
passed on the 23rd December, 1925. As the appellant was not 
able to pay the Court-fee as ordered on the 18th January, 1926, 
he put in an application asking the Court to allow him to continue 
the suit as pauper. This application was opposed on two grounds. 
It.was argued that the suit having been filed after the payment 
ob sCourt-fee it was not open to the appellant to continue it as 
pauper. It was also argued that the appellant not having paid 
‘the Court-fee on the 18th January, 1926, as directed, the plaint 
should have been considered to have been rejected under O. 7, 
R. 11 (b) and (c), Civil Procedure Code and that there was no 
plaint which could be proceeded with by the appellant asa 
pauper. Both these arguments were accepted by the learned 
Subordinate Judge and his petition was rejected. In this 
appeal, it is contended that the Lower Court is wrong on both 
the points. 


It has been held in a series of decisions under the old Code 
that it is open to a party who had filed a suit paying Court-fee 
to continue it as a pauper. In this Court it was beld in Subba 
Rao v. Venkaiaratnam! following these decisions that under 
the new Code also the plaintiff may be allowed to continue the 
suit as a pauper though when he instituted he had paid Court- 
fee on it. The appellant relies on this decision in support of 
his contention that the plaintiff should be allowed to prosecute 
the suit as pauper. 


On behalf of the respondent it is contended that this deci- 
sion should not be accepted as laying down the correct law in- 
asmuch as it does not appear from the judgment that the 
learned Judges have considered the alteration in the wording 
of O. 33, R. 1 of the new Code. Under the old Code in 
S. 401, which corresponds to O. 33, R. 1 the word used was 
“brought” instead of the word “instituted” used in the present 
Code in O. 33, R. 1. S. 401 in the old Code ran as follows :— 
- “Subject to the following provisions any suit may be brought bya 
pauper.” 

O. 33, R. 1 says: 


di 


Subject to the following provisions any suit may be instituted by a 
pauper. 














1, (1929) L L. R. 53 Mad, 43:57 M, L. J. 677, 
R—92 
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It is argued that since the word “ instituted ” is substituted 
for the word “brought” the legislature intended that permis- 
sion to sue aS pauper must be asked for at the time when the 
suit was instituted and it could not be granted after the suit 
was filed on payment of Court-fee. We do not think that the 
legislature intended to introduce any alteration in the law by 
the substitution of the word “ instituted ” in the place of fhe 
word “brought”. The rule only means that the pauper mast, 
have instituted the suit and not that the plaintiff should have 
been a pauper at the time when he filed the suit. Though the’ 
alteration in the language has not been specifically referred to 
in Subba Rao v. Venkataratnam1 the law laid down in that 
decision may be accepted as the correct law. In our opinion 
therefore it is open to the appellant to ask the Court to allow 
him to continue the suit as pauper. 


The next point is whether the plaintiff not having paid the 
Court-fee on the 18th January, 1926, as directed by the Court, 
the plaint should be considered to stand rejected. The learned 
Judge held ihat the plaint should be considered to be rejected 
on the strength of the Privy Council decision reported in 
Sabitri Thakurain w. Sawi. But that case is clearly distinguish- 
able from the present one having regard to its facts. In that 
case the appellant was asked on the 18th December, 1914, to 
give security for costs within two months from that date. 
Security given on the 17th February, 1915, being rejected as 
insufficient the appellant filed a petition on the same day for 
three months’ further time; this petitfon came before the Court 
on the 18th February, and it was refused. Under O. 41, 
R. 10 (2) of the Civil Procedure Code “ Where such security, 
ig not furnished within such time as the Court orders, the 
Court shall reject the appeal”. The security not having been 
given the result was that the appeal stood rejected. On the 
22nd February the respondent filed an application for taxed 
costs and praying that the appeal may be dismissed. Upon 
this for the first time the appellant sought permission to proceed 
in forma pauperis and an application for the same was filed on 
the 23rd March. The question was whether the permission asked 
for should be granted or not. The High Court of Calcutta 
declined to grant the permission and this order was confirmed 





1. (1929) L L. R. 53 Mad. 43: 57 M. L. J. 677. 
2, (1921) L. R. 48 I. A, 76: I. L, R. 48 Cal 481: 40 M. L. J. 308 (P. C.) 
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by the Privy Council. Now, their Lordships of the Privy 
Council said: 


“The High Court at Calcutta rightly conceived itself precluded from 
entertaining the appellant’s application to be allowed to continue her appeal 
in forma pauperis; since to grant her application at that stage would in 
effect have been to keep alive an appeal which they were, by reason of her 
defaulf in the matters of security, bound to reject.” 


From these facts it is obvious that the Privy Council deci- 
sig cannot be applied to the facts of the present case. The 
‘appeal had already stood rejected in Sabtiiri Thakurain v. Savtl 
When the application asking for permission to continue the suit 
as pauper was made by the petitioner; whereas in the present 
case the suit had not been rejected nor could it have been 
rejected before the 18th January, 1926, by which date the 
plaintiff was asked to pay additional Court-fee and on the 18th, 
he made his application for permission to sue as a pauper. We 
are of opinion therefore that the decision of the learned Judge 
on this pe‘nt also cannot be upheld. 

This appeal was filed by the appellant as a pauper and 
enquiry was made by the Lower Court at the instance of this 
Court after giving notice to the respondent and the Government 
Pleader regarding the pauperism of the appellant, and it was 
found that he was a pauper and permission was therefore 
granted to him to prosecute the appeal as a pauper. In these 
circumstances we do not think it is necessary now to hold a 
fresh enquiry whether the appellant is a pauper or not; and 
further, the respondent under O. 33, R. 9 has a right to 
dispauper the petitioner if he thinks he can make out a case. 


As we differ from the opinion of the learned Judge on 
both the points on which he has dismissed the application we 
set aside the decision of the Lower Court and give permission to 
the plaintiff to continue the suit as pauper. The case will be 
restored to file by the learned Subordinate Judge and he will 
proceed with it in due course of law. No Court-fee is payable 
to Government. The costs of this appeal will abide the result. 

Jackson, J.—I agree. The word “instituted” in O. 33, 
R. 1, Civil Procedure Code, does not emphasize that the pauper 
must take action only at the beginning of the proceedings but 
rather the pauper must be the institutor or the founder of the 
suit. 

B. V. V. Case remanded. 


1. (1921) L. R. 48 I. A 76; I. L. R. 48 Cal, 481; 40 M. L, J. 30% (P, C.). 





Jackson, J. 


Pir 
Mahomed 


Taraganar. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE PAKENHAM WALSH. 


N. M. Kadir Meera Saheb Taraganar .. Appellanis? (Pet- 
tioner—l ransferce Plaintiff) 

v. : 
N. M. Pir Mahomed Taraganar and .. Respondents (Res- 
others. pondents—Plaini ffs and 
Defendants). OTe 


Civil Procedure Code (V of 1908), OÒ. 21, Rr. 1 and 16—E-xecutton of 
decree—Pending proceedings, application by decree-holder to record satis- 
faction in full—Subsequent assignment by decree-holder’s potcer-of- 
attorney agent of the decrees in favour of third person—Obdjection by third 
person to the application of decree-holder to record satisfaciton—Whether 
maintainable—Wheiher tt is open to Court to go into the question wheiker 
satisfaction was intended to defeat or defratid third person not a party to 
the swt. 


It is expressly stated in O. 21, R. 1 of the Civil Procedure Code that 
the judgment-debtor making payment shall do it in one of these three ways 
(1) into Court whose duty it is to execute the decree, (2) out of Court to the 
decree-holder, or (3) otherwise as the Court which makes the decree directs. 
There is absolutely no provision here for judgment-debtor paying a third 
party merely because he happens to know of the assignment of the decree in 
the latter’s favour by the decree-holder; and it is perfectly clear that if he 
were to make such payment, he would run the risk of having to pay money 
ovér again to the decree-holder. 


Where a power-of-attorney agent conducted a mortgage suit on bebalf 
of his principal and got 2 decree and pending proceedings for sale of mort- 
gaged properties the principal put in applications stating the decree amounts 
had been paid in full satisfaction but subsequently the agent assigned 
the decrees to a third person, the appellant, who put in an application under 
O. 21, R. 16 of the Civil Procedure Code to permit him, after recognising 
the assignments, to oppose the applications to enter up satisfaction, 


Held, that as regards the satisfaction of the decree which the decree- 
holder asked the Court to record, it was not open to the Court to go into the 
question whether this satisfaction was intended to defraud or defeat the 
rights of some third paity who was not before it as a party to the suit to 
whom the decree-holder was alleged to have assigned his interest under the 
decree. That matter must obviously be agitated in a separate suit. 

Appeals against the appellate order of the District Court 
of Tinnevelly, dated the 13th July, 1931 and made in A.S. 
Nos. 229 and 230 of 1930 preferred against the order of the 
Court of the District Munsif of Palamcottah, dated the 26th 
July, 1930 and made in E..Ps. Nos. 240 and 245 of 1930 in 
O. S. Nos. 76 and 77 of 1928. 


C. S. Venkaiachartar for appellant. 
K. V. Sesha Atyangar for respondents. 





“C, M.S. As. Nos. 244 to 247 of 1931, 20th January, 1933. 
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The Court delivered the following Kadir 


JupGMENT.—One Pir Mahomed Taraganar executed a Saheb 
power-of-attorney in favour of one N. K. Mahomed Moideen Taraganar 
Taraganar to conduct certain suits for him and realize the Pir 
money. As the latter had advanced him money, and moneys „Mahomed 
realized by the agent were made a sort of charge for payment 
ofehe debt, and the power-of-attorney was not to be cancelled 
yi the dues had been settled, the agent brought suits on the 
{wo mortgage deeds on behalf of the principal and obtained 
decrees. Pending proceedings for sale of the mortgaged 
properties, the decree-holder put in applications stating that the 
decree amounts had been paid in full and satisfaction might be 
entered. His applications to enter up satisfaction were put in 
on 18th March, 1930. On 27th March, 1930, the agent assigned 
the decrees to one Kadir Mcera Saheb, the appellant in these 
proceedings. The appellant put in an application under O. 21, 
R. 16 to permit him, after recognizing his assignments, to 
oppose the applications to enter up satisfaction as they were 
collusive documents. These two petitions filed under O. 21, 
R. 16 were dismissed both by the original appellate Courts 
and the petition to record satisfaction of the decrees was 
allowed by both Courts. Against these orders the present 
appeals are filed. 


The learned District Judge held that neither the question 
whether the appellant was the assignee-decree-holder nor the 
question whether the entering up of satisfaction of the decrees 
was collusive or not could be gone into by the executing Court, 
because it was not a matter between the parties to the suit. On 
the first point there seems to be a conflict of authorities. I do 
not think, in the view which I take on the second point, that 
there is any necessity to discuss it, because I am perfectly clear 
that the application to execute the decrees cannot be gra 
because satisfaction of the decrees has been recorde 
argument raised for the appellant is that the jud 
knew of the assignments of the decrees by the 
under power-of-attorney to the agent and 
fore not entitled to make any payment to 
may note in passing that there is no 
power-of-attorney that the agent h 
However, as the learned Distri 
ment, that it was not contr 
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Kadir to the agent to assign decrees, I will discuss the matter on the 

pak assumption that the agent had this power. O. 21, R. 1 states 
Taraganar Only three ways in which the judgment-debtor may make pay- 
d ment. It is expressly stated that it shall be in one of these 
Mahomed three ways (a) into the Court whose duty it is to execute the 
Taraganar, decree, or (b) out of Court to the decree-holder, or (c) other- 
wise as the Court which makes the decree directs. There is 
absolutely no provision here for the judgment-debtor payitty 4 
third party merely because he happens to know of the assign- 
ment of the decree in the latter’s favour by the decree-holder; 
and it is perfectly clear that if he were to make such payment, 
he would run the risk of having to pay moncy over again to the 
decree-holder. He cannot be asked to involve himself in dis- 
putes between the decree-holder and somebody to whom the 
former has assigned the decree. O. 21, R. 16 definitely pro- 
vides that the judgment-debtor shall have notice before the 
assignee-decree-holder is permitted by the Court to execute the 
decree, and he is entitled to raise objections. On the view 
urged by the appellant he will be shut out of his right com- 
pletely. The decree-holder has only got to send a notice that 
he has assigned the decree and even if apparently he has 
already satisfied the decree, the judgment-debtor is bound to 
pay the assignee and not the decree-holder. He cannot object 
to the assignment because he has no locus standi until the 
decree-holder applies under O. 21, R. 16, for permission to 
execute the decree. This means that the judgment-debtor 
either has to make payment to a person not authorised by the 
Court or to refrain from discharging the decree at all until the 
‘assignee-decree-holder asks for permission to execute the 
decree. It is needicas to say that there ts absolutely no 
‘authority for this proposition. As regards the satisfaction 
the decree which the decree-holder asks the Court to record, 
ot open to the Court to go into the question whether this 
ion was intended to defraud or defeat the rights of 
arty who is not before it as a party to the suit, to 
e-holder is alleged to have assigned his interest 
That matter must obviously be agitated in a 
esult the orders of the Lower Court are 
als should be dismissed with costs in 
costs in other appeals. 


Appeals dismissed. 
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